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PREFACE. 


Continuing  the  plan  of  the  previous  volumes  of  the  series  of 
American  Negligence  Reports,  this  volume  (Vol.  20,  Am. 
Neg.  Rep.)  contains  actions  relating  to  Injuries  to  Persons 
AND  Property,  decided  in  the  State  and  Federal  Courts  during 
the  year  1906,  together  with  several  rendered  in  1905,  being 
Negligence  cases  arising  out  of  the  relations  of  Carrier  and 
Passenger,  Landlord  and  Tenant,  Master  and  Servant, 
Municipal  Corporations,  Steam  and  Street  Railroad 
Companies,  and  all  other  branches  of  the  Law  of  Negligence. 
The  cases  reported  herein  comprise  decisions  in  the  highest 
Courts  of  Alabama,  Arizona,  Arkansas,  California  (Supreme 
and  Appellate),  Colorado,  Connecticut,  Delaware  (Supreme  and 
Superior),  District  of  Columbia,  Florida,  Georgia,  Idaho,  Illinois 
(Supreme  and  Appellate),  Indiana  (Supreme  and  Appellate), 
Indian  Territory,  Iowa,  Kansas  (Supreme  and  Appellate),  Ken- 
tucky, Louisiana,  Maine,  Maryland,  Massachusetts,  Michigan, 
,  Minnesota,  Mississippi,  Missouri  (Supreme  and  Appellate), 
Montana,  Nebraska,  Nevada,  New  Hampshire,  New  Jersey 
(Supreme  and  Errors  and  Appeals),  New  York  (Court  of  Appeals 
and  Appellate  Division  of  Supreme  Court),  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania,  Rhode  Island* 
South  Carolina,  South  Dakota,  Tennessee,  Texas  (Supreme  and 
Civil  Appeals),  Utah,  Vermont,  Virginia,  Washington,  West 
Virginia,  Wisconsin,  Wyoming  and  the  United  States  Supreme* 
Circuit  Court  of  Appeals  and  Circuit  and  District  Courts. 

Reference  to  the  Table  of  Cases  Classified  According  to 
Facts,  which  precedes  the  Index,  will  enable  the  practitioner  to 
see  at  a  glance  the  nature  of  the  case  reported  herein,  and  thus 
act  as  a  ready  guide  to  a  case  in  point.  The  Table  OF  Cases 
Cited,  which  follows  the  Table  of  Cases  Reported,  shows 
numerous  leading  cases  on  NEGLIGENCE  law  cited  and  discussed 
in  the  cases  reported  in  this  volume. 
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W  Preface. 

Special  Notes  and  Annotations  bearing  on  the  Law  of 
Negligence  appear  throughout  the  volume,  notably  on  Mining 
Accidents,  Ice  and  Snow  on  Sidewalks,  Positive  and 
Negative  Testimony,  Rules  and  Regulations  for  Em- 
ployees, Street  Car  Accidents,  Etc.,  all  of  which  Notes 

show  numerous  recent  decisions  on  the  subjects  treated. 

The  Publishers  desire  to  call  attention  to  the  fact  that  a  com- 
plete Digest  of  the  series  of  American  Negligence  Reports 
{vols,  i  to  20  inclusive)  is  being  prepared  and  will  be  ready  early 
this  year.  This  will  be  the  most  complete  Digest  on  the  Law 
of  Negligence  published,  and  should  prove  an  invaluable  aid 
to  subscribers  of  AMERICAN  NEGLIGENCE  REPORTS  in  their 
search  for  cases  in  point  covered  by  the  series  from  1897  to  1907. 

Cordial  acknowledgment  is  given  to  Mr.  Alfred  J.  HOOK, 

Librarian  of  the  Law  Library  in  Brooklyn,  N.  Y.,  for  his  able 

services  in  the  preparation  of  the  cases  in  this  volume,  and  also 

to  Mr.  Walter  J.  Eagle,  editor  of  American  Negligence 

Cases,  for  his  services  in  arranging  the  matter  for  and  seeing  the 

volume  through  the  press. 

JOHN  M.  GARDNER. 
New  York,  February,  1907. 
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AMERICAN 
NEGLIGENCE   REPORTS 


LOVEJOY  v.  BESSEMER  WATERWORKS  CO. 

Supreme  Court,  Alabama,  May,  1906. 


MUNICIPAL  CORPORATION  — WATERWORKS  COMPANY  — FAIL- 
URE TO  SUPPLY  WATER  TO  EXTINGUISH  FIRE.  — A  water- 
works  company  under  a  contract  with  a  city  to  supply  it  with  water  is 
not  liable  to  a  resident  thereof  in  an  action  for  damages  for  loss  by  fire 
because  of  failure  of  the  water  company  to  supply  a  water  plug  with 
sufficient  water. 

Appeal  from  City  Court  of  Bessemer. 

Action  by  G.  M.  Lovejoy  against  the  Bessemer  Waterworks 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeal.     Affirmed, 

The  complaint  contained  two  counts,  as  follows: 

"  Plaintiff  claims  of  the  defendant  $10,000  as  damages,  for  that 
heretofore,  to  wit,  on  the  19th  day  of  March,  1902,  the  defendant 
operated  the  waterworks  system  for  supplying  water  to  the  fire 
plugs  of  the  city  of  Bessemer  for  extinguishing  fires,  under  a  con- 
tract with  the  city  of  Bessemer  by  the  terms  of  which  the  defendant 
bound  itself  to  keep  its  system  of  waterworks  in  effective  working 
order,  and  to  supply  the  said  city,  its  citizens,  and  manufacturing 
establishments  of  said  city  with  water  for  sanitary,  fire,  domestic, 
and  manufacturing  purposes,  and  to  keep  a  full  and  sufficient  quan- 
tity of  water  at  all  times  available  for  all  of  the  purposes  aforesaid, 
and  by  the  terms  of  this  contract  defendant  had  the  exclusive  right 
to  furnish  water  within  the  limits  of  said  city;  that  on  said  date 
Vol.  XX—  1  [1] 
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plaintiff  owned  and  resided  in  a  certain  house  situated  in  said  city 
of  Bessemer,  to  wit,  on  Dartmouth  avenue,  between  Twentieth  and 
Twenty-first  street,  in  said  city,  and  had  a  large  amount  of  personal 
property  in  said  house ;  that  on  said  day  said  house  caught  fire,  and 
said  fire  department  attended  the  scene  of  said  fire,  ready,  able,  and 
willing  to  extinguish  said  fire,  provided  there  had  been  a  proper 
supply  of  water  to  be  promptly  had  from  said  fire  plug,  and  it  was 
the  duty  of  defendant,  growing  out  of  the  aforesaid  contract  with 
the  city  of  Bessemer,  to  exercise  due  care  to  furnish  a  full  and 
available  supply  of  water  for  said  purpose;  but,  notwithstanding- 
said  duty,  defendant  so  negligently  conducted  itself  in  that  regard 
that  there  was  not  a  full  and  available  supply  of  water  to  be  had 
from  said  fire  plug,  and  as  a  proximate  consequence  thereof  plain- 
tiff's house  was  destroyed  by  fire,  and  most  or  all  of  said  personal 
property  was  destroyed  by  said  fire,  and  plaintiff  lost  a  large  amount 
of  furniture,  fixtures,  books,  bric-a-brac,  and  other  valuable  per- 
sonal property,  and  said  house  was  lost  to  plaintiff. 

"  Count  2.  Plaintiff  claims  of  the  defendant  the  further  sum  of 
$10,000  as  damages,  for  that,  heretofore,  to  wit,  on  the  19th  day  of 
March,  1902,  defendant  operated  the  waterworks  system  for  supply- 
ing water  to  the  fire  plugs  of  the  city  of  Bessemer  for  the  use  of 
the  fire  department  of  the  city  of  Bessemer  for  extinguishing  fires ; 
that  on  said  date  plaintiff  owned  and  resided  in  a  certain  house 
situated  in  said  city  of  Bessemer,  to  wit,  on  Dartmouth  avenue, 
between  Twentieth  and  Twenty-First  street,  in  said  city,  and  had  a 
large  amount  of  personal  property  in  said  house;  that  on  said  day 
said  house  caught  fire,  and  said  fire  department  attended  the  scene 
of  said  fire,  ready,,  willing,  and  able  to  extinguish  said  fire,  provided 
there  had  been  a  proper  supply  of  water  to  be  promptly  had  from 
said  fire  plug,  and  it  was  the  duty  of  defendant,  growing  out  of  a 
contract  with  said  city  of  Bessemer,  to  exercise  due  care  to  furnish 
a  proper  supply  of  water  for  said  purpose;  but,  notwithstanding 
said  duty,  defendant  wrongfully  and  wilfully  failed  to  furnish  a 
proper  supply  of  water  at  said  fire  plug  for  said  purpose,  and  as  a 
proximate  consequence  thereof  said  house  was  destroyed  by  fire, 
and  most  or  all  of  said  personal  property  was  destroyed  by  said 
fire,  and  plaintiff  lost  a  large  amount  of  furniture,  pictures,  books, 
bric-a-brac,  and  other  valuable  personal  property,  and  said  house 
was  lost  to  plaintiff,  all  to  plaintiff's  damage  $10,000.     Wherefore 

he  sues." 

The  defendant  interposed  the  following  grounds  of  demurrer  to 
the  complaint,  to  each  count  separately:     "  1.  It  does  not  appear 
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that  the  defendant  owed  the  plaintiff  any  duty  to  supply  water  to 
the  fire  plug  of  the  city  of  Bessemer.  2.  It  does  not  appear  that 
the  defendant  was  under  any  contract  to  supply  water  for  the  extin- 
guishment of  said  fire,  for  the  breach  of  which  contract  plaintiff 
had  any  right  of  action.  3.  It  does  not  appear  that  the  plaintiff 
was  a  party  to  the  alleged  contract  between  the  defendant  and  the 
city  of  Bessemer,  or  that  said  contract  inured  to  the  plaintiff's  bene- 
fit, so  that  he  can  maintain  an  action  against  defendant  for  the 
breach  thereof.  4.  No  facts  are  alleged  from  which  it  appears  that 
defendant  was  under  any  contract  or  duty  to  supply  water  for  the 
fire  plug  of  the  city  of  Bessemer  for  extinguishing  fires.  5.  It  does 
not  appear  that  the  defendant  owed  the  plaintiff  any  duty  to  supply 
water  for  the  use  of  the  fire  department  for  the  extinguishment  of 
the  fire  which  it  is  alleged  destroyed  plaintiff's  house  and  the  per- 
sonal property  therein."  These  demurrers  being  sustained  by  the 
court,  and,  the  plaintiff  declining  to  plead  over,  judgment  was  ren- 
dered in  favor  of  the  defendant. 

Bowman,  Harsh  &  Beddow  and  Pinkney  Scott,  for  appellant. 

Benners  &  Benners,  for  appellee. 

Weakley,  C.  J.  —  The  overwhelming  weight  of  authority  is 
against  the  right  of  the  plaintiff  to  maintain  this  action.  The  rea- 
son why  he  may  not  do  so  is  that  there  is  a  want  of  privity  between 
him  and  the  defendant  which  disables  him  either  from  suing  for  a 
breach  of  the  contract  or  for  the  breach  of  duty  growing  out  of 
the  contract.  It  is  impossible  at  this  late  day  to  say  anything  new 
upon  the  subject,  and  it  would  be  affectation  to  attempt  any  elabo- 
rate discussion  of  the  question  involved.  The  reasoning  which 
leads  to  the  conclusion  may  be  found  in  many,  if  not  all,  of  the 
following  cases,  which  have  been  examined  and  which  hold  against 
the  right  of  a  plaintiff,  under  similar  conditions,  to  recover  damages 
for  losses  by  fire  occasioned  by  the  failure  of  a  waterworks  com- 
pany to  furnish  a  supply  of  water  as  it  had  stipulated  to  do  in  its 
contract  with  the  municipality :  Nickerson  v.  Bridgeport  Hydraulic 
Co.,  46  Conn.  24,  33  Am.  Rep.  1 ;  Foster  v.  Lookout  Water  Co.,  3 
Lea  (Tenn.)  42;  Davis  v.  Waterworks  Co.,  54  Iowa,  59,  6  N.  W. 
Rep.  126,  37  Am.  Rep.  185 ;  Fowler  v.  Waterworks  Co.,  83  Ga.  219, 
9  S.  E.  Rep.  673,  20  Am.  St.  Rep.  313 ;  Ferris  v.  Water  Co.,  16  Nev. 
44, 40  Am.  Rep.  488;  Becker  v.  Waterworks,  79  Iowa,4i9,44  N.  W. 
Rep.  694,  18  Am.  St.  Rep.  377 ;  Howsmon  v.  Trenton  Water  Co., 
119  Mo.  304,  24  S.  W.  Rep.  784,  41  Am.  St.  Rep.  654,  23  L.  R.  A. 
146;  Fitch  v.  Seymour  Water  Co.,  139  Ind.  214,  37  N.  E.  Rep.  982, 
47  Am.  St.  Rep.  258;  Britton  v.  Green  Bay  Water  Co.,  51  N.  W. 
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Rep.  84,  81  Wis.  48,  29  Am.  St.  Rep.  856;  House  v.  Houston 
Water  Co.,  (Tex.  Civ.  App.)  22  S.  W.  Rep.  277 ',  affirmed 
by  Supreme  Court  of  Texas  in  88  Tex.  233,  31  S.  W. 
Rep.  179,  28  L.  R.  A.  532;  Beck  v.  K.  Water  Co.,  (Pa.) 
n  Atl.  Rep.  300;  Wilkinson  v.  Light,  Heat  &  Water  Co.,  (Miss.) 
28  So.  Rep.  877;  Mott  v.  Cherry  Vale  Water  Co.,  48  Kan.  12,  28 
Pac.  Rep.  989,  15  L.  R.  A.  375,  30  Am.  St.  Rep.  267;  Bush  v. 
Artesian  Water  Co.,  (Idaho)  43  Pac.  Rep.  69,  95  Am.  St.  Rep.  161 ; 
Eaton  v.  Fairbury  Waterworks  Co.,  37  Neb.  546,  56  N.  W.  Rep.  201, 
21  L.  R.  A.  653,  40  Am.  St.  Rep.  510;  Allen  &  Currey  Mfg.  Co.  v. 
Shreveport  Waterworks  Co.,  (La.)  37  So.  Rep.  980,  68  L.  R.  A. 
650;  Boston  Safe  Deposit  &  Trust  Co.  v.  Salem  Water  Co.,  (C.  C.) 
94  Fed.  Rep.  238;  Metropolitan  Trust  Co.  v.  Topeka  Water  Co., 
(C.  C.)  132  Fed.  Rep.  702.  Only  two  courts  in  the  United  States, 
as  far  as  we  can  ascertain,  have  sustained  an  action  of  this  kind. 
The  first  case  so  holding  is  Paducah  Lumber  Co.  v.  Paducah  Water 
Supply  Co.,  89  Ky.  340,  12  S.  W.  Rep.  554,  13  S.  W.  Rep.  249,  7 
L.  R.  A.  JJ,  25  Am.  St.  Rep.  536,  which  cited  no  authorities,  and 
in  which  the  holding  was  unnecessary,  since  there  was  in  that  case  a 
private  contract  between  the  water  company  and  the  consumer 
which  required  the  fire  pressure  to  be  furnished.  The  later  Ken- 
tucky cases  but  followed  the  first  decision.  In  Gorrell  v.  Water 
Supply  Co.,  124  N.  C.  328,  32  S.  E.  Rep.  720,  46  L.  R.  A.  513,  70 
Am.  St.  Rep.  598,  it  was  held  by  a  divided  court  that  a  similar  action 
would  lie.  The  decision  was  rested  upon  the  principle,  stated  by 
the  court  in  general  terms,  that  one  not  a  party  or  privy  to  a  con- 
tract, but  who  is  the  beneficiary  thereof,  is  entitled  to  maintain  an 
action  for  its  breach,  and  many  cases  are  cited  which  are  assumed 
to  sustain  the  general  proposition,  which  was  stated  without  qualifi- 
cation. 

It  is  not  true,  however,  that  the  principle  can  be  maintained  to 
the  full  extent  and  in  the  unqualified  terms  stated  by  the  Supreme 
Court  of  North  Carolina  in  the  Gorrell  Case,  supra.  The  same 
cases  there  cited  were  examined  by  the  Supreme  Court  of  Missouri 
in  Howsmon  v.  Trenton  Water  Co.,  119  Mo.  304,  24  S.  W.  Rep.  784, 
41  Am.  St.  Rep.  654,  23  L.  R.  A.  146,  and  were  shown  to  establish 
the  qualification  that  "  the  rule  is  not  so  far  extended  as  to  give  to  a 
third  person,  who  is  only  indirectly  and  incidentally  benefited  by  the 
contract,  the  right  to  sue  upon  it."  It  was  furthermore  shown  that 
in  the  case  where  an  action  had  been  sustained,  when  instituted  by  a 
third  party  upon  a  contract  for  his  benefit,  there  had  been  a  debt 
or  duty  owing  by.  the  promisee  to  the  party  claiming  the  right  to 
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sue  upon  the  promise.     It  is  not  claimed  that  the  city  of  Bessemer 
owed  any  duty  to  the  plaintiff  to  furnish  water  for  the  extinguish- 
ment of  fire,  or  that  an  action  could  have  been  maintained  against 
the  city  for  a  failure  in  that  regard.     While  there  has  not  hereto- 
fore been  a  direct  adjudication  in  this  State  of  the  question  presented 
by  this  record  as  arising  out  of  a  water  supply  contract,  yet  there 
has  been  an  incidental  recognition  of  the  want  of  a  right  of  recovery 
by  a  property  owner  against  a  water  company  failing  to  observe  its 
contract  with  a  municipality  to  furnish  water  for  the  extinguish- 
ment of  fires.     In  Bienville  Water  Supply  Co.  v.  City  of  Mobile, 
112  Ala.  260,  20  So.  Rep.  742,  33  L.  R.  A.  59,  57  Am.  St.  Rep.  28, 
in  vindicating  the  right  of  the  city  to  enjoin  the  water  company  from 
cutting  off  the  water  supply,  where  a  contract  existed  for  the  supply- 
ing of  water  for  fire  purposes,  Brickell,  C.  J.,  said :     "  If  the  city 
may  not  adopt  this  remedy,  it  is  without  any  remedy.     If,  pursuant 
to  the  notice  given,  the  company  should  shut  off  its  water  supply, 
and  damage  should  result,  no  matter  how  extended,  it  is  settled 
that  neither  the  city  nor  the  owners  of  private  property  injured  by 
the  breach  of  public  duty  could  maintain  an  action  against  the  com- 
pany."    The  principle  of  law  which  controls  this  case  is  also  stated 
and  applied  in  the  somewhat  similar  cases  of  Williams  v.  Stillwell, 
88  Ala.  332,  6  So.  Rep.  914,  and  City  Council  of  Montgomery  v. 
Halse,   (at  the  present  term)  40  So.  Rep.  665.      The  latter  case 
involved  a  contract  tiy  a  lighting  company  to  light  the  streets  of 
a  city. 

In  his  work  on  Waters  and  Water  Rights,  Mr.  Farnham  con- 
siders the  question  involved  in  this  case,  and  reviews  some  of  the 
authorities  upon  the  subject.     He  says  that,  so  far  as  the  decisions 
i  favorable  to  the  maintenance  of  the  action  are  based  on  the  theory 

that  one  for  whose  benefit  a  contract  is  made  may  sue  to  enforce  it, 
they  are  unsound,  and  assert  that  the  only  ground  upon  which  such 
suits  can  be  sustained  is  that  the  contract  is  made  by  the  taxpayer 
as  principal,  through  the  instrumentality  of  the  municipality  as  his 
agent.  The  author  also  asserts  that,  "  even  if  the  company  under- 
takes to  pay  the  damages  which  will  result  to  taxpayers  because  of 
its  breach  of  duty,  there  can  be  no  recovery  unless  plaintiff  shows 
himself  to  be  a  taxpayer,"  citing  for  the  proposition  the  case  of 
Mott  v.  Cherryvale  Water  Co.,  48  Kan.  15,  15  L.  R.  A.  375, 
30  Am.  St.  Rep.  267,  28  Pac.  Rep.  989.  After  considerable  dis- 
cussion the  learned  author  concludes  that  the  decisions  adverse  to 
the  right  to  maintain  the  action  are  correct  in  their  result,  although 
he  thinks  that  they  have  been  placed  on  the  wrong  principle;  that 
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is,  the  principle  of  want  of  privity.  His  opinion  is  that  "  the  non- 
liability of  the  water  company  depends,  not  on  the  inability  of  the 
taxpayer  to  maintain  the  action,  but  on  the  failure  of  the  water 
company's  contract  to  cover  the  liability  sued  for,"  which  lack  of 
liability  he  bases  upon  the  proposition  that  the  contracting  water 
company  is  not  an  insurer  against  fire  losses,  and  that  its  agreement 
to  furnish  water  is  not  an  agreement  to  extinguish  fires.  Farnham 
on  Waters  and  Water  Rights,  pp  842-848,  §  160b 

Much  might  be  urged  pro  and  con  as  to  the  proper  ground  upon 
which  to  place  nonliability,  but  we  have  no  desire  to  enter  upon 
that  field  of  disputation.  It  suffices  for  all  practical  purposes  of 
this  case  to  say  that  our  own  decisions,  in  which  the  opinions  were 
written  by  as  able  judges  as  ever  occupied  this  bench,  and  in  which 
there  was  no  dissent,  have  rested  the  conclusion  in  similar  cases 
involving  public  contracts  upon  the  declaration  that  there  was  a 
want  of  privity;  and  this  declaration  has  likewise  bedn  made  by 
many  other  American  courts,  enjoying  the  very  highest  reputation, 
if,  indeed,  it  has  not  been  made  by  all  the  courts  of  last  resort  which 
have  reached  the  same  conclusion  as  that  we  here  announce.  If 
there  be  those  who  think  the  decision  should  be  rested  upon  the 
theory  that  the  contracting  company  has  not  assumed  liability  for 
damage  or  loss  from  fire,  because  liability  for  such  loss  was  not 
within  the  contemplation  of  the  parties  to  the  contract,  they  must 
admit  the  correctness  of  our  holding,  although  not  agreeing  to  the 
reason  which  this  court  and  other  courts  have  chosen  to  give  as 
the  basis  of  their  decisions.  When  there  is  agreement  as  to  the 
result  in  any  case,  differences  as  to  the  reasons  inducing  or  that 
should  induce  that  result  are  not  vital  nor  always  important. 

We  recognize  that  the  absence  of  a  remedy  by  suit  for  damages 
for  a  failure  by  a  water  company  to  furnish  water  for  fire  purposes, 
accofding  to  its  contract  with  a  city,  leaves  the  subject  "  in  an  ex- 
tremely unsatisfactory  position,"  as  stated  in  the  note  to  Britton  v. 
Waterworks  Co.,  29  Am.  St.  Rep.  856,  863,  yet,  as  the  learned 
annotator  suggests,  "  the  only  security  would  seem  to  be  in  legis- 
lation or  in  the  corporation  of  some  suitable  provision  in  future 
contracts  of  this  description,  whenever  the  taxpayer  desires  to 
reserve  a  personal  remedy  against  the  water  company."  It  is  not 
the  function  of  a  court  to  make  law  to  fit  hard  cases. 

The  demurrer  to  the  complaint  was  properly  sustained. 

Affirmed. 

Tyson,  Simpson,  and  Anderson,  JJ.,  concur. 
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DAVOUST  V.  CITY  OF  ALAMEDA. 

Supreme  Court,  California,  March,  1906. 


MUNICIPAL  CORPORATIONS  —  GOVERNMENTAL  FUNCTION.— 
A  municipal  corporation  is  liable  in  damages  for  causing  the  death  of  a 
person  through  the  negligence  of  its  employees  in  operating  an  electric 
light  plant  as  it  cannot  be  said  that  a  governmental  function  was  being 
exercised. 

ONE  KILLED  BY  CONTACT  WITH  ELECTRIC  LIGHT  WIRE  LYING 
ON  PATH  ON  VACANT  LOT  WAS  A  LICENSEE.  —  Where  the 
plaintiffs  wife  while  walking  across  a  vacant  lot  which  had  been  used 
by  residents  of  the  neighborhood  for  many  years  as  a  pathway,  came  in 
contact  with  a  live  wire  of  the  electric  light  plant  lying  in  the  path 
and  was  killed,  the  contention  that  she  was  a  trespasser  was  not  main- 
tainable, as  she  was  a  licensee. 

GRANT  TO  TRUSTEES  OF  CITY  INSTEAD  OF  TO  CITY  IS  WITH- 
OUT DISTINCTION.  — There  was  no  merit  in  the  point  that  the 
grant  of  authority  to  maintain  the  electric  light  plant  was  given  to  "a 
board  of  trustees  of  the  city"  and  not  to  the  city,  as  the  grant  to  the 
city  would  be  in  effect  to  the  body  having  the  power  to  use  it 

In  Bank.     Appeal  from  Superior  Court,  Alameda  County. 

Action  by  Martial  Davoust  against  the  city  of  Alameda.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.     Reversed. 

J.  C.  Campbell,  W.  H.  Metson,  and  Reed  &  Nusbaumer  (J.  R. 
Glascock  and  J.  M.  Poston,  of  counsel),  for  appellant. 

M.  W.  Simpson  and  Chapman  &  Clift,  for  respondent. 

McFarland,  J.  —  This  action  is  to  recover  damages  for  the  death 
of  plaintiff's  wife  alleged  to  have  been  caused  by  the  negligence  of 
defendant,  the  city  of  Alameda,  in  operating  an  electric  lighting 
plant  owned  by  defendant,  and  used  for  the  purpose  of  lighting 
said  city  and  furnishing  light  to  its  inhabitants  for  domestic  pur- 
poses. The  trial  court  granted  a  nonsuit  and  gave  judgment  for 
defendant,  and  from  this  judgment  plaintiff  appeals.  There  is  a 
bill  of  exceptions  which  presents  the  evidence,  and  the  rulings  of 
the  court. 

It  does  not  appear  upon  what  ground  the  nonsuit  was  granted ; 
but  the  main  point  argued  by  counsel  for  respondent  is  that  because 
the  defendant  is  a  municipal  corporation  it  is  not  liable  to  pay  any 
damages,  even  though  the  death  of  plaintiff's  wife  was  caused  by 
the  negligent  operation  of  the  electric  plant.  And  in  support  of 
this   contention   respondent   relies  on  Winbigler  v.  City  of  Los 
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Angeles,  45  Cal.  36;  Denning  v.  State,  123  Cal.  316,  55  Pac.  Rep. 
1000;  Chope  v.  City  of  Eureka,  78  Cal.  588,  21  Pac.  Rep.  364,  4. 
L.  R.  A.  325,  12  Am.  St.  Rep.  113,  and  the  cases  there  cited.  These 
cases  undoubtedly  establish  the  rule  in  this  State,  although  it  has 
been  held  differently  in  some  other  jurisdictions,  that  a  municipal 
corporation,  when  exercising  governmental  functions  as  an  agent 
of  the  sovereign  power,  is  not  liable  for  damages  caused  by  the 
negligence  of  its  employees,  unless  it  is  expressly  so  made  liable 
by  statute.  But  this  rule  applies  to  a  municipal  corporation  only 
when  acting  in  its  governmental,  political,  or  public  capacity  as  an 
instrumentality  intrusted  by  the  State  with  the  subordinate  control 
of  some  public  affair.  Such  a  corporation,  however,  has  a  double 
character  —  governmental,  and  also  proprietary  and  private  —  and 
when  acting  in  the  latter  capacity  its  liabilities  arising  out  of  either 
contract  or  tort  are  the  same  as  those  of  natural  persons  or  private 
corporations.  And  while  we  have  been  referred  to  no  case  in  this 
State  where  the  proposition  last  stated  was  directly  involved,  yet 
in  all  the  cases  from  this  State  cited  by  respondent  the  acts  com- 
plained of  were  connected  with  the  exercise  of  what  has  uniformly 
been  held  to  be  governmental  functions,  such  as  maintenance  of 
public  streets  and  roads,  protection  from  fire,  etc.  However,  the 
distinction  has  been  frequently  recognized  and  stated  in  the  Cali- 
fornia decisions.  In  Touchard  v.  Touchard,  5  Cal.  307,  the  court 
say :  "  A  corporation,  both  by  the  civil  and  common  law,  is  a  per- 
son, an  artificial  person;  and  although  a  municipal  corporation  has 
delegated  to  it  certain  powers  of  government,  it  is  only  in  reference 
to  those  delegated  powers  that  it  will  be  regarded  as  a  government. 
In  reference  to  all  other  of  its  transactions,  such  as  affect  its  owner- 
ship of  property  in  buying,  selling,  or  granting,  and  in  reference 
to  all  matters  of  contract,  it  must  be  looked  upon  and  treated  as  a 
private  person,  and  its  contracts  construed  in  the  same  manner  and 
with  like  effect  as  those  of  natural  persons."  In  San  Francisco 
Gas  Co.  v.  San  Francisco,  9  Cal.  469,  Justice  Field  says :  "  The 
distinction  alluded  to  refers  to  the  double  character  of  a  municipal 
corporation ;  its  public  and  political  character  in  which  it  exercises 
subordinate  and  legislative  powers,  and  its  private  character  in 
which  it  exercises  the  powers  of  an  individual  or  private  corpora- 
tion." In  Ukiah  v.  Ukiah  W.  &  I.  Co.,  142  Cal.  179,  75  Pac.  Rep.  775 
(64  L.  R.  A.  231,  100  Am.  St.  Rep.  107),  this  court  says:  "The 
distinction  between  the  powers  conferred  on  municipal  corporations 
for  public  purposes  and  for  the  general  public  good,  and  those  con- 
ferred for  private  corporate  purposes,  is  clearly  marked  by  the  de- 
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ciskms  "  —  citing  cases.  In  Denning  v.  State,  123  Cal.  316,  55 
Pac.  Rep.  1000,  it  was  held  that  the  State  was  not  liable  for  injury 
caused  plaintiff  by  negligence  of  a  board  of  harbor  commissioners, 
because  the  latter  were  exercising  purely  governmental  powers ;  but 
the  distinction  above  mentioned  was  clearly  stated.  The  court  said, 
among  other  things,  .that  the  plaintiff,  when  injured,  was  employed 
in  a  distinct  branch  of  the  service :  "  viz.,  the  protection  against 
or  extinguishment  of  fires,  which,  even  in  the  case  of  municipal 
corporations,  is  uniformly  held  to  be  the  exercise  of  a  purely  gov- 
ernmental function;  and  there  is  certainly  as  strong  ground  for 
distinguishing  between  the  different  functions  of  the  board  as  there 
can  be  for  distinguishing  between  the  different  functions  of  a 
municipal  corporation,  in  the  exercise  of  some  of  which  the  corpo- 
ration is  liable  for  negligence,  while  in  others  it  is  not."  See,  also, 
Holland  v.  San  Francisco,  7  Cal.  361 ;  Argenti  z/.  San  Francisco,  16 
Cal-  255;  Brown  v.  Board  of  Education,  103  Cal.  531,  37  Pac.  Rep. 

503. 

In  other  jurisdictions  the  rule  that  municipal  corporations  are 
liable  like  individuals  and  private  corporations  when  the  injury 
arises  out  of  their  exercise  of  mere  proprietary  and  private  rights 
has  been  expressly  and  frequently  decided.  Indeed,  the  rule  has 
become  text-book  law.  In  Dillon's  Municipal  Corporations,  §  66, 
the  author,  having  said  that  a  municipal  corporation  "  possesses  a 
double  character ;  one  governmental,  legislative,  or  public ;  the  other, 
in  a  sense,  proprietary  or  private,"  proceeds  as  follows :  "  In  its 
governmental  or  public  character,  the  corporation  is  made,  by  the 
State,  one  of  its  instruments,  or  the  local  depositary  of  certain 
limited  and  prescribed  political  powers,  to  be  exercised  for  the 
public  good  on  behalf  of  the  State  rather  than  for  itself;  *  *  * 
but  in  its  proprietary  or  private  character,  the  theory  is  that  the 
powers  are  supposed  not  to  be  conferred,  primarily  or  chiefly,  from 
considerations  connected  with  the  government  of  the  State  at  large, 
but  for  the  private  advantage  of  the  compact  community  which  is 
incorporated  as  a  distinct  legal  personality  or  corporate  individual." 
There  are  numerous  authorities  to  the  general  point  of  the  dis- 
tinction between  the  governmental  and  the  proprietary  character 
of  municipal  corporations,  but  it  will  be  sufficient  here,  on  the 
general  question,  to  refer  to  the  opinion  of  the  Supreme  Court  of 
Oregon  in  the  case  of  Esberg  Cigar  Co.  v.  Portland,  34  Ore.  282. 
55  Pac.  Rep.  961,  43  L.  R.  A.  435,  75  Am.  St.  Rep.  651,  where  the 
authorities  are  nearly  all  cited.  See,  also,  South  Carolina  v.  United 
States,  199  U.  S.  437,  26  Sup.  Ct.  no,  116. 
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And  that  the  respondent,  in  maintaining  and  operating  its  electric 
plant,  was  exercising,  not  its  governmental  functions,  but  its  pro- 
prietary and  private  rights,  is  entirely  clear.  There  is  obviously 
no  distinction,  so  far  as  the  law  on  the  subject  is  concerned,  between 
an  electric  plant  for  furnishing  light,  which  is  comparatively  a  new 
thing,  and  a  gas  plant  maintained  for  the  same  purpose ;  and  it  has 
been  directly  held  that  a  municipal  corporation  operating  a  gas 
plant  is  liable  for  injury  caused  by  its  careless  management.  In 
Dillon's  Municipal  Corporations,  §  954,  it  is  said :  "  A  municipal 
corporation  owning  waterworks  or  gas  works  which  supply  private 
consumers  on  the  payment  of  tolls  is  liable  for  the  negligence  of  its 
agents  and  servants  the  same  as  like  private  proprietors  would  be .  " 
and  ample  authority  is  cited  sustaining  the  text.  In  Western  S.  F. 
Society  v.  Philadelphia,  31  Pa.  St.  183,  72  Am.  Dec.  730,  the  Su- 
preme Court  of  Pennsylvania  say :  "  The  supply  of  gas  light  is  no 
more  a  duty  of  sovereignty  than  the  supply  of  water.  Both  these 
objects  may  be  accomplished  through  the  agency  of  individuals  or 
private  corporations,  and  in  very  many  instances  they  are  accom- 
plished by  those  means.  If  this  power  is  granted  to  a  borough  or 
a  city,  it  is  a  special  private  franchise.  *  *  *  The  whole  invest- 
ment is  the  private  property  of  the  city,  as  much  so  as  the  lands  and 
houses  belonging  to  it.  *  *  *  It  (the  city)  stands  on  the  same 
footing  as  would  any  individual  or  body  of  persons  upon  whom  the 
like  special  franchises  had  been  conferred."  In  San  Francisco 
Gas  Co.  v.  San  Francisco,  supra,  the  court  say :  "  The  purchase  of 
gas  involves  only  the  exercise  of  a  power  of  a  private  corporation ; 
it  requires  no  exercise  of  any  political  power.  It  is  as  much  an 
act  of  a  private  character  as  if  made  by  a  private  corporation."  In 
Esberg  Cigar  Co.  v.  Portland,  supra,  the  facts  were  that  the  city 
of  Portland  owned  and  maintained  a  system  of  waterworks,  and  the 
plaintiff  therein  brought  the  action  for  damages  for  injuries  caused 
by  the  negligent  management  of  the  said  waterworks;  and  it  was 
contended  for  defendant  "  that  the  waterworks  belonged  to  the  city 
in  its  public  or  governmental  capacity,  and  it  therefore  is  not  liable 
in  a  common-law  action  for  negligence  in  constructing  or  maintain- 
ing the  same."  But  the  court  held  otherwise,  and,  after  alluding 
to  the  distinction  above  stated,  said :  "  In  accordance  with  this  dis- 
tinction it  is  quite  universally  held  that  when  a  municipal  corpora- 
tion voluntarily  undertakes  to  construct  and  maintain  water  or  gas 
works  in  pursuance  of  statutory  authority,  for  the  purpose  of 
supplying  the  inhabitants  thereof  with  water  or  gas  at  rates  estab- 
lished by  the  city,  it  is  liable  for  an  injury  in  consequence  of  its 
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acts  in  constructing  and  maintaining  such  works,  the  same  as  a 
private  corporation  or  individual."  And,  surely,  this  principle  ap- 
plies as  fully  to  the  maintenance  of  an  electric  lighting  plant  as  to 
the  maintenance  of  waterworks.  In  the  case  at  bar,  the  city  of 
Alameda  was  merely  given  the  optional  privilege  of  constructing 
and  maintaining  an  electric  lighting  plant;  no  duty  was  imposed 
on  it  to  do  so.  Our  conclusion  on  the  main  point  above  discussed 
is  that  the  respondent  cannot  escape  liability  for  the  negligence 
averred  in  the  complaint  on  the  ground  that  it  is  a  municipal  corpo- 
ration. 

There  are  some  points  made  by  respondent  upon  the  theory  that 
defendant  would  not  have  been  liable  even  if  it  had  been  a  private 
person  or  corporation,  which  we  will  allude  to  briefly.     We  would 
not  be  justified  in  holding  that  the  evidence  was  not  sufficient  to 
show  that  the  death  of  appellant's  wife  was  caused  by  negligence  in 
operating  the  electric  plant.      Whatever  the  evidence  may  be  on 
another  trial,  that  which  appears  in  the  present  record  is  sufficient 
to  establish  the  negligence.     The  contention  that  appellant  cannot 
recover  because  his  wife  at  the  time  of  the  accident  was  a  tres- 
passer is  not  maintainable.      There  was,  and  for  many  years  had 
been,  a  street  railroad  station  on  Monroe  street,  and  south  of  that 
station,  and  fronting  it,  there  was  a  vacant  uninclosed  level  lot 
owned  by  a  person  who  is  in  no  way  involved  in  this  litigation. 
Across  the  vacant  lot  there  was  a  way,  or  beaten  path,  about  four 
feet  wide,  which  had  been  for  many  years  —  more  than  five  years  — 
Jised  by  residents  in  the  neighborhood  in  going  from  their  homes  to 
the  said   station  on   Monroe  street.      While  plaintiff's  wife   was 
walking  along  this  path  and  when  within  a  few  feet  from  Monroe 
street,  she  came  in  contact  with  a  live  wire  of  respondent's  electric 
plant,  which  was  negligently  allowed  to  lie  across  the  path,  and 
was  killed  by  the  current.    It  is  not  necessary  to  inquire  what  would 
have  been  the  liability  of  the  owner  of  the  lot  if  he  had  also  owned 
the  electric  plant  and  had  been  guilty  of  the  negligence  which  caused 
her  death,  although,  even  then,  the  allowance  of  such  a  deadly  trap 
probably  could  not  have  been  excused  on  the  ground  that  the  woman 
was  a  trespasser,  even  if  she  had  been.     But  no  such  question  arises 
here.      She  had  a  right  to  be  where  she  was,  at  least,  as  against 
every  one  except  the  owner  of  the  lot ;  and  the  respondent,  itself  a 
mere  trespasser,  is  in  no  position  to  raise  the  question  as  to  what 
duty  the  owner  of  land  owes  to  a  trespasser ;  moreover,  she  was  not 
a  mere  trespasser,  but  a  licensee. 
Respondent  contends  that  the  city  was  not  liable  because  the 
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grant  of  authority  to  maintain  the  electric  plant  is  given  to  "  the 
board  of  trustees  of  such  city,"  and  not,  in  terms,  to  the  city;  but 
we  do  not  see  any  force  in  this  contention.  A  "  city  "  is  a  mere 
intangible  thing,  existing  only  in  legal  contemplation ;  it  could  not 
itself  use  the  franchise,  and  can  act  only  through  its  governing  body, 
the  board  of  trustees.  A  grant  of  a  franchise,  in  terms,  to  the  city, 
would  be,  in  effect,  a  grant  to  the  body  having  the  power  to  use  it. 
In  Arnold  v.  San  Jose,  81  Cal.  618,  22  Pac.  Rep.  877,  this  court  said  : 
"  A  distinction  is  made  by  appellant  between  cases  arising  under 
charters  making  it  the  duty  of  a  city,  as  such,  to  keep  the  streets 
open  and  in  repair,  and  those  which  make  it  the  duty  of  the  city 
council  to  do  so.  We  are  unable  to  see  any  merit  in  the  point." 
And  further  on  in  the  opinion  it  is  shown  that  Winbigler  v.  Los 
Angeles,  supra,  does  not  hold  differently. 

We  do  not  think  that  there  was  a  nonjoinder  of  plaintiffs;  and, 
as  to  other  points,  it  is  sufficient  to  say  that  none  of  them  are,  in 
our  opinion,  tenable  or  necessary  to  be  specially  noticed. 

The  judgment  appealed  from  is  reversed. 

We  concur:  Beatty,  C.  J.;  Angellotti,  Henshaw,  Lorigan, 
Sloss,  JJ. 

Shaw,  J.  —  I  concur.  The  rule  is  well  established  in  this  State 
that,  in  the  absence  of  a  statutory  provision  permitting  it,  an  action 
will  not  lie  against  a  municipal  corporation  for  damages  caused  by 
the  negligence  of  its  officers,  agents,  and  servants  in  the  perform- 
ance of  the  public  or  governmental  duties  of  such  corporations. 
Winbigler  v.  Los  Angeles,  45  Cal.  37;  Howard  v.  San  Francisco, 
51  Cal.  52;  Tranter  v.  City  of  Sacramento,  61  Cal.  271 ;  Stedman  v. 
San  Francisco,  63  Cal.  193 ;  Chope  v.  Eureka,  78  Cal.  589,  21  Pac. 
Rep.  364,  4  L.  R.  A.  325,  12  Am.  St.  Rep.  113;  Arnold  v.  San  Jose, 
81  Cal.  618,  22  Pac.  Rep.  877;  Doeg  v.  Cook,  126  Cal.  213,  58  Pac. 
Rep.  707,  77  Am.  St.  Rep.  171 ;  Ukiah  v.  Ukiah,  etc.,  Co.,  142  Cal. 
182,  75  Pac.  Rep.  773,  64  L.  R.  A.  231,  100  Am.  St.  Rep.  107; 
Sievers  v.  San  Francisco,  115  Cal.  654,  47  Pac.  Rep.  687,  56  Am. 
St.  Rep.  153.  The  statement  of  the  rule  implies  that  there  are 
other  functions  and  powers  of  municipal  corporations,  for  the  negli- 
gent performance  of  which  by  its  officers  and  servants  such  corpo- 
rations are  liable.  The  distinction  is  clearly  stated  in  the  principal 
opinion.  The  authorities  uniformly  hold  that  the  duties  arising  from 
the  operation  of  gas  works,  electric  works,  waterworks,  and  such  like 
public  utilities,  are  of  the  private  nature  which  is  required  to  make 
municipal  corporations  liable  for  damages  caused  by  negligence 
therein.      It  is  evident,  however,  that  the  division  of  municipal 
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functions  into  two  classes,  one  public  and  governmental,  the  other 
private  and  corporate,  is  without  any  real  foundation,  and  is  made 
solely  from  the  supposed  necessity  of  doing  so  in  order  to  allow  a 
suit  to  be  maintained  for  such  injuries.      In  its  public  functions  a 
municipality  was  said  to  represent  the  sovereign  power,  and  as  such 
to  be  exempt  from  private  action.     Hence,  with  respect  to  the  class 
of  powers  here  involved,  it  was  considered  necessary  to  designate 
them  as  private  in  character,  in  order  to  uphold  a  suit  to  recover 
for  these  injuries.     The  only  reason  given  for  classifying  the  power 
to  administer  public  utilities  as  private  and  corporate  is  that  private 
persons   and  corporations  frequently  engage  in  such  enterprises; 
that  they  are  carried  on  by  the  city  for  its  own  profit ;  and,  in  a  few 
cases,  that  the  municipality  has  contracted  with  the  sovereign  power 
to  do  such  things,  and  is,  therefore,  acting  in  a  private  capacity. 
None  of  these  reasons  is  of  any  force.     Private  persons  and  corpo- 
rations also  frequently  undertake  to  give  police  protection  and  fire 
protection  to  the  inhabitants  of  cities.     Yet  these  functions,  in  all 
cases  where  they  are  performed  by  a  city,  are  always  considered 
to  be  public  and  governmental,  thus  showing  that  the  fact  stated 
constitutes  no  reason  for  the  distinction.     It  may  be  that  in  former 
times  cities  engaged  in  such  enterprises  for  the  sake  of  the  profit 
to  be  made  thereby.     But,  under  our  system,  its  charges  for  service 
are  fixed  solely  for  the  purpose  of  covering  the  operating  expenses 
and  providing  a  sinking  fund,  and  the  profit,  if  any,  is  merely 
incidental.      The  making  of  contracts  with  the  State  by  munici- 
palities to  supply  such  public  needs  is  with  us  utterly  unknown.     In 
our  form  of  government  and  under  our  constitutional  provisions,  a 
city  can  have  no  active  powers  or  functions  that  are  not  public  and 
governmental  in  character.      Low  v.  Maryville,  5  Cal.  214.      Its 
merely  passive  power  to  hold  and  possess  property  to  which  it  has 
lawfully  acquired  title  may  not  differ  materially  in  its  effects,  with 
respect  to  the  liability  for  a  misuse  of  such  property,  from  those  of 
a  private  corporation  or  person  to  hold  and  possess  such  property, 
and  after  such  property  has  for  any  reason  become  no  longer  neces- 
sary for  municipal  purposes,  its  continued  ownership  and  possession 
may  have  no  direct  relation  to  the  public  welfare  or  benefit.     But 
its  active  powers  are  all  given  for  the  purpose  of  enabling  it  the 
better  to  administer  public  affairs  so  as  to  subserve  the  public  good 
and  promote  the  general  local  public  welfare,  or,  as  the  agency 
of  the  State,  affairs  of  a  more  general  concern,  which  are  primarily 
committed  to  the  State ;  and  all  such  active  powers,  whether  of  one 
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class  or  the  other,  are  essentially  of  a  public  and  governmental 
character. 

It  must  be  conceded  that  the  rule  holding  cities  liable  for  such 
injuries  is  more  conducive  to  justice  than  would  be  the  contrary. 
"  The  rule  of  law  is  a  general  one,  that  the  superior  or  employer 
must  answer  civilly  for  the  negligence  or  want  of  skill  of  his  agent 
or  servant  in  the  course  or  line  of  his  employment,  by  which  another, 
who  is  free  from  contributory  fault,  is  injured.  Municipal  corpo- 
rations under  the  conditions  herein  stated,  fall  within  the  operation 
of  this  rule  of  law."  2  Dill.  Mun.  Corp.,  §  968.  Our  Civil  Code 
declares  that:  "  No  one  shall  suffer  by  the  act  of  another  "  (section 
3520),  and:  "  For  .every  wrong  there  is  a  remedy  "  (section  3523). 
The  doctrine  here  applied  is,  indeed,  the  general  rule  applicable  to 
all  cases  of  tort,  and  the  exemption  of  cities  and  other  public  cor- 
porations from  liability  for  negligence  in  the  exercise  of  some  of  its 
public  and  governmental  functions  is  really  in  the  nature  of  an 
exception  to  that  rule.  It  is  against  natural  justice  that  it  should 
be  made  possible  by  any  system  of  jurisprudence  that  one  should 
receive  an  injury  £t  the  hands  of  another  who  is  subject  to  be  sued 
in  every  ordinary  form  of  action,  and  that  that  other  should  have 
immunity  from  any  action  for  redress  by  the  person  injured.  Nor 
is  the  doctrine  unjust  or  unfair  to  municipal  corporations.  Private 
corporations  engaged  in  enterprises  of  this  character,  as  is  well 
known,  are  liable  for  the  neglect  of  their  agents  and  servants  in 
the  line  of  their  duties,  and  the  expenses  caused  thereby  form  a 
part  of  the  necessary  operating  expenses  of  the  business,  and  their 
rates  must  be  fixed  with  that  item  in  view.  When  municipal  cor- 
porations engage  in  the  same  business,  although  they  may  do  so 
solely  for  the  general  public  benefit,  and  not  for  the  profit  to  be 
derived  therefrom,  it  is  but  fair  and  just  that  they  should  be  sub- 
jected to  the  same  burden.  This  burden  can  easily  be  shifted  to  the 
general  public  who  should  bear  it,  by  adjusting  the  rates  charged 
for  the  service,  so  as  to  cover  this  additional  cost  of  operation. 

The  question  how  far,  and  in  the  exercise  of  what  powers,  a  city 
should  be  held  liable  for  such  injuries,  is  one  of  policy,  exclusively. 
The  Legislature  has  the  power  to  dictate  this  policy.  It  has  been 
settled  at  common  law,  upon  various  grounds  (for  it  has  not  always 
been  based  upon  this  supposed  distinction),  that  municipal  corpo- 
rations are  liable  for  injuries  caused  in  the  exercise  of  certain 
powers,  and  are  not  liable  for  injuries  arising  from  certain  other 
powers,  unless  such  liability  is  created  by  statute.  Among  the 
powers  for  which  it  is  held  liable  in  this  manner  are  the  power  to 
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carry  on  for  the  public  use  gas  works,  electric  works,  waterworks, 
and  other  like  public  utilities,  and  this  was  a  well-settled  rule  of  the 
common  law.     Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332; 
1  DiU.  Mun.  Corp.,  §§  26,  27,  66,  67;  Id.,  vol.  2,  §§  961,  966.     This 
common  law  has  been  carried  into  our  jurisprudence  and  made  the 
rule  of  decision  in  all  the  courts  of  this  State  by  section  4468, 
Pol.  Code.      So  far  as  the  class  of  powers  here  involved  is  con- 
cerned, the  rule  is  manifestly  in  accordance  with  justice,  and  is  also 
in  accordance  with  good  public  policy.     It  is  not  good  policy  that 
a  person  who  receives  an  injury  by  the  negligence  of  public  servants 
engaged   in  carrying. on  such  public  utilities  should  be  made  to 
suffer  the  injury  without  recourse  upon  the  public  which  receives 
the  benefit  of  the  services,  and  which,  by  reason  of  the  proposed 
exemption  of  the  public  from  such  liability,  would  be  enabled  to 
obtain  the  service  at  less  cost  than  if  it  were  performed  by  private 
persons.      This  rule,  having  been  established  at  common  law  and 
being  in  existence  at  the  time  the  statute  was  passed  authorizing 
the  creation  of  cities  of  the  class  to  which  Alameda  belongs,  must  be 
considered  in  construing  the  statutory  provision  for  the  creation 
of  such  cities.      It  is  provided  by  the  statute  (section  750  of  the 
Municipal  Corporation  Act)   that  every  municipal  corporation  of 
the  fifth  class  "  may  sue  and  be  sued  in  all  courts  and  places,  and  in 
all  proceedings  whatever."      Deering's  Gen.  Laws   1897,  p.  845. 
I  think  this  provision,  in  connection  with  section  4468  of  the  Politi- 
cal Code,  and  the  established  common-law  rule,  should  be  construed 
as  a  statutory  declaration  that  cities  of  this  class  are  liable  for  the 
negligence  of  its  agents  and  servants  in  all  cases  where  such  lia- 
\  bility  was  established  at  common  law,  and  that  this  can  be  upheld 

}  as  a  statutory  provision  without  the  necessity  of  resorting  for  its 

!  support  to  a  distinction  which  is  wholly  fictitious,  and  which  will 

produce,  as  such  arbitrary  distinctions  are  apt  to  produce,  em- 
barrassing consequences,  if  recognized  as  real  and  applied  to  other 
questions. 
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DENVER  CITY  TRAMWAY  CO.  v.  NICHOLAS. 

Supreme  Court,  Colorado,  January,  1906. 
[Rehearing  denied,  February,  1906.] 

STREET  RAILROADS  —  ATTRACTION  TO  CHILDREN  —  CHILD 
INJURED  WHILE  PLAYING  ON  TROLLEY  CAR  LEFT  IN 
STREET.  —  Where  it  appeared  that  the  plaintiff,  a  boy  thirteen  years 
of  age,  with  a  companion  of  the  same  age,  were  playing  conductor  and 
motorman  on  defendant's  trolley  car  that  had  been  stored  with  other  cars 
in  the  public  street,  and  that  the  companion  untied  the  rope  that  held 
the  trolley  pole  down  so  that  it  did  not  touch  the  overhead  wire  until 
thus  released,  when  the  car  began  to  move  and  collided  with  another 
car  upon  the  same  track  and  broke  the  plaintiffs  leg,  the  questions  of 
negligence  were  properly  submitted  to  the  jury  and  a  judgment  for 
plaintiff  was  affirmed  (1). 

EVIDENCE.  —  The  evidence  of  an  expert  witness  for  plaintiff  in  describing 
the  different  kinds  of  mechanical  devices  used  on  defendant's  several 
cars  was  not  prejudicial  to  defendant. 

EVIDENCE  — PLEADING.  — An  allegation  in  the  complaint  that  the 
street  was  by  the  cars  "unlawfully  occupied  and  obstructed"  though  a 
conclusion  of  law  did  not  affect  the  merits  of  the  case,  as  it  was  imma- 
terial whether  the  occupation  of  the  street  by  the  cars  was  legal  or 
illegal. 

Appeal  from  District  Court,  Arapahoe  County. 

Action  by  Joseph  H.  Nicholas,  a  minor,  who  sues  by  Joseph 
Nicholas,  his  next  friend,  against  the  Denver  City  Tramway  Com- 
pany.    From  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

The  amended  complaint,  inter  alia,  avers:  "That  the  Denver 
Consolidated  Tramway  Company,  predecessor  of  the  defendant,  was 
possessed  of  certain  cars  moved  and  propelled  by  means  of  an 
electric  current  conveyed  thereto  by  wire  stretched  over  the  railway. 
That  the  motor  cars  were  equipped  with  an  arm  attached  thereto 
upon  the  top  of  the  cars,  and  moved  vertically  upon  a  hinge,  and 
with  a  wheel  upon  the  movable  end  thereof,  called  a  trolley  wheel, 
by  which  wheel  and  other  devices  the  particulars  whereof  are  un- 
known to  the  plaintiff,  the  electric  current  was  conveyed  to  the 
car  and  the  apparatus  thereof,  and  by  means  thereof  the  cars  were 
wont  to  be  moved  along  the  railway.  That  the  motor  cars  were 
so  adjusted  that  to  suspend  the  motion  thereof,  the  arm  attached 

1.  See,  also,  on  this  point,  Walker's  Adm'r  v.  Potomac  F.  &  P.  R.  Co., 
(Va.  1906)  reported  in  this  vol.  (20  Am.  Neg.  Rep.), post. 
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to  them  could  be  and  was  wont  to  be  drawn  and  tied  down,  so  that 
the  trolley  wheel  was  no  longer  in  contact  with  the  wire ;  that  the 
cars  were  equipped  with  levers  and  other  devices,  the  particulars 
whereof  are  unknown  to  the  plaintiff,  whereby,  on  releasing  the 
arm  and  placing  the  trolley  wheel  in  contact  with  the  wire,  and 
by  moving  the  levers  and  other  devices  or  some  of  them,  the  motor 
cars  would  again  be  set  in  motion  at  great  speed ;  that  the  company 
was,  and  for  a  long  time  had  been  wont  to  assemble  and  store  upon 
its  tracks,  upon  Alaska  street,  the  cars  not  at  the  time  in  use,  and 
on  the  occasion  in  question  was  unlawfully  maintaining  and  storing 
on  one  of  its  tracks,  in  the  public  street  aforesaid,  among  other  cars, 
one  of  the  motor  cars  equipped  as  aforesaid.     That  the  cars  stand- 
ing upon  the  street  aforesaid  were,  as  defendant  well  knew,  at- 
tractive to  children  and  youths,  and  that  children  and  youths  were 
and  for  a  long  time  had  been  wont  to  resort  to  them  to  amuse  them- 
selves by  imitating  the  actions,  motions,  and  conduct  of  the  em- 
ployees of  the  company  operating  the  said  cars.     That  defendant 
had,  during  all  the  time  aforesaid,  omitted  to  erect  any  fence  about 
the  cars,  or  place  said  cars  within  any  inclosure,  or  station  any 
watchman  or  other  person  to  warn  off  or  exclude  children  there- 
from; and  during  all  the  time  aforesaid,  had  been  wont  to  leave, 
and  on  the  day  and  year  in  question  had  left,  and  was  leaving  and 
maintaining  the  cars  aforesaid,  including  one  of  said  motor  cars  in 
said  Alaska  street,  entirely  exposed,  not  inclosed,  without  maintain- 
ing any  watchman  or  guard  to  warn  or  exclude  any  children  there- 
from, or  by  any  means  attempting  to  protect  children  attracted 
thereto,  from  injury  by  means  of  such  cars ;  that  on  the  day  and  year 
aforesaid,  plaintiff  and  one  Nelson  Vaille,  each  being  under  the  age 
of  thirteen  years,  and  each  being  ignorant  of  the  machinery  and 
devices  whereby  said  motor  cars  were  set  in  motion,  and  all  the 
uses  of  said  devices,  and  ignorant  of  and  not  appreciating  the 
great  danger  of  attempting  to  move  or  operate  and  interfere  with 
said  cars,  and  plaintiff  by  reason  of  his  youth  being  unable  to 
appreciate  or  understand  the  danger  of  attempting  to  move  or 
operate  said  cars,  or  interfere  therewith  or  play  about  the  same, 
and  unable  to  resist  his  natural  propensity  to  amuse  himself  with 
such  cars,  went  to  and  got  upon  one  of  the  said  motor  cars,  and 
plaintiff  and  said  Nelson  were  there  amusing  themselves  for  one- 
half  hour  or  thereabouts,  pretending  to  move,  stop,  and  again  set  in 
motion  the  said  car.     That  in  front  of  the  car,  upon  the  same  track, 
was  another  car  of  defendant,  unlawfully  placed  and  maintained 
in  the  public  street  aforesaid,  and  that  plaintiff  and  the  said  Nelson 
Vol.  XX  —  2 
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Vaille,  or  one  of  them,  having  untied  the  rope  whereby  said  arm 
was  drawn  down,  and  having  caused  said  movable  arm  to  rise,  so 
that  the  trolley  wheel  was  against  the  wire,  conveying  the  electric 
current  as  before  set  forth,  plaintiff  being  ignorant  of  the  uses  and 
devices  upon  the  front  platform,  and  incapable  to  understand,  know, 
or  appreciate  the  great  danger  of  meddling  or  interfering  therewith, 
carelessly  moved  one  of  said  levers  or  some  other  of  the  devices 
aforesaid,  and  thereby  suddenly  set  the  car  in  motion  at  great  speed 
and  towards  and  upon  and  against  the  other  cars  standing  in  front 
thereof ;  and  plaintiff  being  overcome  with  fright,  and  ignorant  and 
unconscious  of  the  great  risk  thereof,  hastily  attempted  to  dismount 
from  said  car,  ancj  in  said  attempt  was  caught  between  the  moving' 
car  aforesaid  and  the  car  in  front  thereof,  and  one  of  the  legs  of 
plaintiff  was  thereby  broken." 

The  instructions  given  by  the  court  which  are  reported  in  the 
abstract  are  as  follows :  Instruction  No.  i :  "  Plaintiff  claims  that 
the  defendant  was  possessed  of  certain  electric  cars  and  left  them 
exposed  in  a  public  street  and  with  the  appliances  thereof  unguarded 
and  so  insecure  that  the  cars  might  be  set  in  motion  by  children 
amusing  themselves  thereat,  the  defendant  knowing  that  children 
were  attracted  and  frequently  had  been  attracted  to  such  cars  at  the 
same  place,  and  that  plaintiff,  being  of  tender  years,  seeing  the  cars 
so  left,  yielded  to  his  natural  propensity  to  amuse  himself,  and  re- 
sorted thereto,  and  while  playing  about  the  cars  the  same  were 
accidentally  or  ignorantly  set  in  motion,  and  that  by  this  means 
plaintiff  was  injured.  Plaintiff's  claim  is  that  the  injury  was  a 
permanent  one,  and  will  render  him  always  incapable  of  labor  or 
active  movement.  Plaintiff  seeks  to  recover  not  only  for  this  dis- 
ability, but  for  the  sufferings  resulting  from  his  injury."  Instruc- 
tion No.  2:  "If  the  jury  believe  from  the  evidence  that  the  de- 
fendant knowing  that  its  cars  were  attractive  to  children  and  ex- 
posed them  in  a  public  street  unfastened  and  unguarded,  and  in 
such  a  condition  that  a  child  playing  thereat  might  ignorantly  or 
accidentally  set  the  same  in  motion,  and  that  plaintiff  was  so  inex- 
perienced that  he  was  unconscious  of  the  danger  which  he  incurred 
by  amusing  himself  at  the  said  cars  and  resorting  thereto,  and,  by 
reason  of  the  accidental  or  ignorant  turning  on  of  the  current  by 
the  plaintiff,  or  the  boy  who  was  with  him,  the  car  was  set  in  motion, 
and  plaintiff,  endeavoring  to  dismount  therefrom,  was  injured,  the 
verdict  should  be  for  the  plaintiff."  Instruction  No.  4 :  "  But  the 
plaintiff  is  not  to  be  allowed  to  recover  if,  upon  all  the  evidence,  it 
appears  to  you  that  he  was  conscious  of  the  hazard  and  danger  of 
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resorting  to  the  cars  to  amuse  himself.  But  the  conduct  of  plaintiff 
is  not  to  be  measured  by  the  discretion  of  an  adult  person.  No 
greater  measure  of  prudence,  circumspection,  and  discretion  can  be 
required  of  him  than  that  reasonably  to  be  expected  of  a  child  of  the 
same  age,  capacity,  and  experience." 

The  facts  appear  to  be  that  plaintiff,  then  being  thirteen  years 
old,  and  a  boy  of  about  the  same  age  were  playing  in  the  cars  of 
appellant,   the  one  assuming  to  be  motorman  and  the  other  con- 
ductor.    The  trolley  pole  of  the  car  in  which  the  boys  were  playing 
was  tied  down  so  that  it  was  not  in  contact  with  the  overhead  wire. 
Vaille,  the  boy  playing  with  plaintiff,  untied  the  rope  attached  to 
the  trolley  pole,  where  it  connected  with  the  overhead  wire.     After 
a  little  while  the  car  started  and  collided  with  another  car  upon 
the  same  track.     The  result  was  the  crushing  of  the  leg  of  plaintiff. 
Judgment  was  rendered  for  plaintiff  in  the  court  below,  in  the  sum 
of  $1,500.      Defendant  brings  the  matter  here  by  appeal,  alleging 
that  many  errors  occurred  in  the  court  below.     Appellee's  counsel 
in  his  opening  statement  to  the  jury  said :    "  I  wish  to  impress  upon 
the  jury  that  the  plaintiff  in  this  case  was  a  boy,  and  the  court  will 
distinguish,  in  its  instructions,  the  duty  of  a  corporation  using  these 
public  utilities  and  leaving  them  open  so  a  child  can  hurt  himself. 
There  is  a  vast  difference  between  the  responsibility  it  owes  to 
them,  and  to  grown  people ;  the  law  supposes  that  infinitely  more 
care  is  to  be  exercised  in  the  case  of  a  child  than  that  of  a  man." 
To  this  statement  appellant's  counsel  objected,  and  the  objection  was 
overruled. 
Charles  J.  Hughes,  Jr./  for  appellant. 

Jno.  G.  Taylor  and  Wells,  Thompson  &  Chiles,  for  appellee. 
Bailey,  J.  (after  stating  the  facts).  —  The  conduct  of  the  trial 
and  the  control  of  counsel  in  the  arguments  and  statements  made 
to  the  jury  is  so  fully  within  the  discretion  of  the  court,  and  the 
question  whether  a  new  trial  should  be  granted  for  misconduct  of 
counsel  in  his  remarks  to  the  jury  resting  in  the  sound,  judicial 
discretion  of  the  trial  court,  the  matter  will  not  be  interfered  with 
on  appeal  unless  it  manifestly  appears  that  such  discretion  is  clearly 
abused.  Hill  v.  Colo.  Nat'l  Bank,  2  Colo.  App.  324,  30  Pac.  Rep. 
489;  Felt  v.  Cleghorn,  2  Colo.  App.  4,  29  Pac.  Rep.  813 ;  San  Miguel 
Consol.  Gold  Min.  Co.  v.  Bonner,  (Colo.  Sup.)  79  Pac.  Rep.  1025; 
vol.  5,  Current  Law,  255-263. 

Another  contention  of  appellant  is  that  the  court  permitted  plain- 
tiff to  call  an  expert  witness  to  describe  the  different  kinds  of 
mechanical  appliances  used  upon  defendant's  cars.      The  witness 
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did  not  assume  to  know  the  kind  that  were  used  upon  the  particular 
car  upon  which  the  plaintiff  was  playing  at  the  time,  or  shortly 
before,  the  accident.  We  do  not  see  that  the  defendant  could  have 
been  materially  prejudiced  or  injured  by  a  description  of  the  differ- 
ent kinds  of  mechanical  devices  used  upon  its  several  cars. 

The  refusal  of  the  court  to  give  certain  instructions  requested  by 
the  defendant  is  assigned  as  error.  The  abstract  of  record  before 
us  does  not  purport  to  contain  the  entire  charge  of  the  court  to  the 
jury.  We  must,  therefore,  presume  that  the  charge  as  given  sub- 
stantially embraced  each  of  the  instructions  requested  by  defendant, 
to  which  it  was  by  law  entitled.  5  Current  Law,  and  cases  cited  in 
note  40. 

This  brings  us  to  the  determination  of  the  sufficiency  of  the 
complaint,  and  the  correctness  of  the  three  instructions  reported 
in  the  abstract  as  given  by  the  court  at  the  instance  of  the  plaintiff, 
upon  the  correctness  or  incorrectness  of  which,  and  the  sufficiency 
or  insufficiency  of  the  complaint,  depends  the  entire  case,  as  we  view 
it.  It  is  asserted  that  the  complaint  is  defective  because  of  the 
averment  that  defendant  "  unlawfully  occupied  and  obstructed  " 
Alaska  street ;  that  this  does  not  amount  to  an  allegation  of  a  fact, 
but  is  a  conclusion  of  law.  For  the  purpose  of  this  case,  it  may  be 
conceded  that  this  is  true.  In  our  judgment  the  merits  of  the  case 
are  not  affected  by  the  legality  or  illegality  of  the  occupation  of 
Alaska  street  by  defendant  company. 

The  other  objection  to  the  complaint  goes  to  the  merits  of  the 
case;  that  is  to  say,  defendant  contends  that,  if  children  were  at- 
tracted by  and  went  upon  the  appellant's  cars,  this  does  not  in  law 
imply  a  duty  on  its  part  to  prevent  them  from  going  thereon.  This, 
in  brief,  is  the  contention  of  defendant,  and  we  may  say  that  it  is 
supported  by  some  authority,  but  in  our  judgment  the  weight  of 
authority  and  reason  is  against  it. 

Other  objections  are  that  plaintiff  was  a  trespasser  and  that  he 
was  guilty  of  contributory  negligence,  and  that  the  complaint  upon 
its  face  shows  that  he  was  guilty  of  contributory  negligence.  There 
are  other  contentions  of  a  like  character.  What  we  will  presently 
say  we  think  will  show  that  there  is  no  merit  in  these  contentions, 
according  to  the  rule  adopted  by  many  of  the  States,  the  United 
States  Supreme  Court,  and  heretofore  mentioned  with  favor  by  both 
this  court  and  the  Court  of  Appeals.  This  rule  is  as  follows: 
"  If  an  owner  sees  fit  to  keep  on  his  premises  something  that  is  an 
attraction  and  allurement  to  thp  natural  instincts  of  childhood,  the 
law  imposes  upon  him  the  corresponding  duty  to  take  reasonable 
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precautions  to  prevent  the  intrusion  of  children,  or  to  protect  from 
personal  injury  such  as  may  be  attracted  thereto."  Kopplekom  v. 
Colo.  Cement  Co.,  16  Colo.  App.  278,  64  Pac.  Rep.  1047,  54  L.  R.  A. 
284.  Perhaps  this  doctrine  was  first  announced  in  the  case  of 
Lynch  v.  Nurdin,  4  P.  &  D.  672  (1  Ad.  &  E.  N.  S.  29),  which  was 
a  case  of  an  expressman  who  left  his  empty  cart  and  horse  on  the 
street.  Some  children  engaged  in  playing  with  it  and  one  of  them 
was  injured,  the  court  saying:  "  Suppose  that  the  plaintiff  merely 
indulged  in  the  natural  instincts  of  a  child  in  amusing  himself  with 
the  empty  cart  and  deserted  horse,  then  we  think  that  the  defendant 
cannot  be  permitted  to  avail  himself  of  that  fact.  The  most  blameable 
carelessness  of  his  servant  having  tempted  the  child,  he  ought  not  to 
reproach  the  child  for  yielding  to  that  temptation.  He  has  been  the 
real  and  only  cause  of  the  mischief.  He  has  been  deficient  in  ordi- 
nary care;  the  child,  acting  without  prudence  or  thought,  has, 
however,  shown  these  qualities  in  as  great  a  degree  as  he  could  be 
expected  to  possess  them."  This  was  followed  by  the  courts  of 
Connecticut  in  Birge  v.  Gardner,  19  Conn.  507,  50  Am.  Dec.  261, 
which  was  a  case  in  which  a  child  was  injured  by  swinging  on  a 
gate.  In  the  case  of  Stout  v.  R.  R.  Co.,  2  Dill.  294,  Fed.  Cas.  No. 
13,504,  this  rule  was  adopted  by  Judge  Dillon  in  his  charge  to  the 
jury,  and  was  afterwards  affirmed  by  the  Supreme  Court  of  the 
United  States  in  Railroad  Co.  v.  Stout,  17  Wall.  657,  21  L.  Ed. 
745,  in  which  the  cases  of  Lynch  v.  Nurdin  and  Birge  v.  Gardner, 
supra,  were  cited  in  support  of  the  doctrine. 

As  to  the  contributory  negligence  of  plaintiff,  and  the  contention 
that  he  could  not  recover  because  he  was  a  trespasser,  in  the  case 
last  cited  it  is  said :  "  It  is  well  settled  that  the  conduct  of  an  infant 
of  tender  years  is  not  to  be  judged  by  the  same  rule  which  governs 
that  of  an  adult.  While  it  is  the  general  rule  in  regard  to  an  adult 
that  to  entitle  him  to  recover  damages  for  an  injury  resulting  from 
the  fault  or  negligence  of  another,  he  must  himself  have  been  free 
from  fault.  Such  is  not  the  rule  in  regard  to  an  infant  of  tender 
years.  The  care  and  caution  required  of  a  child  is  according  to 
his  maturity  and  capacity  only,  and  this  is  to  be  determined  in  each 
case  by  the  circumstances  of  that  case."  The  same  rule  is  an- 
nounced in  R.  R.  Co.  v.  Gladmon,  15  Wall.  401,  12  Am.  Neg.  Cas. 
685.  This  court  in  the  case  of  Street  R'y  Co.  v.  Sherman,  25  Colo. 
114,  53  Pac.  Rep.  322,  71  Am.  St.  Rep.  116,  where  the  doctrine  of 
the  Lynch,  Birge,  and  Stout  cases  was  approved,  said :  "  In  apply- 
ing the  rule  that  he  who  seeks  to  recover  damages  for  a  personal 
injury  suffered  from  the  negligence  of  another,  mUst  not  himself  be 
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guilty  of  negligence  that  substantially  contributed  to  the  result,  the 
law  discriminates  between  children  and  adults,  the  feeble  and  strong, 
and  only  requires  of  each  that  degree  of  care  to  be  expected  in  view 
of  his  age  and  condition."  In  Elliott  on  R.  R.,  §  1261,  it  is  said : 
"  The  general  rule  is  well  settled  that  children  are  only  required  to 
exercise  such  care  for  their  own  safety  as  may  be  reasonably  ex- 
pected in  view  of  their  age  and  condition.  This  question  is  usually 
one  for  the  jury  to  determine."  And  sufficient  authorities  cited  by 
the  author  in  support  of  this  doctrine. 

It  is  asserted  by  defendant  that  this  boy,  being  thirteen  years  of 
age,  was  sui  juris.  This  is  a  question  which  was  properly  left  to 
the  jury  to  say  by  their  verdict  whether  he  was  or  was  not  (Man- 
gam  v.  Brooklyn  R.  R.  Co.,  38  N.  Y.  455, 12  Am.  Neg.  Cas.  294,  326, 
98  Am.  Dec.  66),  and  was  sufficiently  presented  to  the  jury  by  the 
instructions  reported  in  the  abstract. 

As  to  the  issues  of  fact,  we  do  not  think  it  necessary  to  examine 
minutely  the  evidence  on  which  it  is  said  that  the  jury  came  to  a 
wrong  conclusion  in  their  verdict.  Every  cause  must  depend  upon 
its  own  circumstances.  Our  business  is  to  see  that  true  principles 
of  law  are  applied  to  the  circumstances  as  developed  in  this  case. 
We  are  of  the  opinion  that  the  complaint  does  state  facts  sufficient 
to  constitute  a  cause  of  action;  that  the  instructions  given  by  the 
court  are  in  harmony  with  the  law,  and  that  there  was  legal  evidence 
upon  which  the  jury  might  base  its  verdict.  It  may  be  well  to 
say  that  in  addition  to  the  authorities  cited  in  support  of  the  doctrine 
herein  announced,  many  more  may  be  found.  The  same  rule  has 
been  practically  adopted  in  Minnesota,  Kansas,  Texas,  Missouri,  and 
Illinois. 

Taking  it  all  in  all,  we  are  inclined  to  believe  that  the  doctrine 
adopted  by  this  court  is  the  better  policy.  The  judgment  of  the 
District  court  will  therefore  be  affirmed. 

Affirmed. 

Gabbert,  C.  J.,  and  Goddard,  J.,  concur. 
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SNYDER  v.  COLORADO  SPRINGS  &  C.  C.  R.  D.  CO. 

Supreme  Court,  Colorado,  March,  1906. 

[Rehearing  denied,  April,   1906.] 

CARRIER  AND  PASSENGER  —  THROWN  FROM  ELECTRIC  CAR 
BY  ACT  OF  ANOTHER  PASSENGER  —  PROXIMATE  CAUSE.  — 
Where  the  plaintiff,  a  passenger  on  defendant's  crowded  car  stood  near 
the  door  with  his  hand  on  the  door  jamb,  with  people  between  him  and 
the  door,  and  some  on  the  steps,  and  he  was  pressed  by  the  conductor 
going  through  the  car  against  a  third  person  sitting  in  a  seat,  and  the 
person,  in  a  rage,  pushed  the  plaintiff  who  was  thrown  thereby  from 
the  car  and  injured,  the  proximate  cause  of  the  injury  was  as  matter 
of  law  the  act  of  the  third  person,  for  which  the  carrier  was  not  liable. 

Error  to  District  Court,  Teller  County. 

Action  by  William  W.  Snyder  against  the  Colorado  Springs  & 
Cripple  Creek  District  Railway  Company.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.     Affirmed. 

J.  J.  McFeeley,  for  plaintiff  in  error. 

E.  E.  Whitted,  P.  H.  Holme,  and  Lunt,  Brooks  &  Wilcox, 
for  defendant  in  error. 

Bailey,  J.  —  This  is  an  action  by  plaintiff  against  defendant  to 
recover  for  injuries  received  by  plaintiff  while  traveling  on  defend- 
ant's cars  as  a  regular  passenger,  going  from  the  city  of  Cripple 
Creek  to  a  station  known  as  Midway.  At  the  close  of  plaintiff's 
testimony  the  court  upon  motion  of  defendant  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  defendant,  which  was  done.  The 
case  comes  here  upon  error,  and  the  error  assigned  is  this  instruc- 
tion and  verdict. 

There  is  no  dispute  as  to  the  facts,  which  appear  to  be  that  on  the 
night  of  December  20,  1900,  plaintiff  was  a  passenger  on  defendant's 
c^r,  going  from  Cripple  Creek  to  Midway.  He  had  paid  his  fare, 
the  car  was  crowded  and,  after  leaving  Fairview,  plaintiff  was 
standing  near  the  door  with  his  hand  resting  on  the  door  jamb.  There 
were  people  between  plaintiff  and  the  door,  some  upon  the  steps. 
The  head  of  the  man  upon  the  lower  step  reached  to  about  the 
thigh  of  the  plaintiff.  The  conductor,  in  pushing  his  way  through 
the  crowd,  pressed  plaintiff  against  a  party  who  was  sitting  in  a 
seat  on  the  side  of  the  car.  This  man  became  angry,  said  that  he 
was  "getting  tired  of  playing  cushion  for  the  electric  line,"  and 
raised  up  against  the  plaintiff  and  gave  a  "  surge  "  by  the  force  of 
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which  plaintiff  was  thrown  from  the  car,  passing  over  the  head  of 
the  man  who  stood  upon  the  lower  step.  In  plaintiff's  brief  it  is 
said,  in  effect,  that  the  court  below  in  passing  on  the  motion  for 
nonsuit  dwelt  at  considerable  length  upon  the  question  as  to  what 
was  the  proximate  cause  of  this  accident.  The  court  came  to  the 
conclusion  that  the  proximate  cause  was  the  action  of  the  passenger, 
and  therefore  the  company  was  not  liable.  So  the  question  for  us 
to  determine  is  as  to  what  was  the  proximate  cause  of  the  accident. 
Proximate  cause  is :  "  That  cause  which,  in  natural  and  con- 
tinued sequence,  unbroken  by  any  efficient  intervening  cause,  pro- 
duced the  result  complained  of,  and  without  which  that  result  would 
not  have  occurred."  D.  &  R.  G.  R.  R.  Co.  v.  Sipes,  26  Colo.  17,  5 
Am.  Neg.  Rep.  305,  55  Pac.  Rep.  1093.  [See  same  case,  23  Colo. 
226,  13  Am.  Neg.  Cas.  535.]  It  was  defined  by  the  Court  of 
Appeals  as  being  "  that  cause  which  immediately  precedes  and 
directly  produces  an  effect  as  distinguished  from  a  remote,  mediate, 
or  predisposing  cause."  Burlington,  etc.,  R.  R.  Co.  v.  Budin,  6 
Colo.  App.  275,  13  Am.  Neg.  Cas.  562,  40  Pac.  Rep.  503.  "  An  act 
is  the  proximate  cause  of  an  event,  when,  in  the  natural  order  of 
things,  and  under  the  particular  circumstances  surrounding  it,  such 
an  act  would  necessarily  produce  that  event."  Id.  "  The  law  will 
not  look  back  from  the  injurious  consequence,  beyond  the  last  suffi- 
cient cause,  and  especially  that,  where  an  intelligent  and  responsible 
human  being  has  intervened  between  the  original  cause  and  the 
resulting  damage."  Stone  v.  Boston  &  A.  R.  Co.,  (Mass.)  51  N.  E. 
Rep.  1,  41  L.  R.  A.  794.  "  The  nature  of  the  intervening  cause 
which  will  render  an  original  cause  for  which  the  author  is  sought 
to  be  held  liable  in  damages  too  remote  for  recovery,  must  be  simply 
such  as  interrupts  the  usual  and  ordinary  and  experienced  sequence 
of  events,  and  produces  consequences  at  variance  therewith."  Wat- 
son on  Damages  for  Personal  Injuries,  §  7.  "  If  the  original  wrong 
only  becomes  injurious  in  consequence  of  the  intervention  of  some 
distinct  wrongful  act  or  omission  by  another,  the  injury  shall  be 
imputed  to  the  last  wrong  as  the  proximate  cause,  and  not  to  that 
which  was  more  remote."  Cooley  on  Torts,  §  70.  "The  injury 
must  be  the  direct  result  of  the  misconduct  charged ;  but  it  will  not 
be  considered  too  remote  if,  according  to  the  usual  experience  of 
mankind,  the  result  ought  to  have  been  apprehended.  The  act  of  a 
third  person,  intervening  or  contributing  a  condition  necessary  to 
the  injurious  effect  of  the  original  negligence,  will  not  excuse  the 
first  wrongdoer,  if  such  act  ought  to  have  been  foreseen."  Lane  v . 
Atlantic  Works,  111  Mass.  136,  15  Am.  Neg.  Cas.  709.     "One  is 
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bound  to  anticipate  and  provide  against  what  usually  happens,  and 
what  is  likely  to  happen;  but  it  would  impose  too  heavy  a  respon- 
sibility to  hold  him  bound  in  like  manner  to  guard  against  what  is 
unusual  and  unlikely  to  happen,  or  what,  as  it  is  sometimes  said,  is 
only  remotely  and  slightly  probable."  Stone  v.  Boston  &  A.  R.  Co., 
supra;  Burlington,  etc.,  R.  R.  Co.  v.  Budin,  supra. 

Tried  by  these  tests,  the  defendant  is  not  responsible  for  the  con- 
sequences of  the  passenger's  act.     There  is  nothing  to  show  that 
such  a  consequence  as  happened  was  liable  to  occur.      It  was,  of 
course,  possible  that  some  extremely  nervous  or  irritable  person 
would  become  angry  because  of  his  being  inconvenienced  on  ac- 
count of  the  crowded  condition  of  the  caf ;  but  it  is  not  in  accord- 
ance with  the  usual  and  ordinary  course  of  events  to  anticipate  that 
a  seated  passenger  would  so  far  lose  control  of  himself  on  account 
of  having  a  standing  passenger  crowded  against  him  that  he  would 
eject  the  standing  passenger  from  the  car  with  such  force  as  to 
throw  him  over  the  head  of  one  who  was  standing  upon  the  step 
below  the  party  so  ejected.     It  is  apparent  from  the  record  in  this 
case  that  the  proximate  cause  of  the  injury  to  plaintiff  was  the 
action  of  the  irritated  passenger,  and  that  this  cause  could  not  be 
anticipated  by  defendant  or  its  agents.     The  plaintiff,  however,  con- 
tends that  this  question  should  have  been  submitted  to  the  jury. 
This  course  would  have  been  necessary  if  material  facts  had  been 
in  dispute  but  where,  upon  the  evidence,  the  court  is  able  to  see  that 
the  resulting  injury  was  not  proximate,  but  remote,  the  plaintiff 
fails  to  make  out  his  case,  and  the  court  should  so  rule.     Stone  v. 
Boston  &  A.  R.  Co.,  supra.     If  the  matter  had  been  submitted  to 
the  jury  and  the  verdict  had  been  rendered  in  favor  of  plaintiff,  it 
would  have  been  the  duty  of  the  court  to  set  it  aside.     Consequently, 
it  was  his  duty  to  direct  the  verdict.    Chivington  v.  Colorado  Springs 
Co.,  9  Colo.  597,  14  Pac.  Rep.  212. 

The  court  having  committed  no  error  in  sustaining  the  motion 
and  directing  the  verdict,  the  judgment  of  the  District  Court  will 
be  affirmed. 

Affirmed. 

Gabbert,  C.  J.,  and  Goddard,  J.,  concur. 
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HOYT  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

Supreme  Court  of  Errors,  Connecticut,  March,  1906. 


PRACTICE  ON  DEFAULT  OF  DEFENDANT  —  BURDEN  OF  PROOF 
—  DAMAGES.  —  Under  section  742  of  Gen.  Stats.  1902,  that  provides 
for  a  hearing  in  damages  on  default,  the  plaintiff  has  the  burden  of 
proof  only  as  to  the  amount  of  damages,  and  the  defendant  has  the 
burden  of  proof  as  to  everything  else,  including  the  contributory  negli- 
gence of  the  plaintiff. 

CARRIER  AND  PASSENGER  —  PASSENGER  GOING  TOWARDS 
OPEN  DOOR  OF  CAR  OF  SLACKENING  TRAIN  AND  THROWN 
OFF  BY  FORWARD  MOVEMENT  OF  TRAIN.  — Where  it  ap- 
peared that  the  plaintiff  had  spent  part  of  the  afternoon  and  most  of  the 
evening  in  saloons,  and  that  shortly  after  taking  his  seat  near  the  rear 
of  the  smoking  car,  he  fell  asleep,  and  so  remained  till  the  train  reached 
the  curve  at  a  street,  when  he  woke,  and  hearing  the  call  of  his  station, 
started  towards  the  door,  to  ascertain  whether  the  train  which  was 
slackening  speed,  had  reached  or  was  approaching  his  station,  where- 
upon the  train  started  ahead  with  the  motion  usual  on  the  release  of  the 
brakes  and  he  was  thrown  through  the  open  door  to  the  platform  and 
thence  to  the  ground,  could  not  be  said  as  matter  of  law  to  establish 
negligence  contributory  to  the  injuries  caused  by  the  company's  negli- 
gence in  leaving  wholly  unprotected  by  gate  or  warning,  the  platform 
liable  to  be  used  by  passengers  while  the  train  was  in  motion. 

Appeal  from  Superior  Court,  Fairfield  County. 

Action  by  Leroy  E.  Hoyt  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  From  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Action  to  recover  damages  for  injuries  caused  by  negligence, 
brought  to  the  Superior  Court  in  Fairfield  county.  Defendant 
suffered  default  and  moved  for  a  hearing  in  damages,  filing  the 
statutory  notice  of  his  intention  on  the  hearing  in  damages  to  offer 
evidence  to  disprove  the  paragraphs  containing  the  material  allega- 
tions of  the  complaint,  and  also  to  offer  evidence  to  prove  contribu- 
tory negligence.  Upon  the  hearing,  judgment  was  rendered  for 
substantial  damages.  The  court  made  a  finding  of  facts,  and  the 
defendant  appealed. 

William  B.  Boardman,  for  appellant. 

John  J.  Walsh  and  John  Keogh,  for  appellee. 

Hamersley,  J.  —  The  plaintiff,  about  eleven  o'clock  on  the  even- 
ing  of  June  27,  1903,  at  South  Norwalk,  boarded  a  train  of  the  de- 
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fendant  to  go  to  Bridgeport.  When  within  about  two-thirds  of  a 
mile  of  the  Bridgeport  station,  he  fell  from  the  train  and  was  badly 
injured.  He  was  carried  to  a  hospital  where  he  remained  for  some 
time.  Eleven  months  afterwards  he  brought  this  action,  alleging 
that  his  injuries  were  caused  by  the  negligence  of  the  defendant,  and 
without  contributory  negligence  on  his  part.  Upon  the  defendant's 
default,  the  plaintiff  was  entitled  to  a  judgment  for  the  amount  of 
such  damages  resulting  from  the  injury  as  he  could  lawfully  estab- 
lish. Since  section  742  of  the  general  statutes  of  1902,  relative  to 
defendant's  notice  upon  hearings  in  damages,  became  law,  the  only 
duty  and  burden  laid  upon  the  plaintiff  upon  the  hearing  in  damages 
is  to  prove  the  damage  actually  resulting  from  his  injuries.  Having 
proved  this  he  is  entitled  to  compensatory  damages,  unless  the  de- 
fendant, having  given  the  statutory  notice,  disproves  the  allegations 
essential  to  establish  the  negligence  alleged  in  the  complaint,  or 
proves  that  the  negligence  of  the  plaintiff  as  well  as  that  of  the 
defendant  contributed  to  the  injury,  and,  in  case  of  such  proof,  the 
plaintiff  is  entitled  to  nominal  damages.  In  such  hearings  there  are 
two  questions  of  fact  before  the  trier,  1 :  What  is  the  amount  of 
legal  damage  resulting  from  the  plaintiff's  injuries?  This  fact  the 
plaintiff  must  prove;  2:  Was  the  defendant  innocent  of  the  negli- 
gence alleged  in  the  complaint,  or  was  the  plaintiff  guilty  of  negli- 
gence contributing  to  the  injury  which  is  alleged  in  the  complaint? 
These  facts  the  defendant  must  prove,  and  in  the  absence  of  any 
proof,  or  of  sufficient  proof  to  legally  satisfy  the  court,  judgment  for 
substantial  damages  must  follow.  Hourigan  v .  Norwich,  77  Conn. 
358,  362,  367,  59  Atl.  Rep.  487 ;  Brennan  v.  Berlin  Iron  Bridge  Co., 
74  Conn.  382,  387,  50  Atl.  Rep.  1030;  Finken  v.  Elm  City  Brass  Co., 
73  Conn.  423,  427,  47  Atl.  Rep.  670;  Ockershausen  v.  New  York, 
N.  H.  &  H.  R.  Co..  71  Conn.  617,  621,  42  Atl.  Rep.  650. 

In  this  case  the  complaint  alleges  that,  1,  the  plaintiff  was  a  pas- 
senger riding  in  the  smoking  car  of  a  train  which  left  South  Nor- 
walk  at  11 .15  p.  m.,  which  train  stopped  near  the  Main  street  cross- 
ing in  Bridgeport,  and  the  plaintiff,  believing  the  train  had  reached 
the  Bridgeport  station  where  he  had  intended  to  alight,  rose  from 
his  seat  and  started  toward  the  rear  of  the  car,  and  when  within 
a  few  feet  of  the  rear  door  the  train  was  violently  started,  and  the 
plaintiff  thereby  was  thrown  from  the  door,  striking  the  outside 
platform,  from  which  he  fell  through  an  open  gateway,  which  ordi- 
narily incloses  the  platform  while  the  train  is  in  motion  and  at 
other  times  except  when  the  train  is  at  a  station,  and  fell  under  and 
was  run  over  by  the  wheels  of  one  of  the  cars  of  said  train ;  that,  2, 
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by  being  thus  thrown  from  the  car  the  plaintiff  sustained  the  in- 
juries described;  that,  3,  the  injuries  were  caused  by  the  negligence 
of  the  defendant  in  violently  starting  the  train  after  coming  to  a 
stop,  in  leaving  the  door  of  the  car  open  and  unprotected,  in  leaving 
the  gate  on  the  platform  open  and  the  platform  unprotected,  in 
the  failure  of  the  brakeman  to  inform  the  plaintiff  that  the  train 
had  not  reached  the  station,  in  his  failure  to  attempt  in  any  way  to 
prevent  the  plaintiff  leaving  the  car  at  a  place  known  to  the  brake- 
man  to  be  dangerous,  and  in  his  failure  to  protect  or  warn  the 
plaintiff  in  any  way;  that,  4,  there  was  no  contributory  negligence 
on  the  part  of  the  plaintiff.  The  defendant  gave  notice  that  it  would 
disprove  each  one  of  these  allegations.  The  trial  court  found  that 
the  defendant  had  failed  to  disprove  its  negligence  as  alleged.  No 
error  of  the  court  in  reaching  this  conclusion  is  assigned.  No  claim 
is  made  that  any  of  the  acts  of  negligence  alleged,  except  the  leav- 
ing open  of  the  car  door  and  the  violent  starting  of  the  train,  is  in- 
sufficient to  support  the  judgment. 

The  only  questions  presented  by  the  appeal  relate  to  contributory 
negligence.  The  trial  court  has  found  that  the  defendant  failed  to 
prove  that  negligence  of  the  plaintiff  contributed  to  the  injury  caused 
by  the  negligence  of  the  defendant.  The  only  subordinate  facts 
actually  found  by  the  court  affecting  the  plaintiff's  negligent  con- 
duct at  the  time  of  the  injury  alleged  are  these:  The  plaintiff  had 
spent  a  portion  of  the  afternoon  and  most  of  the  evening  in  saloons 
at  South  Norwalk ;  shortly  after  taking  his  seat  near  the  rear  of  the 
smoking  car,  he  fell  asleep  and  remained  asleep  until  the  train 
reached  the  curve  at  Main  street;  at  this  point  he  woke  up,  heard 
the  call  "  Bridgeport  next,"  and  started  toward  the  door  to  ascer- 
tain whether  the  train,  which  was  slackening  speed,  had  reached  or 
was  approaching  the  Bridgeport  station;  when  the  train  started 
ahead  with  the  motion  usually  incident  to  the  release  of  the  brakes 
and  the  plaintiff  was  thrown  through  the  door,  upon  the  platform 
and  thence  to  the  ground  and  was  injured  as  alleged ;  the  plaintiff 
before  starting  towards  the  door  or  while  going  toward  the  door 
made  no  effort  to  ascertain  whether  the  train  had  reached  or  was 
approaching  the  Bridgeport  station;  he  did  not  look  through  the 
window  beside  his  seat  to  ascertain  the  whereabouts  of  the  train. 
It  is  plain  that  these  facts  do  not  necessarily  and  as  matter  of  law 
establish  negligent  conduct  contributing  to  the  injuries  caused  by 
the  defendant's  negligence  in  leaving  wholly  unprotected  by  gate 
or  warning  the  platform  liable  to  be  used  by  passengers  while  the 
train  is  in  motion.     In  reaching  its  conclusion,  the  court  applied  to 
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the  facts  found,  certain  principles  of  law  claimed  by  the  defendant 
which  were  applicable  to  that  state  of  facts.  The  claims  of  law 
overruled  by  the  court  to  which  exception  is  taken  in  the  appeal 
amount  substantially  to  the  claim  that  the  facts  stated  do  necessarily 
and  as  matter  of  law  constitute  negligent  conduct  which  contributed 
to  the  injury  caused  by  the  defendant's  negligence  as  alleged.  This 
claim  seems  to  us  plainly  untenable.  Whether  under  some  cir- 
cumstances the  conduct  of  the  plaintiff  as  found  was  careless  or 
not,  it  had  no  necessary  relation  as  a  proximate  contributing  cause 
to  injuries  actually  caused  by  the  negligence  of  the  defendant  in 
leaving  the  platform  in  a  condition  unsafe  and  which  passengers  had 
no  reason  to  anticipate.  Upon  the  trial  the  defendant  offered  evi- 
dence tending  to  prove  different  theories  as  to  how  the  injuries 
might  have  been  in  fact  inflicted;  the  court  found  that  the  theory 
that  the  plaintiff  was  not  a  passenger  on  the  passenger  train,  but 
was  a  volunteer  or  trespasser  upon  another  train,  not  a  passenger 
train,  which  reached  Bridgeport  just  before  the  passenger  train, 
was  not  established  by  the  evidence ;  that  the  theory  that  the  plain- 
tiff was  in  fact  drunk,  and  received  his  injuries  by  reason  of  his 
drunken  condition,  was  not  established  by  the  evidence;  that  the 
theory  that  "  at  the  time  of  his  injury  the  plaintiff  was  voluntarily 
leaving  the  train  at  a  point  near  Eton,  Cole  &  Burnham's  factory 
in  an  attempt  to  get  a  short  cut  to  his  home  "  was  not  established 
by  the  evidence.  No  one  of  these  findings  is  challenged  as  erro- 
neous in  law  by  the  reasons  of  appeal  assigned,  except  the  last. 
It  is  claimed  at  least  inferentially  in  the  reasons  of  appeal,  that  the 
fact  that  at  the  time  of  his  injury  the  plaintiff  was  voluntarily  leav- 
ing the  train  in  an  attempt  to  get  a  short  cut  to  his  home  is  a 
necessary  legal  inference  from  subordinate  facts  found  by  the  court. 
We  think,  this  claim  is  untenable. 

The  facts  found  relative  to  the  location  of  the  tracks,  the  distance 
of  the  point  of  the  accident  from  the  station,  and  from  the  plaintiff's 
home,  etc.,  all  tend  to  make  the  inference  Claimed  by  the  defendant 
a  possible  one ;  but  to  establish  it  as  necessarily  the  only  legal  infer- 
ence it  must  appear  that  the  plaintiff  at  this  particular  time  did  in 
fact  voluntarily  leave  the  train  for  this  purpose.  The  circum- 
stances found  are  not  sufficiently  conclusive  to  render  a  different 
inference  drawn  by  the  trier  an  error  in  law.  No  one  who  testified 
saw  the  plaintiff  board  the  train  or  saw  him  on  the  train,  or  saw  him 
leave  the  train.  The  court  recites  in  the  finding  certain  evidence 
tending  to  show  admissions  by  the  plaintiff  tending  to  support  the 
defendant's   inference,  but  the  court  finds  that  all  the  evidence 
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offered  failed  to  establish  an  admission  by  the  plaintiff  that  he  was 
injured  in  consequence  of  an  attempt  to  alight  from  a  train  while  it 
was  in  motion.  The  only  direct  evidence  was  the  testimony  of  the 
plaintiff  himself,  and  this  was  in  direct  contradiction  of  the  defend- 
ant's inference.  It  is  true  that  it  appears  from  the  finding  that  the 
plaintiff  made  an  unfavorable  impression  as  to  his  credibility  such 
as  to  justify  a  reasonable  claim  that  no  fact  should  be  found  on  his 
uncorroborated  testimony.  It  is  also  true  that  in  rare  cases  a 
witness  may  testify  to  a  fact  in  such  a  manner  that  the  court  may  be 
justified  in  finding  a  fact  opposite  to  the  one  to  which  he  has  testi- 
fied. But  inferences  drawn  from  the  appearance  and  conduct  of  a 
witness  can  only  be  drawn  by  the  trier  and  are  from  their  very 
nature  impossible  of  review  by  this  court.  The  defendant's  main 
reliance  in  this  appeal  is  upon  its  motion  to  correct  the  appeal  by 
adding  the  material  fact  "  at  the  time  of  his  injury,  the  plaintiff 
was  voluntarily  leaving  the  train,"  etc.  This  correction  cannot  be 
made ;  the  fact  is  certainly  a  material  one,  but  does  not  appear  from 
the  record  to  have  been  an  admitted  or  undisputed  fact  in  the  case ; 
on  the  contrary,  it  plainly  appears  to  have  been  warmly  disputed 
and  that  the  defendant  in  submitting  his  request  for  a  finding  sub- 
mitted to  the  court  a  brief,  reviewing  the  evidence  claimed  to  sup- 
port this  fact,  and  asked  the  court  in  case  it  should  be  unable  to 
find  the  fact  to  find  certain  other  facts  material  to  a  different  view 
of  the  case. 

The  exclusion  of  the  question  asked  the  witness  Fowler,  for  the 
purpose  of  fixing  the  date  of  a  conversation  between  him  and  an- 
other witness  relevant  to  the  claim  that  the  plaintiff  was  not  upon 
the  passenger  train  but  was  a  volunteer  or  trespasser  upon  another 
train,  furnishes  no  ground  for  a  new  trial.  Its  admission  might 
have  been  proper  and  its  exclusion  even  if  it  could  be  regarded  as 
strictly  improper,  was  harmless. 

The  failure  of  the  defendant  to  convince  the  trial  court  evidently 
arose  mainly  from  the  difficulties  of  the  situation  it  accepted.  It 
undertook  to  establish  the  ultimate  fact  of  negligence  through  cir- 
cumstances relevant  but  not  in  themselves  conclusive  by  the  aid  of 
a  single  witness  whose  conduct  on  the  stand  impeached  his  testimony. 
By  the  default  the  defendant  surrendered  its  vantage  ground,  and 
relieved  the  plaintiff  of  the  difficulties  properly  belonging  to  him 
and  which  it  would  seem  should  have  rendered  his  success  im- 
possible. 

There  is  no  error  in  the  judgment  of  the  Superior  Court.  The 
other  judges  concurred. 
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MCCARTHY  V.  CONSOLIDATED  RAILWAY  CO. 

Supreme  Court  of  Errors,  Connecticut,  May,  ipo6. 


STREET  RAILROADS  —  RIGHTS  OF  OTHER  VEHICLES  AT  CROSS- 
INGS.—  The  rights  of  a  street  car  and  any  other  vehicle  at  highway 
crossings  are  equal,  and  the  right  of  each  must  be  exercised  with  due 
regard  to  that  attaching  to  the  other  and  so  as  not  to  interfere  with  it 
unreasonably. 

SAME.  —  The  driver  of  an  ordinary  vehicle  in  proceeding  at  a  highway 
crossing  to  go  over  a  street  railway  in  the  face  of  an  approaching  car 
is  justified  only  when  he  has  reasonable  ground  for  believing  that  he 
can  pass  in  safety  if  both  he  and  those  in  charge  of  the  car  act  with 
reasonable  regard  to  the  rights  of  each  other.  The  duty  to  slow  up  or 
stop  rests  equally  with  each. 

TRIAL  — FINDING  BY  TRIAL  COURT.  — In  an  action  for  damages  for 
the  death  of  a  driver  of  a  vehicle  in  a  collision  with  a  street  car,  a 
finding  of  the  court  that  each  party  was  in  fault,  and  that  the  fault  of 
the  driver  contributed  to  his  death,  was  a  conclusion  of  fact'  and  must 
stand  unless  inconsistent  with  other  facts  found. 

SAME.  —  A  finding  that  the  driver  saw  and  heard  the  car  before  he  stopped 
his  team  before  entering  on  the  track  was  properly  inferred  from  proof 
that  he  had  the  opportunity  to  see  and  hear  the  car. 

SAME  —  A  finding  that  the  driver  could  have  remained  where  he  stopped 
his  horse  from  six  to  ten  feet  from  the  track  on  the  approach  of  the 
car  was  properly  drawn  from  a  finding  that  on  approaching  the  track  he 
drove  his  horse  at  a  walk  and  that  gait  was  maintained  until  he  saw  and 
heard  the  car,  when  he  stopped  his  horse  from  six  to  ten  feet  from  the 
track. 

Appeal  from  Superior  Court,  New  Haven  County. 

Action  by  Frederick  M.  McCarthy,  administrator  of  Frank 
Smokas,  against  the  Consolidated  Railway  Company.  From  a 
judgment  granting  insufficient  relief,  plaintiff  appeals.     Affirmed. 

The  finding  showed  these  facts:  The  intestate  was  driving  an 
empty  farm  wagon  across  the  defendant's  track  on  Quinnipiac 
avenue,  in  a  thinly  settled  part  of  the  town  of  New  Haven,  near 
Montowese,  when  the  wagon  was  struck  by  an  electric  car,  and  his 
death  was  the  result.  The  accident  took  place  in  broad  daylight 
at  the  intersection  of  Smith  and  Quinnipiac  avenues.  The  car  was 
running  on  Quinnipiac  avenue  toward  Smith  avenue  on  a  slight 
downgrade,  at  the  rate  of  about  twenty  miles  an  hour,  when,  at  a 
distance  of  about  250  feet  from  it,  the  motorman  saw  the  head  of 
the  horse  which  was  drawing  the  wagon,  approaching  from  Smith 
avenue.     He  thereupon  sounded  his  gong  and  shut  off  the  electric 
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power,  but  made  no  other  effort  to  slacken  speed.  The  horse  was 
approaching  at  a  walk,  which  gait  was  maintained,  until  the  intes- 
tate; seeing  and  hearing  the  car,  pulled  up,  stopping  the  team  with 
the  horse's  head  from  six  to  ten  feet  from  the  nearest  rail.  There 
was  nothing  to  prevent  or  interfere  with  his  remaining  with  his 
team  in  that  place  till  the  car  had  passed  by.  The  motorman  saw 
him  stop,  supposed  that  he  would  remain  where  he  was,  and  there- 
fore allowed  his  car  to  proceed  without  applying  the  brake;  but, 
within  a  second  or  two  after  stopping,  the  intestate  struck  the  horse 
quickly  with  the  reins  and  urged  it  forward  upon  the  track.  The 
car  was  then  from  75  to  100  feet  away  and  in  full  view.  The 
motorman  immediately  applied  his  air  brake  "  at  emergency,"  but 
the  wheels  slid  on  the  rails.  He  then  threw  it  off  and  applied  the 
"  power  at  reverse,"  before  the  collision  occurred.  At  the  time  of 
the  collision  the  speed  of  the  car  had  thus  been  reduced  to  about 
twelve  miles  an  hour.  It  was  brought  to  a  stop  about  146  feet  from 
the  point  of  collision.  The  car  had  a  good  sand  box;  but  in  the 
few  seconds  that  elapsed  between  the  starting  forward  of  the  horse 
and  the  collision  the  motorman  had  no  reasonable  opportunity  to 
use  the  sand,  and  did  not  try  to  use  it. 

The  ultimate  conclusions  reached  by  the  court,  on  which  the 
judgment  was  founded,  were  these :  1.  The  speed  of  the  defendant's 
car  was  dangerous  under  the  circumstances  of  the  situation. 
Though  the  plaintiff's  intestate  saw  the  car,  and  stopped  his  horse 
before  he  started  to  cross  the  track,  the  motorman  was  negligent  in 
not  reducing  the  speed  of  his  car  at  once,  as  rapidly  as  possible. 
2.  When  the  motorman  saw  that  the  plaintiff's  intestate  intended  to 
cross  the  tracks,  he  appears  to  have  done  all  that  could  reasonably 
have  been  expected  of  him  in  the  few  seconds  in  which  he  had  to 
act.  3.  The  plaintiff's  intestate  was  guilty  of  contributory  negli- 
gence. 

Charles  S.  Hamilton  and  Denis  F.  Walsh,  for  appellant. 

Harry  G.  Day,  for  appellee. 

Baldwin,  J.  (after  stating  the  facts).  —  At  highway  crossings, 
a  street  car  has  no  paramount  right  as  against  any  other  vehicle 
approaching  on  the  cross  street.  The  right  attaching  to  each  is 
equal,  and  must  be  exercised  with  due  regard  to  that  attaching  to 
the  other,  and  so  as  not  to  interfere  with  or  abridge  it  unreasonably. 
It  is  not  necessarily  the  duty  of  the  driver  of  an  approaching  team 
to  wait  until  the  street  car  has  passed,  nor  is  it  necessarily  his  right 
to  push  on  and  cut  off  its  advance.  Each  party  must  act  reasonably 
under  all  the  attending  circumstances.     The  driver  of  an  ordinary 
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vehicle  can,  under  ordinary  circumstances,  be  justified  in  proceed- 
ing, at  a  highway  crossing,  to  go  over  a  street  railway  in  the  face 
of  an  approaching  car,  when,  and  only  when,  he  has  reasonable 
ground  for  believing  that  he  can  pass  in  safety  if  both  he  and  those 
in  charge  of  the  cars  act  with  reasonable  regard  to  the  rights  of  each 
other.  The  duty  to  slow  up  or  stop,  if  necessary  to  prevent  a  colli- 
sion, rests  equally  on  each  party. 

In  practical  effect  these  doctrines  give  any  railroad  car  approach- 
ing a  highway  crossing,  what  amounts  to  a  right  of  precedence. 
'  This  follows  from  the  rule  respecting  contributory  negligence.     No 
man  has  the  right  to  calculate  close  chances  as  to  his  ability  to  reach 
the  track  before  the  car,  and  throw  the  risk  of  injury  on  the  other 
party.      As  to  whether  the  chances  were  close,  however,  and  the 
railroad  company  were  not  the  one  really  in  fault,  or  whether  the 
party  injured  did  not  push  forward  under  circumstances  of  emer- 
gency which  left  him  no  time  for  calculation,  will  ordinarily  be  a 
question  for  the  jury,  or,  in  case  of  a  default,  for  the  court  in  assess- 
ing damages.     Lawler  v.  Hartford  Street  R'y  Co.,  72  Conn.  74,  82, 
43  Atl.  Rep.  545.     The  trial  court  has  found,  in  the  present  case, 
that  each  party  to  the  collision  was  in  fault,  and  that  the  fault  of 
the  intestate  contributed  to  the  injury.      These  conclusions  were 
conclusions  of  fact,  and  must  stand  unless  they  are  inconsistent  with 
other  primary  or  subordinate  facts  which  have  been  specially  set 
forth.      Rohloff  v.  Fair  Haven  &  W.  R.  Co.,  76  Conn.  689,  693, 
58  Atl.  Rep.  5. 

The  facts  of  that  nature  on  which  the  plaintiff  relies,  aside  from 
those  already  mentioned,  are  that  the  body  of  the  wagon  was  low, 
with  a  turning  space  of  only  about  eight  inches  between  it  and  the 
inner  rim  of  the  forward  wheel ;  that  Smith  avenue  sloped  slightly 
downwards,  at  its  intersection  with  Quinnipiac  avenue;  that  the 
view,  of  one  traveling  over  Smith  avenue,  toward  Quinnipiac,  of  the 
latter  was  almost  shut  off  by  obstructions  until  he  came  within 
fifty  feet  of  the  railway  tracks,  and  partially  obscured  until  he  came 
within  thirty  feet  of  them;  that  the  accident  occurred  on  a  clear, 
warm  day  in  October,  when  there  had  been  no  frost  for  forty-eight 
hours,  and  the  tracks  were  in  their  usual  condition ;  that  the  motor- 
man  had  never  run  a  car  on  this  piece  of  the  railway  before  that 
day;  that  he  testified  on  cross-examination  that  by  applying  the 
brake,  and  on  its  failure  reversing  the  power,  he  could  stop  such  a 
car  within  ten  feet,  if  the  rails  were  in  good  condition;  and  that 
the  conductor  was  not  called  as  a  witness  by  the  defendant,  nor 
any  excuse  shown  for  his  absence.  The  facts  thus  detailed  were 
proper  subjects  of  consideration  by  the  trial  judge.  They  were 
Vol.  XX  —  3 
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considered  by  him,  and  there  is  nothing  in  any  or  all  of  them  not 
fully  consistent  with  the  judgment  rendered. 

The  motorman  testified  for  the  defendant  that  he  could  not  bring 
the  car  to  a  stop  more  quickly  because  the  rails  were  slippery  on 
account  of  leaves  which  lay  upon  them  and  frost.  On  cross-exami- 
nation he  was  shown  a  copy  of  the  written  report  of  the  accident 
which  he  made  to  the  company  (and  which  it  had  been  stipulated 
might  be  used  in  place  of  the  original),  and  asked  if  it  contained 
any  statement  that  the  rails  were  slippery,  or  anything  as  to  leaves 
or  frost.  The  question  was  properly  excluded.  The  paper  occu-  * 
pied,  by  stipulation,  the  position  of  the  original  report,  and  was 
therefore  the  best  evidence  of  the  contents  of  that  document.  An 
application  was  filed  in  this  court  to  rectify  the  appeal,  by  making 
certain  changes  in  the  finding,  and  was  met  by  a  written  motion 
by  the  appellee  for  its  dismissal.  Such  a  motion  was  unnecessary 
and  improper.  All  the  objections  which  were  brought  forward  by 
it  were  apparent  on  the  face  of  the  application,  and  the  place  to  state 
and  urge  them  was  in  such  brief  as  might  be  filed  in  opposition  to 
granting  it. 

One  of  these  objections  is  that  an  application  to  rectify  an  appeal, 
under  Gen.  St.  1902,  §  800,  can  only  be  made  in  cases  where  no 
remedy  is  afforded  by  Gen.  St.  1902,  §§  795-797.  The  matters 
as  to  which  the  appellant  has  asked  us  to  rectify  the  appeal  he  has 
not  otherwise  presented  upon  exceptions,  and  we  have  therefore 
entertained  his  application.  Adams  z/.  Turner,  73  Conn.  47,  46 
Atl.  Rep.  247,  note ;  McCusker  v.  Spier,  72  Conn.  628,  630,  45  Atl. 
Rep.  ion;  State  v.  Hunter,  73  Conn.  435,  445,  47  Atl.  Rep.  665. 
A  deposition  taken  in  its  support  was  not  finished  until  the  day 
before  the  opening  of  the  term,  and  the  appellee  objected  to  its 
reception  on  the  ground  that  it  came  too  late.  An  application  of 
this  character,  with  all  its  incidents,  is  in  its  nature  so  summary  a 
proceeding  that  we  have  concluded  to  receive  and  consider  the 
deposition. 

The  appellant  asks  us  to  strike  out  of  the  finding  the  statement 
that  the  intestate  saw  and  heard  the  car  before  he  stopped  his  team, 
because  there  was  no  direct  evidence  of  it.  It  was,  however,  a 
fair  matter  of  inference  from  his  opportunity  to  see  and  hear  it. 
Another  statement  which  it  was  alleged  was  made  upon  no  evi- 
dence is  that  there  was  nothing  to  prevent  his  remaining  where  he 
stopped  it.  This  also  was  a  conclusion  which  could  properly  be 
drawn  from  the  attending  circumstances. 

Nothing  else  in  the  application  merits  discussion,  and  it  is  denied. 

There  is  no  error.     The  other  judges  concurred. 
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SOUTHERN  BELL  TELEPHONE  A  TELEGRAPH 

CO.  V.  HOWELL. 

Supreme  Court,  Georgia,  February,  1906.   . 


ELECTRICITY  — PERSONAL  INJURIES  FROM  SAGGING  WIRE  — 

PLEADING.  —  Where  a  declaration  alleged  that  a  telephone  company, 

in  stretching  wires  along  a  public  street  of  a  city,  permitted  one  of  them 

to  sag:  while  heavily  charged  with  electricity,  or  to  become  so  charged 

with   electricity  while  thus  sagging,  at  a  place  where  it  was  likely  to 

injure  pedestrians,  and  gave  no  warning  of  the  danger/arising  from  such 

charge,  in  consequence  of  which  a  person  walking  along  the  street  came 

in  contact  with  the  wire  and  was  seriously  injured  by  the  electric  charge, 

this  sufficiently  stated  a  case  of  negligence  on  the  part  of  the  defendant 

to  withstand  a  general  demurrer. 

MUNICIPAL  CORPORATIONS  — PEDESTRIAN  CROSSING  STREET 

WHERE  THERE  WAS  NO  CROSSWALK.  —  It  is  not  ngligence  as 

a  matter  of  law  for  a  pedestrian  to  cross  a  public  street  at  a  point  where 

there  is  no  crosswalk.     The  use  of  public  streets  between  crossings  is 

not  limited  solely  to  animals  and  vehicles.     Such  use  by  footmen  does 

not  necessarily  constitute  negligence,  if  due  caution  is  exercised. 

ELECTRICITY  —  PLEADING  —  DECLARATION.  —  Where  a  declaration 

alleged  that  a  pedestrian  was  going  along  a  street  and  started  to  cross  it, 

when  he  was  struck  in  the  face  by  a  wire  which  a  telephone  company 

had  negligently  allowed  to  sag  while  highly  charged  with  an  electric 

current,  or  to  become  so  charged  while  sagging,  without  giving  warning 

of  the  danger,  and  that  while  seeking  to  guard  his  face  from  the  wire, 

the  plaintiff's  hands  came  in  contact  with  it  and  was  injured  by  reason 

of  the  electric  current,  and  that  he  was  without  fault  or  negligence  in 

and  about  the  transaction,  and  was  in  the  exercise  of  due  caution  and 

diligence,  a  general  demurrer,  on  the  ground  that  the  plaintiff  was  not 

in  the  exercise  of  ordinary  care  and  prudence  for  his  own  protection, 

and  that  by  the  exercise  of  such  care  he  could  have  avoided  the  injury, 

was  properly  overruled. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County. 

Action  by  Mot  Howell,  by  his  next  friend,  against  the  Southern 
Bell  Telephone  &  Telegraph  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Mot  Howell,  by  his  next  friend,  brought  an  action  for  damages 
against  the  Southern  Bell  Telephone  &  Telegraph  Company,  alleg- 
ing, in  substance,  as  follows:  The  agents  and  employees  of  the 
defendant  were  engaged  in  stretching  wires  on  the  arms  at  the  top 
of  certain  poles  situated  on  a  public  street  of  the  city  of  Rome. 


i 


36  20  American  Negligence  Reports. 

There  was  a  windlass  under  the  charge  of  one  of  the  defendant's 
servants,  from  which  a  wire  was  run  to  the  cross-arm  of  a  pole. 
The  wire  sagged  from  the  pole  to  the  windlass.  The  plaintiff  was 
going  along  the  street  and  started  to  cross  it.  The  wire  struck  him 
in  the  face.  He  threw  up  his  hand  to  get  it  out  of  the  way,  and 
caught  hold  of  it  with  his  right  hand.  He  was  unable  to  turn 
loose,  and  was  seriously  burned  and  injured.  He  was  without  fault 
or  negligence  in  or  about  the  transaction,  and  was  in  the  exercise  of 
due  care  and  diligence.  The  defendant  was  negligent  in  allowing 
and  permitting  its  wire  to  sag,  when  heavily  charged  with  electricity 
as  it  was,  and  in  permitting  it  to  be  or  become  charged  with  elec- 
tricity while  it  was  thus  sagging  on  a  public  street,  where  it  was 
likely  to  injure  pedestrians,  and  in  not  notifying  plaintiff  that  to 
touch  the  wire  was  dangerous,  and  that  it  was  charged  with  elec- 
tricity. The  defendant  demurred  to  the  petition,  on  three  grounds : 
i.  That  it  set  forth  no  good  cause  of  action;  2:  That  it  showed  that 
the  plaintiff  was  not  in  the  exercise  of  ordinary  care  and  prudence 
for  his  own  protection ;  and,  3 :  That  in  the  exercise  of  ordinary  care 
and  prudence  the  plaintiff  could  have  avoided  the  injury.  The 
demurrer  was  overruled,  and  the  defendant  excepted. 

Hunt,  Chipley,  McKenny  &  Maddox,  for  plaintiff  in  error. 

Seaborn  &  Barry  and  Wright,  Lipscomb  &  Willingham,  for 
defendant  in  error. 

Lumpkin,  J.  (after  stating  the  facts). —  1.  There  was  no  special 
demurrer  for  want  of  sufficient  fullness  in  any  particular  allegation ; 
but  the  demurrer  filed  was  general  in  its  nature.  As  against  such 
a  demurrer  the  petition  stated  a  good  cause  of  action.  An  allega- 
tion that  a  telephone  company,  while  engaged  in  stretching  wires 
along  a  public  street  of  a  city,  permitted  one  of  them  to  sag  while 
charged  with  electricity,  or  to  become  heavily  charged  with  elec- 
tricity while  thus  sagging,  at  a  place  where  it  was  likely  to  injure 
pedestrians,  and  gave  no  warning  of  the  danger  arising  from  such 
charge,  sufficiently  stated  a  case  of  negligence  to  withstand  the 
demurrer.  See  Jones  v.  Finch,  128  Ala.  217,  29  So.  Rep.  182; 
Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203,  19  S.  E.  Rep.  344,  26 
L.  R.  A.  810,  41  Am.  St.  Rep.  786 ;  Ahern  v.  Oregon  Tel.  Co.,  24 
Oreg.  276,  33  Pac.  Rep.  403,  35  Pac.  Rep.  549,  22  L.  R.  A.  635 ; 
Devine  v.  Brooklyn  Heights  Co.,  1  App.  Div.  237,  37  N.  Y.  Supp. 
170;  Texarkana  Gas  &  Elec.  Co.  v.  Orr,  59  Ark.  215,  27  S.  W.  Rep. 
66,  43  Am.  St.  Rep.  30 ;  Burns  v.  Delaware  &  Atlantic  Tel.  Co.,  70 
N.  J.  Law,  745,  59  Atl.  Rep.  220,  592,  67  L.  R.  A.  936.  The 
decision  in  Read  v.  City  &  Suburban  R'y  Co.,  no  Ga.  165,  35  S.  E. 
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Rep.  170,  is  in  harmony  with  that  here  made.  There  the  plaintiffs, 
while  driving  along  a  street,  were  injured  by  a  wire  which  sagged 
from  the  poles  of  a  street  railway  company.  The  presiding  judge 
granted  a  nonsuit,  on  the  ground  that  they  could  have  avoided  the 
result  of  the  negligence  of  the  defendant,  by  the  exercise  of  ordi- 
nary care ;  but  this  judgment  was  reversed.  On  a  second  trial  there 
was  evidence  to  show  that  as  the  vehicle  was  approaching  the  sagging 
wire,  the  employees  of  the  company  gave  to  the  occupants  repeated 
warnings  of  the  danger  ahead,  which  were  either  unheard  or 
ignored,  and  that  these  warnings  were  such  as  necessarily  to  have 
attracted  the  attention  of  an  ordinarily  prudent  man.  The  jury 
found  for  the  defendant,  and  the  judgment  was  affirmed.  Read  v. 
City  &  Suburban  R'y  Co.,  115  Ga.  366,  41  S.  E.  Rep.  629. 

2,  3.  It  is  not  negligence,  as  a  matter  of  law,  for  a  pedestrian  to 
cross  a  public  street  at  a  point  where  there  is  no  cross-walk.  In 
doing  so  he  may  "  assume  a  greater  risk  from  passing  vehicles  and 
animals  using  the  main  thoroughfare  than  he  does  when  passing 
over  a  cross-walk  (Brunswick  Ry  Co.  v.  Gibson,  97  Ga.  489,  11 
Am.  Neg.  Cas.  351,  25  S.  E.  Rep.  484),  but  he  does  not  in  doing  so 
assume  any  greater  risk  from  obstructions  other  than  those  neces- 
sary for  the  use  of  some  public  utility,  such  as  water  plugs,  tele- 
graph and  telephone  poles,  and  the  like.  Even  a  telegraph  or  tele- 
phone wire,  placed  so  low  on  a  sidewalk  or  street  that  a  person 
using  the  street  might  come  in  contact  with  it,  would  be  an  ob- 
struction." City  Council  of  Augusta  v.  Tharpe,  113  Ga.  158,  38 
S.  E.  Rep.  389.  In  City  of  Denver  v.  Sherret,  88  Fed.  Rep.  235, 
236,  31  C.  C.  A.  499,  it  was  said:  "  The  use  of  the  public  streets 
between  crossings  is  not  limited  solely  to  animals  and  vehicles,  but 
may  be  used  by  footmen,  due  caution  being  exercised.  Elliott, 
Roads  &  S.  622 ;  Moebus  v.  Herrmann,  108  N.  Y.  349,  15  N.  E.  Rep. 
415,  2  Am.  St.  Rep.  440." 

This  case  differs  from  those  cited  on  behalf  of  the  plaintiff  in 
error.  Thus,  in  City  of  Columbus  v.  Griggs,  113  Ga.  597,  38  S.  E. 
Rep.  953,  84  Am.  St.  Rep.  257,  a  street  was  rendered  unsafe  by 
reason  of  certain  work  which  had  been  done  on  it.  Two  persons, 
with  full  knowledge  of  the  situation,  which  was  palpably  and  ob- 
viously dangerous,  undertook  at  night  to  drive  over  the  place  where 
the  street  had  been  worked.  They  not  only  knew  of  the  situation 
and  danger,  but  discussed  it  a  few  moments  before  the  catastrophe 
happened.  In  Barfield  v.  So.  R.  Co.,  118  Ga.  256,  45  S.  E.  Rep. 
282,  plaintiff's  own  evidence  showed  that  he  undertook  to  drive 
under  a  low  trestle  with  which  he  was  perfectly  familiar,  and  to 
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avoid  injury  J  by  crouching  in  his  wagon.  His  mules  became 
frightened  and  made  a  lunge,  which  threw  him  upward,  and  he  was 
hurt.  None  of  the  other  decisions  relied  on  by  the  plaintiff  in  error 
were  in  cases  similar  to  that  at  bar.  The  plaintiff  alleged  that  he 
was  without  fault  or  negligence  in  the  transaction,  and  was  in  the 
exercise  of  due  care  and  diligence ;  and  upon  general  demurrer  we 
cannot  declare  that  this  was  untrue.  There  are  no  facts  set  out  in 
the  declaration  which  disprove  the  statement.  Dempsey  v.  Rome, 
94  Ga.  420,  20  S.  E.  Rep.  335 ;  Central  R.  Co.  v.  Weathers,  120  Ga. 
475,  477,  47  S.  E.  Rep.  956 ;  Seaboard  Air-Line  Railroad  v.  Pierce, 
120  Ga.  230,  47  S.  E.  Rep.  581 ;  Hudgins  v.  Coca-Cola  Bottling  Co., 
122  Ga.  699,  50  S.  E.  Rep.  974. 
Judgment  affirmed.     All  the  justices  concur. 


ATHENS  MINING  CO.  V.  CARNDUFF. 

Supreme  Court,  Illinois,  April,  1906. 


MINES  — MASTER    AND    SERVANT  —  WILFUL    VIOLATION    OF 

STATUTE  REQUIRING  EXAMINATION  OF  MINE. The  con- 

scious  failure  to  observe  and  comply  with  the  Mine  and  Miners'  Act 
that  requires  a  mine  examiner  to  visit  mines  before  miners  are  per- 
mitted to  enter  them,  and  to  inspect  them,  is  a  wilful  violation  of  the 
Act,  though  no  evil  intent  induces  the  failure,  and  whether  such  failure 
was  the  proximate  cause  of  the  death  of  a  miner  from  an  explosion  of 
gas  in  a  mine  that  had  not  been  inspected,  was  properly  left  to  the  jury 
in  an  action  for  damages  for  his  death. 

SAME  — EXPLOSION  OF  GAS  CAUSING  DEATH  OF  MINER  — 
EVIDENCE.  —  Though  it  appeared  that  gas  in  a  mine  was  not  neces- 
sarily dangerous,  but  that  .it  became  dangerous  when  combined  with 
certain  proportions  of  air,  and  it  appeared  that  sufficient  time  had 
elapsed  between  the  time  of  the  accident  and  the  last  examination  of  the 
mine  for  the  gas  to  become  impregnated  with  air  and  rendered  explosive, 
there  was  evidence  tending  to  show  that  the  death  of  the  miner  was 
caused  by  the  explosion  of  the  gas,  and  not  by  the  explosion  of 
powder  (1). 

EVIDENCE  — ADMISSION  OF  MINE  EXAMINER.  — The  admission  in 
evidence  of  the  declaration  of  the  mine  examiner  made  three  or  four 
days  before  the  accident  that  he  knew  what  was  being  done  in  the  mine 
by  certain  miners  was  dangerous  to  the  lives  of  the  men  in  that  part 
of  the  mine,  was  not  harmful  to  the  defendant. 

1.  See  Notes  of  Recent  Cases  op  Injuries  to  Miners,  appended  to  the 
case  at  bar. 
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INSTRUCTION.  —  The  use  by  the  court  in  an  instruction  to  the  jury  of 
the  words  "  proximately  contributed  "  to  the  accident  instead  of  "  proxi- 
mately caused  "  the  accident,  as  provided  in  the  statute,  was  not  incorrect. 

Appeal  from  Appellate  Court,  Second  District. 
Action  by  Annie  Carnduff  against  the  Athens  Mining  Company. 
From  a  judgment  for  plaintiff,  affirmed  by  the  Appellate  Court, 
defendant  appeals.     Affirmed. 
Winslow  Evans  and  James  M.  Graham,  for  appellant. 
Oliver  R.  Barrett  and  John  A.  Bloomingston,  for  appellee. 
Boggs,  J.  —  This  was  an  action  on  the  case  brought  under  section 
18  of  chapter  93  (4  Starr  &  C.  Ann.  St.  Supp.  1902,  p.  857)  by 
the  appellee,  Annie  Carnduff,  against  the  appellant  company  for 
damages  resulting  to  her  from  the  death  of  her  husband,  who  was 
killed  by  an  explosion  in  the  coal  mine  of  appellant  at  Athens,  111. 

The  declaration  originally  consisted  of  four  counts,  but  the  action 
was  dismissed  as  to  the  first  and  fourth  counts  and  was  submitted 
to  a  jury  for  trial  on  a  plea  of  not  guilty  to  the  second  and  third 
counts.  Verdict  and  judgment  in  favor  of  the  appellee  for  $1,500 
resulted.  The  judgment  was  affirmed  by  the  Appellate  Court  for 
the  Second  District,  and  a  further  appeal  has  been  perfected  to 
this  court. 

The  second  count  of  the  declaration  charged  a  wilful  violation 
of  paragraph  "  a  "  of  section  18  of  chapter  93,  which  requires  the 
mine  examiner  to  visit  mines  before  the  miners  are  permitted  to 
enter,  to  inspect  the  places  where  the  miners  are  expected  to  pass 
or  work,  and  to  observe  whether  there  are  any  accumulations  of 
gas  or  other  unsafe  conditions,  etc.  The  third  count  charged  a 
wilful  violation  of  paragraph  "  b  "  of  section  18  of  said  statute, 
which  provides  that  when  it  is  discovered  that  accumulations  of  gas 
exist  in  a  working  place,  the  mine  examiner  shall  place  a  con- 
spicuous mark  thereat,  as  a  notice  to  all  men  to  keep  out,  and  im- 
mediately report  his  finding  to  the  mine  manager,  and  that  no  one 
shall  be  allowed  to  remain  in  any  part  of  the  mine  through  which 
gas  is  being  carried  into  a  ventilating  current,  or  to  enter  the  mine 
to  work  therein,  except  under  the  direction  of  the  mine  manager, 
until  all  conditions  shall  have  been  made  safe.  Paragraph  "  c  "  of 
section  18  of  the  statute  requires  a  daily  inspection  of  the  mine  to 
be  made  by  the  mine  examiner. 

There  was  a  main  entry  in  the  mine  from  the  bottom  of  the  hoist- 
ing shaft  extending  a  long  distance  eastward  into  the  mine,  and 
known  as  the  "  main  east  entry."  In  going  to  the  ninth  and  tenth 
south  entries,  where  the  accident  occurred,  the  men  descended  the 
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hoisting  shaft  and  went  some  1500  feet  along  the  main  east  entry 
to  the  ninth  south  entry.  The  miners  working  at  the  face  of  ninth 
south,  when  going  there,  proceeded  directly  down  ninth  south, 
while  those  who  worked  on  the  face  of  tenth  south,  left  ninth  south 
at  the  first  passageway  about  250  feet  south  of  main  east,  which 
led  a  short  distance  through  the  wall  between  ninth  and  tenth  south 
to  the  last-named  entry.  Off  from  ninth  south  to  the  west,  and 
about  200  feet  south  of  main  east  entry,  were  two  stub  entries 
known  as  "  first  west "  and  "  second  west,"  and  off  of  tenth  south, 
and  about  as  far  south  as  second  west,  were  two  stub  entries  known 
as  "  first  east "  and  "  second  east"  Air  was  forced  down  the  air 
shaft  and  through  the  mine  by  machinery.  The  air  current  was 
forced  from  the  air  shaft  down  main  east  to  ninth  south  where  it 
turned  down  ninth  south  for  some  distance,  entered  first  west,  and 
from  thence,  by  way  of  a  crossrentry,  entered  second  west,  through 
which  it  was  forced  back  into  ninth  south,  down  which  it  flowed 
150  or  200  feet  to  a  cross-cut,  through  which  it  was  forced  to  enter 
tenth  south,  from  whence  it  moved  north  along  tenth  south  through 
second  east  and  back  to  tenth  south  by  way  of  first  east,  then  by 
way  of  tenth  south  to  and  through  main  east  until  it  eptered  an 
entry  known  as  "  back  east,"  and  thence  through  other  parts  of  the 
mine  which  it  is  not  necessary  to  mention.  The  faces  pf  ninth  and 
tenth  entries  south  were  being  carried  on  further  to  the  south,  and 
had  been  mined  beyond  the  place  where  the  rules  or  plan  of  the  mine 
required  another  cross-cut.  The  work  on  this  cross-cut  had  been 
begun  at  the  same  time  from  ninth  south  and  from  tenth  south, 
and  had  proceeded  from  each  direction  until  there  was  at  the  time 
of  the  accident  tiut  a  few  feet  of  coal  to  be  mined  to  complete  the 
cross-cut.  Gas  had  been  discovered  towards  the  face  of  ninth  south 
entry  "beyond  the  air"  —  that  is,  beyond  the  last  open  cross-cut 
through  which  the  air  current  reached  tenth  south.  Just  south  of 
said  cross-cut  some  officer  of  the  mine  erected  two  iron  bars  from 
the  sides  of  the  entry  and  set  a  shovel  resting  bottom  up,  on  which 
he  wrote  with  chalk,  "  Gas  —  keep  out,"  and  the  miners  who  were 
working  on  the  face  of  ninth  south  and  on  the  cross-cut  from  the 
face  of  ninth  south  were  ordered  to  cease  work  there,  but  work  was 
continued  on  the  face  of  tenth  south  entry  and  on  the  cross-cut  that 
was  being  made  from  that  face  to  the  ninth  south  entry.  Carnduff, 
the  deceased  husband  of  the  appellee,  went  to  work  in  the  mine  on 
the  night  of  Sunday,  March  22,  1903.  Men  worked  in  the  mine 
that  day,  but  no  examination  of  the  mine  was  made,  the  last  exami- 
nation before  the  accident  having  been  made  on  Saturday,  March 
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21.  On  Monday  morning,  the  23d,  at  about  the  hour  of  10  o'clock 
a.  m.,  Imkey,  one  of  the  miners  working  on  the  face  of  tenth  south, 
where  powder  had  been  placed  in  the  borings,  tamped  down  and 
fuses  inserted,  "fired  a  shot,"  which  was  followed  by  a  terrific 
explosion.  Imkey  was  found  dead  in  the  ninth  south  entry  directly 
opposite  second  east  entry ;  another  miner  was  found  dead  in  ninth 
south  entry,  a  short  distance  further  north ;  in  the  second  west  entry 
another  man  was  found  dead;  in  ninth  south  entry  between  first 
west  and  main  east  entries  two  miners  were  found  dead,  one  of 
whom  was  Carnduff;  and  in  main  east,  a  considerable  distance  to 
the  west  from  ninth  south,  two  more  men  were  found,  one  dead 
and  the  other  seriously  burned.  All  of  the  bodies  were  found  along 
the  line  traveled  by  the  air  current.  At  the  close  of  all  the  evidence 
the  appellant  asked  the  court  to  peremptorily  instruct  the  jury  to 
return  a  verdict  of  not  guilty,  which  motion  was  refused,  and  the 
appellant  excepted. 

The  contention  of  the  appellant  that  the  explosion  was  caused 
by  excessive  and  "  windy  powder  shots "  has  been  finally  deter- 
mined adversely  to  appellant  by  the  verdict  of  the  jury  and  the 
opinion  of  the  Appellate  Court,  as  has  also  the  contention  that  the 
failure  of  the  examiner  to  make  a  "  formal  examination  "  of  the 
mine  on  Sunday  before  the  miners  went  into  their  work  at  night 
had  nothing  to  do  with  the  accident.  The  conscious  failure  to 
observe  and  comply  with  the  provisions  of  the  Mine  and  Miners 
Act,  even  though  no  evil  intent  induces  the  failure,  is  a  wilful  viola- 
tion, and  whether  the  wilful  failure  of  the  mine  operator  to  comply 
with  the  terms  of  the  Act  relative  to  inspection,  etc.,  is  the  proximate 
cause  of  a  personal  injury  is  a  question  of  fact  for  the  jury.  Odin 
Coal  Co.  v.  Denman,  185  111.  413,  57  N.  E.  Rep.  192,  76  Am.  St.  Rep. 
45;  Missouri  Malleable  Iron  Co.  v.  Dillon,  206  111.  145,  69  N.  E. 
Rep.  12;  Kellyville  Coal  Co.  v.  Strine,  217  111.  516,  75  N.  E.  Rep. 

375. 

It  is  urged  by  the  appellant  that  there  was  no  evidence  fairly 

tending  to  show  that  the  death  of  the  deceased  resulted  from  the 
explosion  of  gas.  It  is  practically  conceded  that  the  appellant  vio- 
lated the  statute,  as  alleged  in  the  second  and  third  counts  of  the 
declaration. 

The  appellant  company,  through  its  representative,  knew  of  the 
existence  of  gas  near  the  south  end  of  the  ninth  south  entry  on 
Saturday.  It  did  not  inspect  the  mine  on  Sunday  or  on  Monday 
morning,  and  permitted  men  to  go  into  the  uninspected  mine  to 
work  in  near  proximity  to  the  gas  accumulated  in  the  ninth  south 
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entry.  The  evidence  showed  that  gas  in  a  mine  is  not  in  itself 
necessarily  dangerous,  but  that  it  becomes  dangerous  when  com- 
bined with  certain  proportions  of  air.  If  the  gas  is  comparatively 
free  from  any  admixture  of  air  it  will  not  explode,  but  if  one  part 
of  gas  is  mixed  with  between  nine  and  ten  parts  of  air  it  becomes 
highly  explosive,  and  is  then  termed  by  the  miners  as  "  wicked  "  or 
"  vile  "  gas.  It  also  appears  that  when  the  mine  was  examined  on 
Saturday  prior  to  the  accident  the  gas  was  not  "  wicked  "  or  "  vile." 
Nevertheless  the  gas  was  there,  and  that  it  was  present  constituted 
some  evidence  tending  to  show  that  gas  caused  the  explosion. 
Furthermore,  the  evidence  tended  to  show  sufficient  time  had  elapsed 
between  the  time  of  the  accident  and  the  last  examination  of  the 
mine  for  the  gas  to  become  impregnated  with  air  and  rendered  ex- 
plosive. It  was  also  disclosed  by  the  evidence  that  the  force  of  a 
gas  explosion  is  expended  against  the  current  of  the  air  and  that 
the  force  of  a  powder  explosion  follows  the  air  current.  Great 
damages  and  disturbances  in  the  mine  were  caused  by  the  explosion 
against  the  course  of  the  current  of  the  air.  As  stated  hereinbefore, 
the  bodies  of  all  the  miners  who  were  killed  were  found  along  the 
line  of  and  directly  against  the  current  of  air  which  was  moving 
toward  the  situs  of  the  explosion,  and  the  evidence  tended  to  show 
that  only  a  gas  explosion  could  retain  its  force  against  the  air  to 
the  place  where  the  bodies  of  two  of  the  men,  one  dead  and  the 
other  severely  burned,  were  found.  There  was,  therefore,  evi- 
dence fairly  tending  to  show  the  appellee's  theory  that  the  death  of 
her  husband  was  caused  by  an  explosion  of  gas.  The  motion  to 
give  the  peremptory  instruction  was  properly  overruled. 

It  is  next  insisted  that  the  trial  court  admitted  improper  evidence. 
Certain  witnesses  were  allowed  to  testify  to  statements  made  to 
them  a  few  days  before  the  explosion  by  one  Cooper,  the  appellant's 
mine  examiner.  The  substance  of  the  statements  alleged  to  have 
been  made  by  the  examiner  were,  that  if  shots  fired  by  the  men  at 
work  in  the  tenth  south  entry  at  the  cross-entry  which  was  being 
cut  towards  ninth  south  entry  should  blow  through  into  the  gas  at 
the  face  of  the  ninth  south  entry  he  would  not  like  to  be  in  the  ninth 
south,  because  it  would  blow  "  them  to  hell."  Mikson,  a  witness, 
testified  to  the  conversation  with  Cooper,  which  was  had  on  an  idle 
day  and  while  they  were  outside  of  the  mine.  This  testimony  the 
court  afterwards  excluded,  and  directed  the  jury,  by  an  instruction, 
to  disregard  it,  and  the  error  in  admitting  it  was  thereby  rendered 
harmless,  as  we  think.  The  other  alleged  statements  of  the  mine 
examiner,  Cooper,  were  made  in  the  mine  and  were  testified  to  by  , 
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the  witnesses  Harris  and  Rhodes.  The  Appellate  Court,  in  its 
reference  to  the  admission  of  this  evidence,  said :  "  Cooper  was  act- 
ing for  the  company  and  held  an  important  position.  His  knowl- 
edge of  the  danger  of  the  situation  was  the  knowledge  of  the  com- 
pany. An  employee  was  steadily  at  work  in  tenth  south  entry 
cutting  a  cross-cut  towards  the  ninth,  and  driving  into  and  ex- 
ploding shots  in  the  thin  barrier  of  coal  between  the  place  where  he 
was  working  and  the  part  of  that  cross-cut  already  dug  out  on  the 
side  of  the  ninth  south.  He  was  liable  to  blow  a  shot  through  at 
any  time  into  the  end  of  the  ninth  south,  where  the  mine  examiner 
knew,  and  the  other  active  managers  of  the  mine  generally  knew, 
that  there  had  been  gas  for  over  a  week,  sufficiently  dangerous  to 
cause  defendant  to  take  the  men  out  of  the  work  in  the  ninth  south. 
While  it  was  not  necessary  to  show  defendant's  knowledge  of  the 
condition  resulting  from  the  wilful  violation  of  the  statute,  yet  we 
are  of  opinion  that  it  was  not  harmful  to  defendant  to  show  that 
three  or  four  days  before  the  accident  defendant's  fire  boss  and 
mine  examiner  knew  that  what  was  then  being  done  in  the  tenth 
south  was  dangerous  to  the  lives  of  the  men  in  that  part  of  the 
mine,  especially  in  view  of  the  very  low  damages  awarded  by  the 
jury." 

Next  it  is  contended  that  the  court  erred  in  giving  the  first  in- 
struction asked  on  behalf  of  the  appellee.  The  last  clause  of  the 
instruction  is  the  part  complained  of  and  is  as  follows :  "  And  if 
the  jury  further  find,  from  a  preponderance  of  the  evidence  in  the 
case,  that  the  wilful  failure  of  the  defendant,  as  alleged  in  the 
second  or  third  counts  of  plaintiff's  declaration,  proximately  con- 
tributed to  the  accident  and  injur}*  therein  complained  of,  then  the 
plaintiff  is  entitled  to  recover."  It  is  insisted  that  the  court,  by 
using  the  words  "  proximately  contributed  to  "  instead  of  "  proxi- 
mately caused  "  —  the  words  used  in  the  statute  —  committed  re- 
versible error.  Instructions  given  at  the  request  of  the  appellant 
company  informed  the  jury  that  if  Carnduff  was  killed  by  a  powder 
explosion  occurring  in  entry  tenth  south,  and  not  by  reason  of  a 
gas  explosion  in  entry  ninth  south,  the  appellee  could  not  recover. 
The  instructions  on  that  point  were  clear  and  concise.  If  the  gas 
exploded,  as  the  jury  necessarily  found  it  did,  and  caused  Carnduff 's 
death,  the  wilful  failure  of  the  appellant  to  comply  with  the  statute 
proximately  contributed  to  and  also  caused  the  death  of  the  husband 
of  appellee.  If  the  death  of  the  deceased  was  not  caused  by  a  gas 
explosion,  the  appellant's  instructions  required  a  verdict  for  appel- 
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lant.  As  applied  to  this  case  the  instruction  complained  of  was 
not  incorrect. 

We  think  the  case  was  fairly  presented  to  the  jury,  and  find  no 
error  in  this  record  of  such  gravity  as  to  warrant  the  reversal  of 
the  judgment.  The  motion  of  the  appellee  that  damages  be  as- 
sessed in  this  court  against  the  appellant  company  on  the  ground 
that  the  appeal  was  prosecuted  for  delay  only,  is  denied. 

The  judgment  of  the  Appellate  Court  must  be,  and  is,  affirmed. 

Judgment  affirmed. 


NOTE  OF  RECENT  CASES  OF  INJURIES  TO  MINERS. 

I.  Master's  Duty  to  Provide  a  Safe  Working  Place  and  Appli- 
ances, Competent  Servants  and  Proper  Instruction, 
Information  and  Warning. 

II.  Assumption  of  Risk,  Contributory  Negligence  and  Failure 
to  Obey  Orders,  as  Defenses. 

III.  Application  of  the  Doctrine  of  Fellow-Servant. 

IV.  Statutes    Requiring    Proper    Works,    Ways,    Means    and 

Inspection. 
V.  Questions  of  Pleadings. 
VI.  Charges,  Evidence  and  Damages. 
VII.  Miscellaneous. 

I.  Master's  Duty  to  Provide  a  Safe  Working  Place  and  Appliances, 
Competent  Servants  and  Proper  Instruction,  Information  and 
Warning. 

In  Tennessee  Coal,  Iron  &  R.  Co.  v.  Garrett,  (Ala.  1904)  37  So.  Rep.  355, 
a  judgment  for  the  plaintiff,  a  convict,  was  affirmed.  He  was  hurt  in  defend- 
ant's mine  by  a  rock  falling  from  its  roof.  There  was  no  evidence  that 
defendant  sought  to  find  out  the  condition  of  the  roof  after  a  blast  before 
putting  the  plaintiff  to  work  under  it.     140  Ala.  563. 

In  Mt.  Nebo  Anthracite  Coal  Co.  v.  Williamson,  (Ark.  1905)  84  S.  W. 
Rep.  779,  plaintiff  alleged  that  defendant's  inspector  "  O.  K/d"  the  wall, 
indicating  freedom  from  gas,  and  that  relying  on  this  he  started  to  enter 
his  room,  when  a  gas  explosion  occurred  and  he  was  injured.  Defendant 
pleaded  only  the  control  and  management  in  an  independent  contractor 
whose  employee  plaintiff  was.    A  judgment  for  the  plaintiff  was  affirmed. 

In  McRae  v.  Erickson,  (Cal.  1905)  82  Pac.  Rep.  209,  a  man  working  in  a 
tunnel,  while  loading  a  car  from  the  muck  heap,  was  injured  by  a  rock 
falling  on  him.  The  tunnel  was  completed,  except  for  timbering  at  the  end 
and  completing  the  excavation  to  the  regular  grade.  A  judgment  for  plain- 
tiff was  affirmed.    It  was  held  a  completed  excavation  under  the  rule  making 
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such  an  appliance  and  means  to  prosecute  the  work  which  the  master  should 
make  a  safe  place  to  work  in. 

In  Biro  v.  Utica  Gold  Mining  Co.,  (Cal.  1906)  84  Pac  Rep.  256,  plaintiff, 
a  miner,  was  injured  by  the  fall  of  a  portion  of  a  roof ;  the  allegations  of  the 
complaint  that  the  defendant  maintained  a  chamber  without  proper  supports, 
though  water  percolated  through  the  roof  and  softened,  loosened  and  disin- 
tegrated it,  and  defendant  failed  to  supply  props,  so  that  the  chamber  became 
unsafe,  of  which  the  defendant  had  knowledge,  did  not  show  that  defects  were 
patent  to  plaintiff;  the  jury  could  pass  on  whether  the  dangerous  condition 
was  due  to  the  changing  conditions  produced  by  the  operation  of  the  work- 
men or  was  the  result  of  the  water's  percolation ;  his  contributory  negligence, 
he  being  a  common  laborer  knowing  the  roof  to  be  unsafe  and  that  the 
water  percolated  through  it,  and  the  timbering  of  the  mine  being  in  charge 
of  the  underground  manager  was  for  the  jury.  A  judgment  for  the  plain- 
tiff was  approved. 

In  Bone  v.  Ophir  Silver  Mining  Co.,  (Cal.  1906)  86  Pac.  Rep.  685, 
where  a  miner  was  put  to  work  excavating  rock  and  soil  from  a  winze 
in  defendant's  mine,  in  which  there  were  unexploded  chips  of  blasting  powder 
known  to  it,  but  the  miner  was  not  told  of  them,  and  they  exploded  and 
injured  him,  the  verdict  for  the  plaintiff  was  approved.  The  servant  should 
be  told  of  the  extraordinary  dangers  or  risks,  or  latent  defects  known  to 
the  master  and  unknown  to  him. 

In  Poor  man  Silver  Mines  of  Colorado  v.  Devling,  (Colo.  1905)  18  Am. 
Neg.  Rep.  308,  81  Pac.  Rep.  252,  a  judgment  for  plaintiff  was  reversed  when 
the  injury  was  caused  by  the  explosion  of  a  "missed  hole"  while  plaintiff 
was  sinking  a  winze  in  defendant's  mine,  and  the  complaint  alleged  failure  to 
furnish  a  safe  working  place,  failure  through  a  vice-principal  to  use  rea- 
sonable care  to  discover  the  hole,  which  could  have  been  discovered,  and 
interference  with  plaintiffs  usual  course  of  work,  inspection  by  defendant, 
assurance  of  safety  and  command  to  proceed  with  the  work.  The  special 
defenses  were  contributory  negligence  and  assumption  of  risk.  Reversal 
was  had  because  the  doctrine  of  a  safe  place  does  not  apply  to  work 
inherently  dangerous,  the  foreman  was  a  fellow-servant,  and  his  having 
inspected  the  hole  and  commanded  plaintiff,  who  stood  by  and  saw  him,  to 
work  it,  did  not  relieve  him  from  an  examination  for  himself,  and  he  as- 
sumed the  risk.  The  case  of  Poorman  Silver  Mines  of  Colorado  v.  Bryant, 
81  Pac.  Rep.  256,  was  the  same  as  to  the  facts  and  law. 

In  Williams  v.  Sleepy  Hollow  Mining  Co.,  (Colo.  1906)  86  Pac.  Rep. 
337,  defendant's  mine  and  two  others  adjoined.  It  connected  directly  with 
one  and  was  apparently  separated  from  the  other  by  fifty  feet,  but  actually 
only  by  four  feet  of  veinous  rock,  owing  to  an  old  drift  which  connected 
with  the  other  mine.  Defendant  was  warned  that  one  of  the  mines  was 
filling  with  water;  its  agents  investigated,  saw  the  old  drifts,  did  not  look 
farther,  supposing  themselves  fifty  feet  from  the  water;  the  water  broke 
through  a  few  days  later  and  drowned  plaintiffs  intestate.  The  trial  court 
directed  a  verdict  for  the  defendant,  holding  that  proof  was  necessary  of 
danger  known  to  defendant,  not  known  to  decedent,  and  failure  of  warning. 
Reversed,  as  questions  were  for  the  jury,  in  view  of  the  situation  of  the 
parties  and  the  differences  in  their  opportunities  for  knowledge. 
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In  Henrietta  Coal  Co.  v.  Campbell,  (111.  1904)  211  111.  216,  71  N.  E. 
Rep.  863  (below  112  111.  App.  452),  the  complaint  charged  violations  of  duty 
against  defendant  in  failing  to  provide  a  safe  place  to  work  in  by  allowing 
"gob"  to  remain  about  the  track  and  a  safe  track  to  drive  on;  and  in 
permitting  a  large  piece  of  slate  to  remain  on  the  track  and  failing  to  provide 
a  reasonably  safe  mule.  There  had  been  a  cave-in  and  a  large  amount  of 
refuse  rock  was  left  in  the  roadway.  He  had  protested  against  driving 
the  mule,  but  was  peremptorily  ordered  to  do  so.  To  avoid  the  mule's  kicks 
he  had  to  jump  off  and  the  axle  caught  his  leg  against  the  rock  and  broke  it 
Judgments  for  the  plaintiff  were  affirmed. 

In  Odin  Coal  Co.  v.  Tadlock,  (111.  1905)  216  111.  624,  75  N.  E.  Rep.  332, 
plaintiff  moved  an  under  cutting  coal  machine  from  one  part  of  the  coal 
mine  to  another.  It  was  drawn  upon  a  truck  by  a  windlass  and  chain,  and 
the  truck  was  provided  with  two  ratchet  wheels,  with  dogs,  to  prevent  the 
chain  from  unwinding  and  allowing  the  machine  to  slip  off  the  truck.  The 
dogs  were  unfit  and  both  they  and  the  upper  ratchet  wheel  had  been  in 
disrepair  and  unfit  for  use  for  five  days  and  the  machine  boss  had  tried  to 
repair  them,  but  finally  failing  himself,  had  promised  to  have  repairs  made. 
The  repairs  were  simple.  Plaintiff  had  refused  to  use  the  contrivance  unless 
it  was  fixed,  and  when  called  to  haul  the  machine  it  was  dark  and  he  sup- 
posed the  repairs  had  been  made.  On  the  trip  the  machine  slipped  off  the 
truck  and  injured  the  plaintiff.  The  judgments  for  plaintiff  below  were 
affirmed. 

In  Chicago  W.  &  V.  Coal  Co.  v.  Moran,  (111.  1904)  210  111.  9,  71  N.  E. 
Rep.  38  (below  no  111.  APP-  664),  a  coal  miner  aged  sixteen  years,  was 
injured  by  the  fall  of  rock  from  the  ceiling  of  an  entryway  while  he  was 
sawing  a  prop  and  cap  deposited  there  for  his  use.  The  place  was  not 
primarily  a  working  place,  but  he  had  there  the  space  and  height  to  work 
in,  absent  from  his  regular  working  place.  Judgments  for  plaintiff  were 
affirmed,  his  negligence  being  for  the  jury.  Defendant  had  notice  of  the 
bad  condition  of  the  roof. 

In  Staunton  Coal  Co.  v.  Bub,  (111.  1905)  218  111.  125,  75  N.  E.  Rep.  770, 
plaintiff  was  a  eager  at  the  bottom  of  a  coal  mine  shaft  to  place  cars  and 
boxes  of  coal  on  the  cage  or  remove  them  therefrom,  which  cage  was 
raised  and  lowered  in  the  shaft  by  steam  power.  While  loading  a  box  of 
coal  on  the  cage  the  engineer  suddenly  caused  to  shift  the  cage  and  plaintiff 
thereby  was  thrown  against  the  side  of  the  shaft  and  dragged  upwards 
against  it  for  150  feet,  and  thereby  his  arm,  collar  and  jaw  bone  were 
broken  and  his  ear  torn.  A  judgment  for  plaintiff  was  affirmed.  Evidence 
of  the  engineer's  former  act  in  starting  the  machinery  without  signal  was 
proper. 

In  Joseph  Taylor  Coal  Co.  v.  Dawes,  (111.  1906)  220  111.  145,  77  N. 
E.  Rep.  131,  a  coal  miner  alleged  injuries  due  to  an  excessive  rate  of 
speed  in  leaving  the  cage  upon  which  he  was  descending.  A  judgment  for 
the  plaintiff  was  affirmed.  Evidence  that  the  engineer  had  repeatedly  lowered 
the  cage  at  a  prohibited  rate  of  speed  was  submitted  to  show  defendant's 
knowledge  of  the  unlawful  speed. 
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In  Lanza  v.  Lb  Grand  Quarry  Co.,  (Iowa,  1904)  124  Iowa,  659,  (former 
appeal,  115  Iowa,  299,  88  N.  W.  Rep.  805),  plaintiff,  unable  to  read 
and  speak  English,  had  worked  some  time  in  defendant's  quarry,  but  was 
not  informed  as  to  the  dangerous  explosives  therein.  He  had  blasted  by 
exploding  charges  in  holes  by  himself,  but  not  otherwise.  The  foreman 
ordered  him  to  go  to  the  top  of  the  ledge  and  blast  the  rock.  There  was 
an  unexploded  hole,  with  no  indication  that  it  had  been  charged,  there,  into 
which  he  put  his  tamping  bar  to  find  its  depth,  and  explosion  resulted,  and 
he  was  injured.    A  directed  verdict  for  defendant  was  set  aside. 

In  COFFEYVTLLE  VlTRIFIED  BRICK  AND  TlLE  Co.  V.   SHANKS,    (Kan.    I904)    76 

Pac  Rep.  856,  defendant's  shale  pit  was  about  200  feet  long  by  about  100 
feet  wide  and  about  thirty  feet  deep,  with  steep  walls.  Drillers  on  the  top 
blew  out  chunks  of  shale  and  pushed  them  to  the  bottom.  A  pit  boss  cus- 
tomarily gave  warning  of  the  falling  shale.  One  day  a  mass  of  1,500  pounds 
was  pushed  down  without  the  pit  boss's  warning  and  crushed  plaintiff. 
Grade  of  employment  is  not  the  decisive  test  where  the  violated  duty  is  one 
the  master  himself  owes.    A  judgment  for  the  plaintiff  was  affirmed. 

In  Kopf  v.  Monroe  Stone  Co.,  (Mich.  1905)  104  N.  W.  Rep.  313  (former 
appeal,  95  N.  W.  Rep.  72),  where  there  was  evidence  that  the  shooter  had 
authority  to  direct  plaintiff  to  load  holes,  and  of  a  custom  on  the  part  of 
drillers  to  load  holes,  sufficient  to  charge  defendant  with  notice  thereof,  or 
to  make  it  bound  to  warn  plaintiff  of  the  latent  danger  incident  to  the  use 
of  dynamite  in  loading  holes,  and  that  plaintiff,  a  common  laborer,  was 
injured  by  trying  to  put  a  stick  of  dynamite  into  too  small  a  hole,  and  in 
pressing  it  in  it  exploded  and  injured  him,  the  issue  of  negligence  was  for 
the  jury,  and  a  judgment  for  the  plaintiff  was  affirmed.    140  Mich.  649. 

In  Hebert  v.  Interstate  Iron  Co.,  (Minn.  1905)  102  N.  W.  Rep.  451,  a 
verdict  for  plaintiff  was  sustained.  The  shaft  of  defendant's  iron  mine  and 
the  power  house  are  opposite  each  other  and  195  feet  apart.  Southerly  250 
feet  from  the  shaft  is  the  drying  house.  Two  railway  side  tracks  ran  between 
the  shaft  and  the  power  house  laid  upon  an  embankment  five  feet  above  the 
surface  of  the  ground;  its  nearest  rail  to  the  shaft  was  four  feet,  and  from 
the  centre  of  the  shaft  to  the  centre  of  the  track  furtherest  away  was 
twenty-seven  feet.  A  ditch  ran  from  the  power  house  to  the  shaft  for 
water  and  steam  pipes  through  the  railway  embankment;  it  was  seven  feet 
deep  and  from  four  to  five  feet  wide,  and  from  the  embankment  to  the 
power  house  it  was  two  feet  wide  and  deep.  Plaintiff  was  in  charge  of  the 
drying  house,  where  the  miners'  clothing  was  dried  and  cleaned.  He  had 
been  for  five  days.  The  iron  mine  was  one  and  one-fourth  miles  north-east 
of  the  city  of  Virginia.  Twenty-seven  days  after  he  entered  defendant's 
service  he  left  the  dry  house  to  walk  to  his  boarding  house  in  Virginia.  He 
walked  to  the  railway  track  to  the  ditch,  which  was  not  then  covered,  and 
fell  into  it  and  broke  his  leg.  There  were  no  lights  or  barriers.  He  swore 
he  did  not  know  of  its  existence  through  the  embankment.  That  route  was 
not  his  usual  one.  He  did  see  piles  of  dirt  from  a  ditch  at  the  power  house. 
No  dirt  was  left  on  the  railway  embankment.  It  was  a  cold  morning,  and 
he  pulled  down  his  cap  and  did  not  look  up  until  he  fell  in.  A  judgment  for 
plaintiff  was  affirmed.    94  Minn.  257. 
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In  Nord  v.  Boston  &  M.  Con  sol.  Copper  &  Silver  Min.  Co.,  (Mont  1904) 
30  Mont.  48,  75  Pac.  Rep.  681,  a  nonsuit  was  reversed  where  plaintiff  fell  into 
an  ore  bin  while  uncoupling  cars  on  a  track  running  over  several  bins,  some 
of  which  were  full  and  some  empty.  He  testified  that  he  did  not  know  that 
the  bin  in  question  was  empty.  Ordered  to  uncouple  a  car  he  placed  his 
left  foot  on  the  board  walk  between  the  cars,  his  right  foot  on  the  timber 
rail,  or  on  the  rail  of  the  track,  and  reached  over  to  uncouple  the  car 
and  fell  in  the  bin,  breaking  his  back.  Reversal  was  had  on  the  ground  that 
there  were  some  facts  for  the  jury. 

In  Turrentine  v.  Wellington,  (N.  C.  1904)  136  N.  C.  308,  48  S.  E.  Rep. 
739,  while  working  on  a  railway  excavation  plaintiff  had  his  leg  broken 
by  a  rock  falling  some  ten  feet  from  a  bench  or  shelf  up  the  mountain  side, 
which  had  been  loosened  by  a  crowbar  after  the  explosion  of  dynamite  by 
defendant's  employees.  Plaintiff  insisted  he  was  entitled  to  warning  of  the 
falling  rock,  as  was  usual.  Defendant  pleaded  knowledge  of  the  dangers 
incident  to  the  risk  and  assumption  of  risk  by  plaintiff.  Defendant  gave 
some  evidence  of  warning  shouts  and  plaintiff's  disobedience  of  orders.  A 
judgment  for  the  plaintiff  was  affirmed. 

In  Pence  v.  California  Mining  Co.,  (Utah,  1904)  27  Utah,  378,  75  Pac.  Rep. 
934,  a  judgment  for  the  plaintiff  was  affirmed  where  an  inexperienced  and 
uninstructed  miner  was  assigned  to  drilling  and  blasting  alone  in  a  tunnel 
and  through  using  a  fuse  pointed  out  to  him  by  his  foreman,  which  had 
been  cut  and  capped  and  was  too  short,  the  blast  went  off  and  he  was 
injured  before  he  went  out  of  danger.  Testimony  tending  to  show  a  custom 
of  having  an  inexperienced  miner  work  with  one  experienced  was  properly 
admitted  as  bearing  on  defendant's  case  without  showing  it  had  been  long 
enough  in  existence  to  be  a  common-law  custom. 

In  Hone  v.  Mammoth  Mining  Co.,  (Utah,  1904)  27  Utah,  168,  75  Pac. 
Rep.  381,  the  cause  of  action  was  based  upon  defendant's  failure  to  supply 
a  safe  working  place  for  an  inexperienced  miner  and  proper  instructions. 
A  cave  in  a  stope  injured  him.  Caves  in  a  stope  generally  come  piece-meal; 
here  the  entire  stope  fell  in.  Experienced  miners  did  not  expect  the  cave. 
His  negligence  was  for  the  jury  and  its  verdict  in  his  favor  was  sustained. 

In  McKane  v.  Marr  &  Gordon,  (Vt.  1906)  63  Atl.  Rep.  944,  where  a 
quarryman  was  ordered  to  clean  out  a  powder  hole  and  was  injured  by  an 
explosion  of  the  powder,  his  employers  were  held  liable,  as  he  acted  under 
orders;  it  was  no  part  of  his  duty;  his  foreman  who  directed  had  or  could 
have  had  superior  knowledge,  the  powderman  who  loaded  the  hole  was 
negligent  and  the  evidence  did  not  show  contributory  negligence  or  assump- 
tion of  risk,  and  a  judgment  for  the  plaintiff  was  affirmed.  On  a  previous 
appeal  (58  Atl.  Rep.  721),  there  was  a  reversal  of  a  verdict  for  the  plaintiff 
because  the  court  charged  the  jury  that  the  defendant  was  entitled  to  recover 
if  the  foreman  told  him  the  powder  had  exploded  and  that  he  relied  upon 
that  statement,  and  as  a  careful  and  prudent  man  had  no  reason  to  believe 
otherwise,  as  the  question  of  assumption  of  risk  was  for.  the  jury  without 
regard  to  what  the  foreman  said,  there  being  evidence  that  plaintiff  was  an 
experienced  quarryman. 
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In  Pocahontas  Collieries  Co.  v.  Rukas,  Adm.,  (Va.  1905)  51  S.  E.  Rep. 
449,  plaintiff's  intestate,  an  alien,  was  a  collier,  and  while  at  work  in  defend- 
ant's mine  was  overcome  by  smoke  and  gases  generated  from  fire  in  its 
adjoining  mine,  and  conveyed  into  the  mine  in  which  he  was  employed 
through  connecting  galleries.  A  judgment  for  plaintiff  was  affirmed.  There 
is  a  right  of  action  in  Virginia  for  the  wrongful  death  of  a  resident  alien 
for  the  benefit  of  his  resident  alien  widow  and  children  residing  in  another 
State.  No  warning  had  been  given  that  connecting  mines  were  on  fire,  and 
of  such  fires  he  had  no  knowledge.     104  Va.  278. 

In  Persinger's  Admx.  v.  Alleghany  Ore  &  Iron  Co.,  (Va.  1904)  102  Va. 
350,  46  S.  £.  Rep.  325,  a  judgment  for  defendant  on  demurrer  was  affirmed. 
Decedent  oiled  the  washing  ore  machinery.  Extending  through  the  box 
holding  it  were  two  parallel  logs  running  east  and  west  and  a  foot  in  diame- 
ter and  thirty  inches  apart,  and  attached  to  them  were  spiral  paddles  or 
flanges  about  eight  inches  long.  To  the  west  end  of  each  was  an  iron 
gudgeon  which  rested  on  the  end  of  a  box,  upon  which  gudgeons  were  fixed 
gear  wheels  which  were  driven  by  means  of  a  main  shaft  by  a  steam  engine 
located  on  the  south  side  of  the  box.  There  unnecessarily  projected  into  the 
box  the  end  of  an  engine  shaft,  on  the  end  of  which  was  a  small  "j agger" 
or  point  of  iron  one-eighth  of  an  inch  by  three-sixteenths  in  size.  Decedent 
had  been  repairing  machinery  in  the  box  when  his  clothing  caught  on  the 
*j agger,"  and  the  shaft  being  in  motion  he  was  killed.  The  point  where 
the  repairs  were  being  made  was  thirty-two  inches  from  the  end  of  the 
shaft,  and  the  space  between  that  end  and  the  side  of  the  box,  which  space 
he  had  to  pass  through  on  leaving  the  box,  was  three  and  one-half  feet.  The 
accident  was  held  not  to  the  probable  consequence  of  the  conditions. 

In  Virginia  Iron,  Coke  and  Coal  Co.  v.  Tomunson,  (Va.  1905)  51  S.  E. 
RtP-  362,  a  judgment  for  plaintiff  was  reversed  where  a  boy  eleven  and  one- 
half  years  old  was  found  crushed  to  death  between  the  cog  wheels  (one 
of  which  is  thirty-four  inches  in  diameter)  of  the  sand  washer.  There  was  no 
direct  evidence  as  to  the  manner  in  which  he  came  in  contact  with  the  cog 
wheels  and  lost  his  life.  The  buddle  is  a  machine  that  separates  the  iron 
ore  from  the  dirt  with  it.  It  is  located  on  a  hillside  and  has  three  levels 
or  stones.  The  ore  is  brought  on  small  cars  to  the  upper  one  and  dumped 
into  washers  consisting  of  logs  with  paddles  attached  in  closed  boxes, 
into  which  water  flows.  The  logs  revolve  by  gearing  of  pinions,  cog  wheels 
and  belts  driven  by  a  steam  engine.  The  paddles  upon  the  revolving  logs  keep 
the  ore  pushed  toward  one  end  of  the  water,  and  the  mud  and  water  pass 
out  at  the  other  end.  The  washers  are  covered  over  and  so  make  the  second 
level.  From  the  washers  the  ore  passes  into  a  screen  through  which  water 
also  passes,  and  from  the  screen  the  ore  is  carried  through  a  chute  into 
cars  underneath  the  first  or  ground  level.  Steps  lead  up  from  one  level  to 
another.  The  boy  was  employed  to  pick  out  the  foreign  substances  from  the 
iron  ore  as  it  passed  through  the  chute  at  the  bottom  level.  The  gearing 
of  the  sand  washer  was  near  him,  but  not  dangerously  near.  He  had  been 
at  work  about  six  weeks.    104  Va.  249. 

In  Bunker  Hill  &  Sullivan  Mining  &  Concentrating  Co.  v.  Jones, 
(C.  C.  A.,  9th  Circuit,  1904)  130  Fed.  Rep.  813  (for  opinion  below,  on  motion 
for  new  trial,  see  124  Fed.  Rep.  675),  plaintiff  who  had  worked  as  miner 
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and  machine  man  for  defendant  while  working  as  machine  man  in  the  west 
end  of  the  Bodero  stope  of  defendant's  mine  and  on  the  floor  thereof  next 
to  the  top  floor  was  injured  by  the  fall  of  earth  and  rocks  from  the  improp- 
erly supported  roof.  Defendant  claimed  the  place  of  work  was  secure 
and  the  mine  boss  was  plaintiffs  fellow-servant,  that  plaintiff  had  been 
directed  to  put  his  drill  against  the  upper  end  of  the  stope  on  solid  rock 
so  as  to  make  a  hole  that  would  be  of  service  in  extending  the  stope;  that 
lower  down  in  the  fence  there  was  some  rock  that  had  been  loosened  by 
previous  work  which  was  intended  to  be  barred  down  and  not  drilled;  that 
the  plaintiff  disobeyed  orders,  set  his  drill  rod  against  such  loosened  rock 
though  admonished  by  other  miners  not  to  do  so  and  drilled  into  the  same, 
loosening  the  rock  and  dislodging  it  and  causing  it  to  fall  upon  him;  that 
no  rock  fell  from  the  roof  of  the  stope.  A  judgment  for  plaintiff  was 
affirmed.  The  master  cannot  absolve  himself  from  the  duty  of  providing*  a 
safe  place  by  delegating  that  duty. 

In  Mountain  Copper  Co.  v.  Van  Burkn,  (C.  C.  A.,  9th  Circuit,  1904)  133 
Fed.  Rep.  1,  a  bridge  carpenter  with  no  experience  as  a  miner,  was  killed 
in  a  copper  mine  where  he  worked  as  a  mucker,  whose  duty  is  to  shovel 
the  mined  ore  into  cars  and  move  it  out  to  the  surface  of  the  mine.  He 
did  not  want  to  work  as  a  mucker,  but  was  told  he  must  or  quit  work.  The 
mine  is  a  large  lenticular  mass  of  ore  and  is  mined  by  dynamiting  or  tun- 
neling into  the  ore  body  from  the  mountain  side  and  stripping  out  the  ore 
in  large  chambers  or  sections.  The  method  of  mining  was  peculiar.  Plain- 
tiff's intestate  was  killed  by  a  great  cave-in.  The  judgment  below  was 
affirmed,  there  being  evidence  for  the  jury  that  the  timbering  did  not  reach 
the  roof  and  that  rocks  were  continually  falling. 

II.  Assumption  of  Risk,  Contributory  Negligence  and  Failure  to  Obey 
Orders  as  Defenses. 

In  Northern  Alabama  Coal,  Iron  &  R.  Co.  v.  Beach  man,  (Ala.  1904) 
37  So.  Rep.  227,  plaintiff,  a  boy  T>f  seventeen,  worked  for  defendant  as  a 
"  ratchet  puller,"  a  borer  or  driller  of  holes  for  the, reception  of  charges  to  be 
exploded  in  the  process  of  mining  ore,  and  he  was  changed  to  the  more 
dangerous  service  of  charging  such  holes  with  dynamite  and  exploding  same. 
He  was  hurt  by  a  premature  explosion  while  tamping  a  charge  into  a  hole. 
If  put  to  work  at  all  by  defendant,  he  was  not  specially  instructed.  But  he 
knew  of  the  perils  of  the  work  as  he  had  been  a  miner  for  four  years  and 
he  had  been  at  least  fifty  times,  and  from  periods  varying  from  a  day  to  a 
week,  put  to  and  performed  this  work  of  preparing  the  dynamite  cart- 
ridges, placing  and  tamping  them  into  the  holes  and  exploding  them.  He 
knew  how  the  cap  should  be  placed  on  the  cartridges,  how  the  cartridges 
should  be  shoved  in  and  exploded  and  its  great  explosive  power.  A  judgment 
for  the  plaintiff  was  reversed.    140  Ala.  422. 

Tn  Richards  v.  Sloss- Sheffield  Steel  &  Iron  Co.,  (Ala.  1906)  41  So.  Rep. 
288,  plaintiff,  aged  nineteen,  had  worked  near  the  place  of  accident  for  thirty 
days,  but  on  the  work  of  tramming  cars  only  about  four  and  one-half  hours 
before  the  accident.  He  drove  a  mule  hitched  to  an  ore  car  to  the  top  of 
the  grade  and  there  detached  the  mule  and  the  car  was  run  into  a  side-track. 
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The  mule  balked  and  plaintiff  got  off  and  drove  the  mule,  but  near  the  top 
jumped  on  to  loosen  the  singletree  to  release  the  mule,  and  in  so  doing  he 
slipped  from  the  bumper  and  went  to  the  ground,  where  his  foot  became 
fastened  between  the  ground  rail  and  the  outer  rail  of  the  truck  and  the 
car  ran  over  it.  Judgment  for  defendant  affirmed.  There  was  no  obligation 
to  tell  the  plaintiff  how  to  board  the  car  to  avoid  slipping. 

In  Thompson  v.  California  Coast  Co.,  (Cal.  1905)  82  Pac.  Rep.  367, 
where  plaintiff,  who  had  been  employed  in  defendant's  rock  quarry  for 
twenty-seven  days,  was  injured  by  the  sliding  of  a  rock  which  had  been  ten 
feet  above  where  he  was  chaining  a  rock,  conditions  surrounding  the  work 
were  constantly  changing  and  the  principals  had  no  better  means  than  the 
plaintiff  of  ascertaining  the  conditions,  or  that  the  rock  would  fall  and  plain- 
tiff, though  he  had  apparently  scanned  the  ledge,  could  see  no  danger,  a 
rerdict  for  defendant  was  sustained  on  the  grounds  of  assumption  of  risk 
and  that  the  fact  that  no  one  before  had  been  hurt  in  the  same  manner  was 
not  prima  facie  evidence  of  negligence  against  the  master. 

In  Gribben  v.  Yellow  Aster  Mining  and  Milling  Co.,  (Cal.  1904)  142 
CaL  248,  75  Pac.  Rep.  839,  where  plaintiff  suffered  personal  injuries  due 
to  the  breaking  of  a  rope  by  which  he  was  being  lowered  with  his  foot  in  a 
loop  to  the  bottom  of  a  mine  shaft  to  remove  dirt  from  drifts  running  out 
from  the  shafts,  it  appeared  that  ladders  were  furnished  and  were  near, 
that  the  work  had  been  done  by  the  plaintiff  and  his  fellow-servants  by  load- 
ing the  bucket  in  the  drift  and  having  it  hauled  by  the  rope  and  windlass, 
instead  of  putting  it  on  a  wheelbarrow  and  wheeling  it  out  of  the  drift  to 
the  shaft.  Such  use  wore  the  rope.  A  judgment  for  the  plaintiff  was 
reversed. 

In  Dickson  v.  Newhouse,  (Colo.  1905)  82  Pac.  Rep.  537,  plaintiff,  an 
experienced  miner,  was  told  that  two  missed  shots  had  been  left  in  the 
breast  of  the  tunnel  by  the  prior  shift  because  of  debris  and  dirty  water 
covering  the  floor,  which  had  been  retained  in  the  mine  because  of  a  failure 
to  provide  a  platform  on  the  floor  on  which  to  place  the  debris.  He  had 
not  found  one  of  the  shots,  and  proceeding  to  drill  he  struck  the  shot  and 
the  consequent  explosion  injured  him.  A  judgment  for  defendant  was  ap- 
proved, as  he  assumed  the  risk  of  a  failure  to  provide  a  platform  to  permit 
the  water  to  escape. 

In  El  Paso  Gold  Mining  Co.  v.  Ewing,  (Colo.  1906)  86  Pac.  Rep.  119, 
plaintiff,  passing  from  the  level  where  he  was  working  to  the  shaft,  was 
injured  by  an  explosion  set  off  by  another  miner.  The  rules  required  all 
employees  who  were  not  ordered  to  fire  shots  to  leave  their  work  at  ten 
minutes  before  twelve,  and  to  get  to  the  shaft  at  twelve,  so  as  to  be  out  of 
the  way  of  blasting,  which  always  took  place  at  noon.  Plaintiff  admitted 
he  was  late  leaving  on  the  day  of  the  accident  and  a  judgment  for  him  was 
reversed  because  he  was  guilty  of  negligence  as  a  matter  of  law. 

In  Consolidated  Coal  Co.  of  St.  Louis  v.  Shepherd,  (111.  1906)  220  111.  123, 
77  N.  E.  Rep.  133  (see  112  111.  458),  where  a  coal  miner  requested  the  man- 
ager to  ascertain  and  examine  whether  the  mining  in  a  certain  room  was 
proceeding  in  the  right  direction  and  the  manager  reported  every  thing  all 
right,  and  for  him  to  go  on  with  his  work,  and  he  did  so,  and  he  was  injured 
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by  a  blasting  from  an  adjoining  room  blowing  a  hole  through  the  inter- 
vening wall,  he  did  not  assume  the  risk  of  employment  and  a  judgment  for 
plaintiff  was  affirmed. 

In  Jennings  v.  Ingle,  (Ind.  1905)  35  Ind.  App.  153,  a  judgment  for 
defendant  was  affirmed.  Plaintiff  was  a  "jerryman"  who  gathered  up  and 
removed  fallen  slate  and  who  took  down  and  removed  loose  and  hanging 
slate  from  the  roof  in  defendant's  coal  mine.  While  so  engaged  a  heavy 
piece  of  slate  struck  him.  He  assumed  all  the  risks.  One  hired  to  make 
safe  a  dangerous  place  cannot  claim  the  benefit  of  a  safe  working  place. 

In  Perry-Matthews-Buskirk  Stone  Co.  v.  Speer,  (Ind.  1905)  73  N.  E. 
Rep.  933,  decedent,  with  three  days  of  experience,  was  working  in  a  stone 
quarry  about  eight  or  ten  feet  below  a  ledge  on  which  was  a  large  stone, 
which  fell  upon  him.  Such  stone  was  unpropped.  It  lay  upon  about  a  forty- 
five  degree  incline.  He  did  not  know  its  surrounding  .clay  to  be  slippery, 
He  could  not  see  it  clearly  by  reason  of  its  slippery  clay.  He  had  not  been 
warned  of  it  and  was  told  to  work  at  a  place  under  it.  An  order  to  perform 
work  in  a  particular  place  frees  the  worker  from  assumption  of  risk  or  con- 
tributory negligence,  unless  the  danger  is  so  apparent  that  no  prudent  person 
would  encounter  it. 

In  Flockhart  v.  Hocking  Coal  Co.,  (Iowa,  1905)  126  Iowa,  576,  plain- 
tiff, an  experienced  driver,  was  hauling  coal  on  a  track  used  for  the  first 
time  that  day;  there  was  a  knuckle  or  high  point  in  the  entry  through 
which  this  track  ran,  and  in  taking  a  trip  of  loaded  cars  out  a  sprag  or 
brake  should  be  applied  to  the  car  wheels  before  the  trip  had  passed  entirely 
over  the  knuckle.  Plaintiff  had  made  one  round  trip  over  this  track  and 
had  gone  back  to  the  face  of  the  mine  and  was  returning  to  the  bottom 
thereof  with  a  trip  of  two  loaded  cars.  He  spragged  his  cars,  remounted 
the  trip,  until  the  front  car  was  over  the  knuckle,  jumped  down  and  under- 
took to  stop  the  trip  by  bracing  himself  against  it  and  his  toe  caught  against 
one  of  the  rails  and  he  was  thrown  by  the  car  and  injured.  A  judgment 
for  plaintiff  was  reversed,  as  the  defects  were  open  to  casual  inspection. 

In  Beresford  v.  American  Coal  Co.,  (Iowa,  1904)  98  N.  W.  Rep.  902,  the 
defendant's  mine  shaft  was  100  feet  deep,  the  hoist  was  operated  by  steam 
power;  in  hoisting  coal  it  was  lifted  to  a  height  of  thirty  feet  above  the 
surface  of  the  ground  and  inverted  and  dumped  by  an  automatic  tipple,  which 
threw  the  coal  upon  screens  sloping  down  to  cars  upon  a  railway  siding  to 
receive  the  coal.  Miners  were  let  out  at  the  surface.  The  superintendent, 
inexperienced  in  running  an  engine,  sent  the  engineer  away  from  his  post 
to  other  work  and  took  charge  of  the  engine  himself;  decedent  gave  the 
proper  signal,  but  the  hoist  did  not  stop  as  it  should  have  done,  but  was 
dumped  as  if  it  had  in  coal,  the  screen  did  not  catch  decedent  who  met  his 
death  by  a  fall  to  the  shafts'  bottom.  A  directed  verdict  for  the  defendant 
was  reversed  as  no  contributory  negligence  was  shown,  decedent  did  not 
assume  the  risk  of  the  hoist  being  operated  by  an  incompetent  person  and 
there  was  negligence  by  the  violating  of  section  2849  of  the  Code,  which 
expressly  forbids  placing  incompetent  persons  in  charge  of  engines  used  in 
the  operation  of  a  mine.    124  Iowa,  34. 
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In  Straight  Creek  Coal  Co.  v.  Haney's  Admx.,  (Ky.  1905)  87  S.  W.  Rep. 
11 14,  plaintiffs  intestate  was  killed  by  the  fall  of  slate  upon  him  while  he 
was  taking  out  a  "stump,"  and  a  judgment  for  plaintiff  was  reversed  as  he 
disobeyed  orders  in  failing  to  leave  a  sprag  at  stumps  to  support  the  roof, 
and  it  was  his  duty  to  post  the  roof,  and  there  were  errors  in  the  charge  and 
the  admission  of  evidence.    27  Ky.  L.  Rep.  11 17. 

In  Hilman  Land  &  Iron  Co.  v.  Littlejohn,  (Ky.  1906)  90  S.  W.  Rep.  1053, 
a  judgment  for  plaintiff  was  reversed  where  a  miner,  not  an  experienced  blas- 
ter, but  familiar  generally  with  its  methods,  had  his  eyes  blown  out  by  a  pre- 
mature blast  while  he  was  pouring  powder  into  a  hole  from  a  twenty-five-pound 
can,  due,  as  he  alleged,  to  defendant's  failure  to  furnish  him  a  cup  to  pour 
the  powder  into  the  hole  drilled  for  the  blasting,  because  he  could  have  used 
other  expedients  for  a  cup,  it  was  not  necessary  he  should  have  placed  his 
face  over  the  hole  as  he  did,  the  absence  of  the  promised  cup  was  not  the 
proximate  cause  of  the  injury,  and  he  had  been  warned  not  to  pour  in  the 
powder  after  the  first  blast  had  failed  to  explode.  See  this  case  in  19  Am. 
Neg.  Rep.  251,  28  Ky.  L.  Rep.  983. 

In  Central  Coal  &  Iron  Co.  v.  Pearce,  (Ky.  1904)  80  S.  W.  Rep.  449, 
a  judgment  for  plaintiff  was  affirmed  where  a  motorman  in  charge  of  a 
train  in  defendant's  mine  was  injured  by  a  collision  with  another  car  negli- 
gently left  on  the  track,  by  reason  of  the  alleged  insufficient  lights  provided; 
his  act  of  occupying  the  front  seat  in  the  car  with  his  back  in  the  direction 
m  which  the  car  was  going,  was  not  negligence  per  se,  as  his  helper  occupied 
the  rear  seat,  which  was  only  twenty  inches  wide,  and  the  contention  that 
the  lights  had  been  in  the  same  condition  for  weeks  and  so  that  he  assumed 
the  risk  was  answered  so  as  to  go  to  the  jury  by  testimony  of  a  promise  of 
the  electrician,  made  only  a  few  days  before  the  accident,  to  replace  them  by 
stronger  ones.    25  Ky.  L.  Rep.  2269. 

In  East  Jellico  Coal  Co.  v.  Golden,  (Ky.  1904)  79  S.  W.  Rep.  291,  a  judg- 
ment for  plaintiff  was  affirmed  where  plaintiff  worked  in  "  drawing  stumps  " 
in  defendant's  mine.  Large  blocks  or  stumps  are  left  in  mines  with  passage 
around  them,  supporting  the  roof  until  the  coal  around  them  is  all  mined, 
when  they  also  are  removed.  He  was  hired,  after  his  assurance  to  the 
superintendent  that  he  understood  the  work,  and  the  incident  danger.  As  the 
blasting  of  the  stumps  proceeded  plaintiff  should  have  propped  the  roof  with 
timbering  which  defendant  was  bound  to  furnish.  He  was  hurt  by  1,000 
pounds  of  rock  falling  on  him  from  the  roof.  There  was  contradictory  evi- 
dence as  to  whether  the  roof  which  fell  was  over  the  stumps,  in  which  case 
he  was  to  blame  himself ;  or  at  some  distance  where  the  company  should  have 
safeguarded  the  roof.    25'  Ky.  L.  Rep.  2056. 

In  Erickson  v.  Monson  Consolidated  Slate  Co.,  (Me.  1905)  18  Am.  Neg. 
Rep.  108,  60  Atl.  Rep.  708,  plaintiff,  who  was  injured  by  a  dynamite  explosion, 
was  a  grown-up  man  of  good  intelligence,  familiar  with  slate  quarries,  who  had 
worked  in  defendant's  for  two  years  and  running  a  hoister  within  two  rods 
of  the  pit  and  knew  that  the  men  were  constantly  using  dynamite,  knew  it  to 
be  a  dangerous  explosive  and  that  exploded  cartridges  frequently  remained 
in  the  place  where  he  was  operating  the  drill,  and  had  been  directed  to  avoid 
proximity  to  the  old  holes,  and  who  set  his  drill  within  four  or  five  inches 
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from  one  containing  dynamite,  without  ascertaining  its  location  by  cleaning 
the  surface  of  the  ledge  and  the  explosion  was  caused  by  the  action  of  the 
drill,  could  not  properly  recover,  as  he  was  guilty  of  contributory  negligence, 
a  failure  to  obey  orders  being  prima  facie  negligence  and  it  is  not  negligence, 
per  se  to  leave  unexploded  cartridges  in  old  holes.  A  motion  for  a  new 
trial  was  granted  after  a  verdict  for  plaintiff,    ioo  Me.  107. 

In  Tkac  v.  Maryland  Steel  Co.,  (Md.  1905)  18  Am.  Neg.  Rep.  123,  a  judg- 
ment for  the  defendant  was  affirmed  where  plaintiff  was  injured  by  being 
struck  by  a  cross  rail  that  projected  from  a  platform  of  one  of  the  defend- 
ant's ore  cars,  while  he  was  walking  in  a  narrow  space  between  the  car 
track  and  the  ore  house  where  he  had  been  at  work,  and  a  rule  of  the  com- 
pany prohibited  the  employees  using  such  space  and  he  could  have  left  the 
building  by  the  other  exits  known  by  him  to  be  safe.    101  Md.  179. 

In  Bernard  v.  Pittsburg  Coal  Co.,  (Mich.  1904)  100  N.  W.  Rep.  396,  plain- 
tiff, a  foreman,  was  assisting  his  superior,  the  engineer,  in  fitting  the  hoisting 
chain  into  the  revolving  drum.  The  chain  had  been  detached  and  put  into 
a  barrel  of  oil  which  stood  on  the  dock  underneath.  To  raise  the  chain  it 
was  attached  to  a  rope  which  was  coiled  two  or  three  times  around  the  drum. 
The  drum  revolved,  the  chain  being  drawn  toward  it,  and  plaintiff  held  the 
loose  end  of  the  rope  to  its  slipping.  A  brake  with  a  lever  attachment  and 
cogs  with  wheels  could  stop  the  drum  when  desired.  But  the  notches  on 
the  brake  bar  being  worn  would  not  hold  the  brake  and  it  slipped  and  the 
heavy  weight  of  the  chain  caused  the  drum  to  revolve  and  violently  jerked 
the  rope  in  plaintiff's  hands  and  threw  him  to  the  dock  underneath,  so  injur- 
ing him.  A  judgment  for  plaintiff  was  affirmed.  He  did  not  know  or  have 
occasion  to  know  the  defect  and  hence  he  did  not  assume  the  unexpected 
risk.     137  Mich.  279. 

In  Jensen  v.  Commodore  Iron  Co.,  (Minn.  1904)  100  N.  W.  Rep.  396,  plain- 
tiff was  a  skilled  mechanic  in  the  employ  of  a  mining  company.  The 
mine  shaft  extended  down  the  mine  at  an  angle  of  twenty-seven  degrees 
from  the  horizontal  to  a  depth  of  240  feet;  on  one  side  of  the  shaft  was 
a  stairway  extending  its  length  and  about  five  feet  wide.  On  the  side  of  the 
stairway,  and  parallel  thereunder  were  two  skipways  in  which  skips  or 
small  cars  were  operated,  by  which  ore  was  hoisted  to  the  surface.  There 
were  ninety  feet  of  water  in  the  shaft.  Pumps  were  put  on  each  skipway 
150  feet  from  the  shaft's  top.  After  the  water  was  lowered  forty  feet  plain- 
tiff was  directed  to  lower  the  pumps,  and  so  doing,  he  stood  upon  the 
stairway,  150  feet  from  the  top  thereof.  The  superintendent  ordered  miners 
to  take  shaft  planks  sixteen  feet  by  eight  inches  wide  and  two  inches  thick, 
down  and  lay  inside  the  rails  of  the  skipping  between  the  pump  and  the 
water  for  the  pump  to  slide  down  on;  lumber  had  never  previously  been 
carried  down  the  stairway,  but  always  lowered  down  the  skipway.  Some 
of  the  planks  had  been  taken  down,  laid  in  position,  whether  with  his 
knowledge  was  a  question  of  fact,  when  one  was  put  with  its  end  down  the 
stairway  a  short  distance,  resting  the  lower  end  on  a  steam  pipe  and  the 
uooer  end  on  some  timber.  The  pipe  vibrated,  the  lower  end  of  the  plank 
slipped  off  the  pipe,  shot  down  the  stairway  and  struck  the  plaintiff,  knocking 
him  from  the  stairway,  breaking  his  leg.  A  verdict  for  plaintiff  was  sus- 
tained, as  jury  found  he  had  not  assumed  risk  in  question.    94  Minn.  53. 
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In  Knorpp  v.  Wagner,  (Mo.  Sup.  1906)  93  S.  W.  Rep.  961,  plaintiff,  a  skilled 
miner  and  "  drillman,"  familiar  with  blasting  and  mine  customs  regarding  it 
and  understanding  "  failed  shots  "  where  the  live  dynamite  had  not  exploded, 
discovered  while  following  the  rule  requiring  drillmen  to  inspect  their  own 
boles,  that  one  of  his  shots  had  failed,  and  while  cleaning  it  out  was  injured. 
A  judgment  for  him  was  reversed,  as  he  being  an  expert  himself,  could 
not  rely  upon  the  superintendent's  assurance  of  safety  and  command  to  go 
ahead  with  the  work,  and  he  assumed  the  risk  of  employment  in  a  mine 
having  no  airshaft,  where  none  was  practicable  and  no  squib  shots  could 
be  fired  during  working  hours,  to  test  the  safety  of  drill  holes. 

In  Robbins  v.  Big  Circle  Min.  Co.,  (Mo.  App.  1904)  105  Mo.  App.  78, 
plaintiff  was  a  feeder  to  a  crusher  of  a  zinc  mine.  With  a  steel  hammer 
he  broke  up  the  ore  and  put  it  into  the  crusher ;  a  piece  of  the  hammer  broke 
off  and  flew  into  his  eye,  dislodging  it.  The  hammer  was  light,  old  and  worn, 
and  the  superintendent  promised  a  new  one.  A  judgment  for  the  plaintiff 
was  affirmed  as  he  was  not  necessarily  negligent  in  using  the  hammer,  its 
defects  not  being  so  glaring  as  to  threaten  immediate  danger. 

In  Shaw  v.  New  Year  Gold  Mines  Co.,  (Mont  1904)  31  Mont.  138,  77 
Pac  Rep.  515,  plaintiffs  intestate,  a  miner,  alleged  that  while  cleaning  the 
tunnel  while  drilling  a  hole  he  struck  an  unexploded  hole,  of  which  he  had 
not  been  informed  and  could  not  have  discovered  without  information,  left 
there  charged  by  others  who  had  been  ordered  so  to  do  by  the  foreman  and 
plaintiff  was  severely  burnt.  The  answer  set  up  assumption  of  risk  and  act 
of  fellow-servants.  A  nonsuit  was  sustained,  as  there  was  no  certain  act  of 
negligence  proven,  as  the  rule  of  a  safe  place  does  not  apply  to  where  work- 
men create  the  place  to  work  in,  and  it  is  constantly  changing,  as  the  facts 
did  not  tend  to  prove  plaintiffs  theory  of  the  way  the  shots  were  left  in  and 
as  defendant  was  not  obliged  to  make  rules. 

In  Jones  v.  Scranton  Coal  Co.,  (Pa.  1905)  211  Pa.  St.  577,  61  Atl.  Rep.  117, 
a  nonsuit  was  affirmed  where  a  boy,  a  slate  picker,  was  killed  by  being  caught 
in  the  elevator  machinery  of  defendant's  breaker,  and  his  employment  did 
not  call  him  to  such  machinery  and  there  was  nothing  to  show  how  he  came 
near  enough  to  be  injured  by  it. 

In  Roach  v.  Haile  Gold  Mining  Co.,  (S.  C.  1905)  50  S.  £.  Rep.  543,  a 
servant  was  injured  while  riding  in  a  defective  "  skip  "  car  and  a  judgment 
for  plaintiff  was  affirmed.  The  inference  to  be  drawn  from  plaintiffs  knowl- 
edge of  such  defects,  as  more  than  one  inference  could  be  drawn,  is  for  the 
jury.    71  S.  C.  79- 

In  Smith  v.  Centennial  Eureka  Mining  Co.,  (Utah,  1904)  27  Utah,  307, 
75  Pac.  Rep.  749,  a  judgment  for  the  plaintiff  was  reversed  where  a  laborer 
employed  by  a  mining  company  to  fill  freight  cars  with  ore  was  required  to 
loosen  the  brakes  on  cars  left  by  the  railroad  company  at  a  distance  from 
the  ore  house,  let  them  move  down  grade  to  the  ore  house  and  stop  them 
by  brakes.  The  brakes  were  defective.  He  lost  control  of  them  and  two  of 
the  cars  he  was  letting  down  together  ran  away  and  he  was  killed.  There 
was  contributory  negligence,  because  he  disobeyed  orders  never  to  let  down 
more  than  one  car  at  a  time,  to  put  stop  blocks  on  the  tracks  at  the  ore 
house  and  to  inspect  cars  before  moving  them  and  to  report  defects. 
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In  Garity  v.  Bullion-Beck  &  Champion  Min.  Co.,  (Utah,  1904)  27  Utah, 
534i  76  Pac.  Rep;  556,  a  miner  going  home  walked  along  lagging  on  planks 
put  in  since  morning,  and  one  of  them  broke  and  he  fell  fourteen  feet  and 
was  injured.  A  judgment  for  the  plaintiff  was  affirmed,  as  he  was  entitled 
to  a  safe  exit  and  assumed  only  open,  known  or  visible  risks. 

In  Smith  v.  Hecla  Mining  Co.,  (Wash.  1905)  80  Pac.  Rep.  779,  a  judg- 
ment for  plaintiff  was  reversed  where  a  mucker  employed  in  a  mine  to 
remove  ore,  rock  and  debris  thrown  down  by  the  miners  in  blasting,  and 
who  worked  in  part  ahead  of  the  timbering  which  was  to  protect  the  miners 
against  falling  ore,  rock  and  debris  and  who  knew  of  its  dangerous  char- 
acter, but  did  not  exercise  diligence  to  protect  himself,  was  hurt  by  falling 
ore  and  rock.    38  Wash.  454. 

In  Pearson  v.  Federal  Mining  &  Smelting  Co.,  (Wash.  1906)  84  Pac 
Rep.  632,  a  verdict  for  the  plaintiff  was  affirmed,  the  question  of  assumption 
of  risk  being  for  the  jury,  where  a  device  projecting  from  the  side  of  a 
shaft  caught  the  clothing  of  a  servant  as  he  was  riding  on  the  lower  deck 
of  descending  cage,  whereby  he  was  dragged  from  his  place  and  killed  and 
his  body  thrown  forcibly  against  plaintiff  who  was  performing  his  duties  as 
eager  on  the  upper  deck,  and  he  was  struck  by  the  heavy  body  and  shoes 
and  severely  injured.  It  was  dark  in  the  shaft,  and  plaintiff  knew  other 
instances  where  clothing  had  been  caught,  but  he  had  taken  no  part  in  the 
placing  of  the  men  upon  the  deck,  and  was  himself  standing  at  the  side 
furtherest  from  the  device. 

In  Williams  v.  Belmont  Coal  &  Coke  Co.,  (W.  Va.  1904)  55  W.  Va. 
84,  46  S.  £.  Rep.  802,  a  judgment  for  defendant  was  affirmed  where  a  boy 
fifteen  and  one-half  years  old  who  had  worked  with  his  father  in  the  mine 
and  had  passed  through  the  tunnel  several  times  with  his  father,  was  killed 
by  a  motor  when  he  was  going  through  alone,  after  his  father  had  warned 
him  to  be  careful.  It  was  a  dark  tunnel  through  a  hill  adjacent  to  another 
hill  in  which  was  the  mine  and  was  used  for  hauling  coal  by  means  of  the 
electric  motor  through  it  and  as  a  passageway  for  miners.  He  assumed  the 
palpably  dangerous  risk. 

In  Heathcock  v.  Milwaukee  Plattsville  Lead  &  Zinc  Mining  Co., 
(Wis.  1906)  107  N.  W.  Rep.  463,  deceased,  who  had  charge  of  the  hoist  and 
kept  the  fires  under  the  boilers  going,  the  boilers  being  located  twenty  feet 
east  of  the  main  shaft  and  the  hoist  over  the  shaft  about  twenty  feet  in 
the  same  building,  with  a  stairway  a  little  east  and  north  of  the  shaft's 
mouth  from  the  ground  to  the  hoist;  that  going  from  the  boiler  to  shaft 
decedent  had  to  pass  very  near  the  mark  of  the  shaft,  and  by  reason  of  the 
absence  of  a  barrier  or  railing  about  it,  he  fell  in.  It  appeared  he  had  threat- 
ened to  quit  work  unless  the  shaft  was  guarded ;  was  told  it  would  be  fixed  by 
the  superintendent,  but  continued  to  work  without  further  protest  for  seven 
days,  on  the  last  of  which  he  fell  in.  He  assumed  the  risk,  though  the  master 
could  have  had  an  unskilled  workman  easily  put  up  the  guard.  Judgment 
for  plaintiff  was  reversed. 
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IIL  Application  of  the  Doctrine  of  Fellow-Servant 

In  Lookout  Mountain  Iron  Co.  v.  Lea,  (Ala.  1906)  39  So.  Rep.  1017, 
plaintiff's  intestate  was  digging  coal  for  one  Summers,  who  had  a  contract 
to  mine  coal  with  defendant  Plaintiffs  intestate  was  in  an  entry  and  de- 
fendant's cars  ran  down  the  track  into  that  room  and  crushed  him.  A 
judgment  for  plaintiff  was  affirmed.  The  decedent  was  not  a  mere  licensee, 
nor  was  he  a  fellow-servant  of  the  defendant's  servants,  though  working  in 
common  employment 

In  McMahon  v.  Bangs,  (Del.  1904)  62  Atl.  Rep.  1098,  there  was  a 
directed  verdict  for  defendant  where  a  flf teen-year-old  boy  was  injured  by  being 
struck  on  the  leg  by  a  rock  hurled  from  a  blast  in  defendant's  stone  quarry 
while  he  was  driving  his  brother's  horse  and  cart,  which  were  being  used  in 
the  defendant's  service  in  connection  with  the  said  quarry;  being  under  the 
direction  of  an  employee,  he  was  a  servant  of  the  owner  of  the  quarry,  the 
negligent  servant  who  discharged  the  blast  carelessly  was  the  injured  boy's 
fellow-servant,  and  hence  the  owner  was  not  liable.  Evidence  of  lack  of 
warning  of  danger  was  inadmissible. 

In  Illinois  Third  Vein  Coal  Co.  v.  Cioni,  (111.  1905)  215  111.  583,  74  N. 
E.  Rep.  751,  the  judgments  for  the  plaintiffs  below  were  affirmed.  The  ele- 
vator or  cage  moved  by  a  cable  attached  to  one  end  of  it  and  the  other  to  a 
drum  in  the  hoisting  engine  room.  The  cable  was  a  "  double  decker."  The 
engineer,  with  the  "top  eager"  at  the  top  of  the  shaft  and  the  "bottom 
eager"  at  the  bottom,  ran  it,  and  while  plaintiff,  a  coal  digger,  was  getting 
off  the  lower  deck  at  the  bottom  hi  the  shaft,  as  others  had  just  done,  the 
cage,  weighing  three  tons  or  .more,  fell  some  six  feet  into  the  sump  and  cut 
and  crushed  his  arm.  Such  coal  miners  never  called  on  to  operate  the 
elevator  are  not  fellow-servants  of  the  cagers.  Contributory  negligence  was 
for  the  jury,  and  there  was  negligence  in  the  lower  cage  in  moving  the 
elevator. 

In  Spring  Valley  Coal  Co.  v.  Patting,  (111.  1904)  210  111.  342,  71  N.  E. 
Rep-  371,  the  action  was  for  the  violation  of  the  Mine  and  Miners'  Act  (2  Starr 
&  C  Ann.  St.  1896,  p.  2716,  c.  93)  in  failing  to  provide  a  brake  to  control  the 
cage  in  which  plaintiff  was  riding  to  the  bottom  of  the  shaft,  whereby  the 
cage  fell  and  he  was  injured,  and  failure  to  provide  proper  light  at  the  bottom 
so  he  could  get  off,  and  for  their  absence  he  fell ;  and  on  a  common-law  count 
a  reckless  operation  of  machinery  which  led  to  his  injury.  A  judgment  for 
plaintiff  was  affirmed.  Coal  miners  and  elevator  engineers  are  not  fellow- 
servants. 

In  Consolidated  Coal  Co.  v.  Fleischbein,  (111.  1904)  69  N.  E.  Rep.  963 
(below  109  111.  App.  509),  plaintiff's  intestate  was  an  entry  digger,  whose  duty 
was  to  haul  cars  between  the  surface  and  the  bottom  of  the  shaft.  A  track  or 
tramway  on  which  ran  coal  cars  ran  from  the  bottom  of  the  shaft  to  the 
working  rooms,  about  1,100  feet  through  an  entry.  A  "parting"  or  switch 
connected  the  room  tracks  with  the  main  or  entry  tracks.  The  room  drivers 
brought  the  loaded  cars  to  the  switch.  The  mine  boss  drove  a  mule  with 
four  cars  of  coal  down  the  entry  for  the  shaft.  At  the  bottom  of  a  shaft 
grade  he  called  out  to  deceased,  who  was  waiting  at  the  bridge,  "all  right, 
come  ahead."    He  collided  with  a  car  left  by  the  mine  boss  and  was  mortally 
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hurt  The  judgments  for  plaintiff  were  affirmed.  That  the  mine  boss  assisted 
as  a  common  hand  did  not  make  him  a  fellow-servant,  and  that  question 
was  for  the  jury.    207  111.  593. 

In  Collingwood  v.  Illinois  &  I.  Fuel  Co.,  (Iowa,  1904)  125  Iowa,  537,  101 
N.  W.  Rep.  283,  a  nineteen-year-old  boy  employed  in  a  coal  mine  in  hauling 
cars  loaded  with-  coal,  running  on  rails,  knew  nothing  about  an  incline 
necessitating  the  use  of  a  sprag  or  stick,  which  put  between  the  spokes  of  the 
hind  wheels  and  the  body  of  the  car  acts  as  a  brake,  and  the  boss  told  him  he 
would  go  with  him  and  show  him  where  to  sprag,  but  did  not,  and  the 
boy  went  on,  thinking  a  man  who  got  on  was  the  boss,  who  would  show 
him  where  to  sprag,  though  the  boy  knew  the  way  was  dangerous,  and  in 
consequence  the  cars  shot  down  sharply  and  plaintiff  was  thrown  out  and 
injured,  a  judgment  for  plaintiff  was  affirmed,  as  the  boss  driver  was  a 
vice-principal,  and  negligence  was  for  the  jury. 

In  Hendrickson  v.  United  States  Gypsum  Co.,  (Iowa,  1905)  105  N.  W. 
Rep*  503,  the  working  strata  of  a  gypsum  mine  was  about  seventy  feet  below 
the  surface,  from  the  foot  of  the  shaft  entries  extend  out  and  rooms  opening 
into  them  are  cut  on  either  side.  Plaintiff  and  another  removed  the  rock 
blasted  by  others  in  each  room.  The  accustomed  signal  of  a  shout  of  "  fire  " 
which  preceded  blasts  failed  one  time,  and  plaintiff  not  retiring,  was  struck 
by  flying  rock  and  injured.  There  could  be  no  recovery,  as  the  blasters  were 
plaintiff's  fellow-servants.    A  directed  verdict  for  defendant  was  sustained. 

In  Hjelm  v.  Western  Granite  Contracting  Co.,  (Minn.  1905)  102  N.  W. 
Rep.  384,  a  blast  in  defendant's  quarry,  where  he  was  a  quarryman,  threw  a 
large  rock  upon  and  injured  plaintiff's  leg.  Negligence  was  alleged,  1,  in 
failing  .to  cover  and  pack  the  blast  before  explosion ;  2,  exploding  the  same 
prematurely  and  without  warning.  The  verdict  for  defendant  was  set  aside 
on  the  second  point,  the  first  being  treated  in  its  favor  on  the  ground  of 
assumption  of  risk.  His  companion  exploded  the  blast  while  he  was  retiring 
from  warning  a  team.  It  was  the  absolute  duty  of  the  master  to  give  warn- 
ing, and  the  companion  acted  as  vice-principal  in  discharging  without  warn- 
ing, and  so  a  case  was  made  for  the  jury.    94  Minn.  169. 

In  Jackson  v.  Lincoln  Mining  Co.,  (Mo.  App.  1904)  80  S.  W.  Rep.  727, 
a  judgment  for  plaintiffs  was  reversed  where  their  son,  for  whose  death 
they  sued,  worked  at  taking  a  tub  from  a  cable,  which  was  lowered  into  the 
shaft  and  ran  it  on  cars  to  the  face  of  a  drift  several  feet  away,  there  load 
it  with  dirt  and  return  it,  back  it  on  to  the  cable,  have  it  hoisted  five  or  six 
feet,  and  steady  it,  and  then  immediately  load  an  empty  tub  on  to  the  cars 
and  return  to  the  face  of  the  drift,  was  killed  by  being  struck  on  the  top 
of  the  head  by  a  wheel  falling  off  the  car  at  the  top  of  the  shaft  by  reason 
of  the  pin  fastening  the  wheel  on  the  car  having  been  left  out  by  the  persons 
in  charge  of  the  car,  though  defendant  had  provided  it.  He  left  out  the 
linchpin  in  the  axle,  which  caused  the  accident.  But  he  was  a  fellow- 
servant.  The  man  handling  the  tub  at  the  mouth  of  the  shaft  and  decedent 
were  both  "  tub  hustlers,"  but  under  different  foremen.    106  Mo.  App.  446. 

In  Allen  v.  Bell,  (Mont.  1905)  32  Mont.  69,  79  ac.  Rep.  582,  plaintiff 
was  injured  by  a  blast  exploding  while  he  was  working  at  the  bottom  of 
the  shaft.    The  superintendent  falsely  told  him  that  the  blast  had  been  dis- 
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charged.      A  judgment  for  the  defendant  was  reversed.    The  superintendent 
was  a  vice-principal  and  plaintiff  had  a  right  to  rely  upon  his  statements. 

In  Harris  v.  Balfour  Quarry  Co.,  (N.  C.  1904)  137  N.  C.  204,  49  S.  E. 
Rep-  95  (former  appeal  131  N.  C  553,  42  S.  E.  Rep.  973),  a  judgment  for 
defendant  was  reversed  where,  without  himself  examining  it,  a  vice-principal 
in  charge  of  defendant's  quarry,  ordered  plaintiff  to  clean  out  a  hole  and 
the  blast  in  it  exploded  and  injured  plaintiff. 

In  O'Neill  v.  Clydesdale  Stone  Co.,  (Pa.  1904)  207  Pa.  St.  378,  56  Atl. 
Rep.  929,  a  judgment  for  defendant  was  affirmed  where  the  tagman  in  the 
quarry  was  required  to  see  that  holes  were  properly  made  in  a  stone  about 
to  be  moved,  so  as  to  receive  the  steel  tongs  and  to  see  that  the  tongs  were 
properly  adjusted  and  in  proper  condition,  and  he  failed  so  to  do,  and  the 
stone  broke  loose  and  struck  plaintiff,  the  negligence  being  held  that  of  a 
fellow-servant. 

In  Smith  v.  Dayton  Coal  &  Mining  Co.,  (Tenn.  1906)  92  S.  W.  Rep.  62, 
where  plaintiff  received  personal  injuries  in  defendant's  mine,  a  judgment 
for  defendant  was  reversed,  and  the  Appellate  Court  held  that  as  between 
the  coal  company  and  the  mine  boss  the  principle  of  respondeat  superior 
applied,  and  his  violation  of  the  Mining  Act,  c.  170,  p.  234,  Acts  1881,  §  8, 
requiring  proper  ventilation,  inspection  of  all  appliances  and  timbering  and 
the  removal  of  loose  overhead  rocks  was  the  negligence  of  the  company. 

In  Purkey  v.  Southern  Coal  &  Transportation  Co.,  (W.  Va.  1905)  50  S. 
E.  Rep.  755,  a  judgment  for  plaintiff  was  reversed,  as  a  charge,  in  effect  that 
if  the  plaintiff  relied  upon  the  assurance  of  safety  of  the  mine  boss,  he  was 
not  negligent,  was  error,  as  the  mine  boss  was  a  fellow-servant.  Hence 
plairtiff  assumed  the  risk  of  employment.  Opinions  of  the  incompetency  of 
the  mine  boss  were  also  erroneously  admitted.    57  W.  Va.  595. 

In  Cahaba  Southern  Mining  Co.  v.  Pratt,  (Ala.  1906)  40  So.  Rep.  943, 
a  judgment  for  plaintiff  was  reversed.  His  intestate  was  killed  by  a  rock 
falling  from  the  roof  up<?n  him.  The  complaint  alleged  defects  in  works, 
ways,  machinery  and  plant,  in  that  a  post  supporting  the  roof  was  placed 
too  near  the  track,  so  that  a  car  so  struck  it  as  to  cause  said  rocks  to  fall; 
that  said  car  was  defective  in  its  spread  and  width;  that  superintendents 
were  negligent,  and  a  failure  to  give  him  a  safe  place  to  work  in.  The 
defenses  were  general  issue,  contributory  negligence  in  failing  to  sound  the 
roof  of  the  room  he  was  at  work  in  as  was  his  duty;  in  permitting  the  car 
tracks  to  become  clogged  with  refuse  and  so  leading  to  the  injury  and  in 
placing  the  post  too  near  the  track  and  assumption  of  risk.  A  judgment  for 
plaintiff  was  affirmed. 

In  Central  Coal  &  Coke  Company  v.  Gregory,  (Arlf.  1906)  93  S.  W. 
Rep.  56,  a  judgment  for  plaintiff  was  reversed,  where  Acts  of  Congress, 
March  3,  1891,  c.  564,  26  Stat.  1104,  and  July  1,  1902,  c.  1356,  32  Stat.  631, 
require  mine  owners  to  force  an  adequate  supply  of  pure  air  into  and  expel 
poisonous  gases  from  every  working  place  in  coal  mines  and  it  was  shown 
that  the  fire  boss  placed  a  dead  line  where  the  ventilation  ceased  to  be  good, 
and  the  danger  signal  was  known  to  employees  who  were  required  by  rules 
to  observe  it,  and  an  ignition  from  a  fellow-employee's  lamp  who  had  trans- 
gressed the  rule  caused  an  explosion  which  injured  plaintiff. 
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In  Western  Coal  &  Mining  Co.  v.  Jones,  (Ark.  1905)  87  S.  W.  Rep.  440, 
a  judgment  for  plaintiff  was  affirmed  where  plaintiff  was  injured  from  an 
alleged  gas  explosion  caused  by  negligent  failure  of  defendant  to  ventilate 
the  mine.  Kirby's  Dig.,  §  5340,  means  that  the  mine  must  be  perfectly  free 
from  gas.  Whether  the  miner  was  careless  in  placing  his  charge  was  for 
the  jury,  where  he  was  blowing  out  "  a  break  through  "  for  ventilation. 

In  Vindicator  Consol.  Gold  Mining  Co.  v.  Firstbrook,  (Colo.  1906)  86  Pac. 
Rep.  313,  a  verdict  for  plaintiff  was  sustained  for  the  death  of  her  intestate 
who  fell  down  defendant's  mine  shaft.  A  motion  was  properly  denied  to 
compel  election  between  a  count  alleging  defendant's  negligence  in  failing 
to  provide  a  proper  place  to  work  in  and  a  coemployee's  negligence  under 
the  Laws  of  190 1,  p.  161.  The  cause  of  the  accident  was  the  raising  of  the 
guard  rail  at  the  entrance  to  the  shaft,  thus  leaving  the  shaft  unprotected  at 
the  level  where  decedent  was  waiting  for  the  cage  to  be  lowered  to  elevate 
him  to  the  surface.  Evidence  that  the  guard  rails  were  differently  constructed 
from  those  of  other  mines  was  not  prejudicial,  as  the  negligence  of  the  coem- 
ployee  was  otherwise  proven.  Decedent  did  not  assume,  nor  did  he  expect, 
the  coemployee's  act  of  raising  the  guard  rails  before  the  cage  was  in  place. 
Contributory  negligence  was  for  the  jury.  The  jury  found  there  was  no 
consideration  for  a  release,  which  the  defendant  got  from  the  widow,  and 
hence  revocation  and  .tender  are  eliminated.  The  claim  that  the  Coem- 
ployee's Law  is  invalid  because  the  requirements  of  the  Constitution  were 
not  observed  is  not  available  on  appeal,  because  it  involves  a  finding  of  fact 
not  raised  in  the  pleadings  nor  in  the  trial  court.  That  Act  does  not  violate 
the  Federal  Constitution,  Fourteenth  Amendment,  by  depriving  persons  of 
their  property  without  due  process  of  the  law.  The  Act  renders  an  employer 
liable  for  a  fellow-servant's  negligence  to  the  same  extent  as  for  his  own. 
The  legislature  always  can  change  rules  of  liability,  no  matter  what  the 
common  rule  be. 

In  Marquette  Third  Vein  Coal  Co.  v.  Dielie,  (111.  1904)  208  111.  116.  15 
Am.  Neg.  Rep.  685,  718,  a  boy  of  fourteen  was  employed  as  a  trapper  in  a  coal 
mine  to  open  certain  doors  in  an  entry  in  the  mine  for  cars  drawn  by  mules  to 
pass  through  and  to  immediately  close  the  doors  after  the  cars  had  passed, 
and  to  keep  them  closed  except  when  cars  were  passing  in  order  to  prevent 
the  escape  of  air  which  had  been  forced  into  the  mine,  and  when  the  cars 
were  stalled  in  the  vicinity  of  the  doors  to  assist  the  driver  in  starting  the 
cars.  HaVing  done  this  on  one  occasion  he  started  to  open  the  doors,  and 
passing  by  the  moving  cars  he  was  caught  by  a  projecting  timber  between  it 
and  the  cars  and  injured.  He  had  passed  the  place  frequently  but  had  not 
observed  the  timber.  Judgments  for  plaintiff  were  affirmed.  The  count 
alleged  violation  of  the  twenty-second  section  of  the  Mine  and  Miners'  Act 
(Hurd's  Rev.  St/1899,  c.  93)  in  employing  a  boy  under  fourteen,  and  in  not 
providing  him  a  proper  place  to  work  in.  It  was  for  the  jury  to  say  whether 
the  violation  of  the  Act  was  wilful  and  was  the  proximate  cause  of  the 
injury.    A  judgment  for  plaintiff  was  affirmed. 

In  Henrietta  Coal  Co.  v.  Martin,  (111.  1906)  221  111.  460,  77  N.  E.  Rep. 
902,  plaintiff,  while  working  as  a  miner  loading  coal  in  a  car,  was  struck 
by  a  large  piece  of  clod  which  fell  upon  him,  crushing  and  injuring  his  spine. 
Four  props  had  been  sent  in  at  the  miner's  request  to  prevent  the  clods 
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from  falling.  Two  were  unfit  for  use,  and  the  other  two  were  put  up,  but 
were  not  sufficient.  Half  an  hour  before  the  accident,  the  manager  had 
again  been  asked  for  more  props,  which  request  was  not  complied  with. 
Judgment  for  the  plaintiff  was  affirmed.  The  mine  manager  performing 
duties  required  (L.  1899,  pp.  315,  317,  §§  16  and  18)  was  a  vice-principal  and 
bound  by  statute  to  furnish  sufficient  props.  Contributory  negligence  of  a 
coal  miner  is  no  answer  to  the  requirements  of  the  statute  requiring  suffi- 
cient props  and  commanding  examination. 

In  Rivehton  Coal  Co.  v.  Shepherd,  (111.  1904)  69  N.  E.  Rep.  921,  the 
action  was  based  on  an  explosion  of  gas  after  two  "  shots  "  whereby  plaintiff 
was  badly  burned.  The  negligent  accumulation  of  gas  and  dust  was  alleged, 
rnd  violation  of  the  Miners'  Statute  in  failure  to  force  fresh  air  into  every 
working  place,  and  to  have  a  permanent  door  so  hung  as  to  close  automati- 
cally, but  there  was  a  torn  cloth  door  and  a  failure  to  have  an  attendant  at 
certain  doorways  and  a  lack  of  proper  inspection.  Knowledge  of  the  mine's 
imperfect  condition  was  proven.  Judgments  for  the  plaintiff  were  affirmed. 
Contributory  negligence  will  not  defeat  recovery  for  the  wilful  violation  of 
the  Mining  Statute,  where  there  is  no  proof  of  such  imminent  danger  as 
would  force  a  prudent  miner  to  give  up  work.    207  111.  395. 

In  Madison  Coal  Co.  v.  Hayes,  (111.  1905)  215  111.  625,  74  N.  E.  Rep.  755, 
judgments  for  the  plaintiff  were  affirmed.  Hurd's  Rev.  St.  1903,  p.  1261, 
c-  93.  §  I9t  cl.  "e,"  requiring  all  permanent  doors  in  mines  used  in  guiding 
and  directing  the  ventilation  to  be  so  hung  and  adjusted  as  to  close  auto- 
matically, was  intended  both  for  securing  proper  ventilation  and  also  for  the 
protection  of  miners  who  are  in  danger  of  receiving  injury  in  closing  doors 
after  passing  through  them.  The  plaintiff  below,  a  "  mule  driver,"  trying  to 
pass  through  one  of  the  doors  of  the  mine  with  his  mule  and  a  "  trip  of  cars," 
'while  attempting  to  close  the  door,  got  caught  between  the  door  and  one  of 
the  cars  and  was  injured.  The  door  did  not  close  automatically,  nor  was 
anyone  there  to  open  and  close  it.  Whether  a  door  is  a  '*  principal  doorway  " 
for  which  under  clause  "  f  "  there  should  be  an  attendant,  is  a  question  of  fact. 

In  Athens  Mining  Co.  v.  Carnduff,  (111.  1906)  221  111.  354,  77  N.  E.  Rep. 
57i,  a  miner  fired  a  shot  in  a  coal  mine,  which  was  followed  by  an  explosion, 
which  killed  plaintiffs  intestate,  such  explosion  being  due  to  the  presence 
of  gas.  A  judgment  for  plaintiff  was  affirmed.  The  conscious  failure  of  a 
mine  owner  to  examine  and  inspect  mines  and  look  for  accumulations  of  gas 
violates  the  Mine  and  Miners'  Act  (4  Stan.  &  C,  Ann.  Supp.  1902,  p.  357,  c 
I03,  §  18),  though  evil  intent  be  absent. 

In  Spring  Valley  Coal  Co.  v.  Chiaventone,  (111.  1905)  214  111.  314,  73 
N.  E.  Rep.  420,  decedent  was  a  "company  man"  in  defendant's  coal  mine. 
It  was  his  duty  to  brush  down  the  walls  and  to  load^the  loose  stone  and 
rock  into  cars  and  push  them  out  to  the  haulways.  So  pushing  a  car  on  what 
was  called  the  "southwest"  off  the  north-fifth  he  was  struck  and  killed  by 
a  coal  car  coming  down  the  north-fifth  without  lights  or  signals,  and  run  by 
gravity  down  the  incline  through  a  dark  passageway.  Deceased  was  where 
he  was  required  to  be  in  his  line  of  duty.  A  judgment  for  plaintiff  was 
affirmed. 
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In  Spring  Valley  Coal  Co.  v.  Robizas,  (111.  1904)  69  N.  E.  Rep.  925, 
plaintiff  was  a  coal  miner,  and  his  fourteen-year-old  son  helped  him,  and  he 
got  so  much  a  ton  for  mining  the  coal  and  loading  it  on  the  cars,  and  the 
company  furnished  him  with  empty  cars  which  were  left  in  the  entry  to  a 
room  adjoining  the  room  in  which  he  worked  whence  he  would  get  one, 
push  it  along  the  main  entry  into  his  room  and  up  to  the  face  of  the  coal, 
where  it  was  loaded  and  afterwards  hauled  out  by  a  mule.  A  track  ran 
along  the  main  entry  and  four  empty  cars  had  been  left  in  the  entry  of  the 
adjoining  room  by  a  mule  driver.  He  went  out  to  get  an  empty  car.  Two 
loaded  cars  were  advancing  on  the  main  track.  He  sidestepped  to  the  side 
entry  where  the  empty  cars  were.  A  loaded  car  struck  one  of  them  and 
knocked  it  off  the  track  against  him  and  crushed  him.  The  accident  may 
have  resulted  from  the  car  being  too  near  the  main  track  left  there  by  a 
driver  or  moved  there  by  others.  Judgment  for  plaintiff  was  affirmed.  Where 
a  common-law  negligence  action  is  tried  as  predicated  on  a  statute  and  the 
defendant  obtained  an  instruction  on  that  theory,  plaintiffs  granted  request 
on  same  theory  was  not  error.    207  111.  226. 

In  Kellyville  Coal  Co.  v.  Strine,  (111.  1905)  217  111.  516,  75  N.  E.  Rep. 
375,  a  coal  miner  asked  for  props  and  cap  pieces  to  support  the  roof  where 
he  was  working;  they  were  not  given  to  him,  and  a  rock  fell  from  the  roof 
upon  him;  failure  to  inspect  and  mark  the  roof  as  dangerous  was  also 
alleged.  The  miner's  contributory  negligence  in  going  into  a  known  danger- 
ous room  does  not  exonerate  the  mine  owner  under  L.  1899,  pp.  315,  317,  §§ 
16  and  18,  and  in  an  action  like  this  the  miner  has  the  right  to  assume  the 
statutory  examination  has  been  made  and  no  danger  mark  was  necessary, 
although  he  knew  of  the  loose  overhanging  rock.  A  wilful  violation  of  the 
statute  gives  a  right  of  action  without  an  evil  intent.  A  judgment  for  the 
plaintiff  was  affirmed. 

In  Indiana  &  Chicago  Coal  Co.  v.  Neal,  (Ind.  Sup.  1906)  77  N.  E.  Rep. 
850,  reversing  a  judgment  for  plaintiff,  the  court  held  that  under  Acts  March 
2,  1891  (Acts  1891,  p.  61,  c.  499,  §  18,  and  Burn's  Ann.  St.  1901,  §  7478), 
requiring  that  the  doors  used  in  ventilating  the  mine  where  coal  is  being 
hauled  through  shall  be  opened  and  closed  by  designated  persons  so  that 
the  driver  shall  not  cause  the  door  to  stand  open,  the  failure  of  a  coal 
mine  operator  to  provide  such  a  person  does  not  give  the  driver  of  a  car 
injured  by  his  head  striking  the  top  of  the  doorway  while  trying  to  keep 
the  self-closing  door  open  while  going  through  in  his  car  a  right  of  recovery, 
as  its  purpose  was  to  secure  ventilation  and  not  to  protect  drivers.  The  Ap- 
pellate Court,  75  N.  E.  Rep.  295,  had  affirmed  a  judgment  for  plaintiff  and 
denied  a  rehearing  76  N.  E.  Rep.  527. 

In  Clear  Creek  Stone  Co.  v.  Carmichael,  (Ind.  App.  1905)  73  N.  E.  Rep. 
935  (rehearing  overruled  76  N.  E.  Rep.  320),  the  channeling  machine  in  a 
quarry  had  to  be  turned  around  from  north  to  south  to  an  east  to  west 
position.  It  weighed  eight  tons.  It  had  to  be  lifted  and  turned  by  means 
of  a  steam  derrick,  attaching  large  metal  pieces  called  "  bales  "  to  the  machine, 
and  then  putting  the  derrick  in  operation.  Carmichael,  ordered  by  the 
derrick  boss  and  foreman,  fastened  the  bales  to  said  machine,  and  when  so 
fastened  he  was  to  escape  from  his  position,  signal  his  safety,  so  that  the 
boss  could  order  the  power  man  to  hoist  and  turn  the  machine,  but  on  the 


\ 


20  American  Negligence  Reports.  63 

contrary,  failing  to  wait  for  the  signal,  and  while  he  was  in  a  dangerous 
position,  said  machine  suddenly  started  upward  and  swung  against  and  upon 
him,  crushing  him.  A  judgment  for  plaintiff  was  affirmed  under  Burn's  Ind. 
Stat.  1901,  §  7083*  sub.  2,  making  corporations  liable  for  injuries  to  em- 
ployees sent  into  places  of  danger,  and  there  injured  by  orders  of  superiors 
they  were  bound  to  obey. 

In  Indiana  &  C.  Coal  Co.  v.  Batey,  (Ind.  1904)  71  N.  E.  Rep.  191,  a  judg- 
ment for  plaintiff  was  reversed  where  a  piece  of  slate  fell  upon  her  intes- 
tate, killing  him.  Decedent  knew  of  the  dangerous  condition  of  the  roof 
and  assumed  the  risk,  though  under  Homer's  Ann.  St.,  §  5480,  it  was  the 
mine  boss's  duty  to  make  the  dangerous  place  safe.  The  usual  rule  of  a 
sale  place  also  did  not  apply,  as  deceased  was  engaged  in  making  a  dangerous 
place  safe.    31  Ind.  App.  16. 

IV.  Statutes  Requiring  Proper  Works,  Ways,  Means  and  Inspection. 

In  Jacobson  v.  Smith,  (Iowa,  1904)  123  Iowa,  263,  defendant's  coal 
mine  was  flooded  and  its  running  suspended,  plaintiffs  intestate  was  em- 
ployed to  help  pump  it  out,  one  of  the  two  cages  of  the  mine  was  in  opera- 
tion, in  the  other  shaft  division  the  other  cage  had  been  lowered  to  nearly 
the  water  level  and  made  stationary,  therron  was  placed  a  steam  pump 
connected  with  pipes  to  the  surface,  one  for  steam  to  operate, the  pumps, 
and  the  other  to  carry  up  the  water,  and  braces  along  the  shaft  held  the 
pipes  stationary.  As  the  water  receded  the  pipes  had  to  be  lowered,  ordered 
so  to  do  the  decedent  inspected  the  bracings  and  reported  them  all  right; 
then  he  was  ordered  to  go  down  and  lower  the  pumps,  and  while  so  doing 
a  missile  fell  from  above  and  mortally  hurt  him.  The  negligence  alleged  is 
that  there  was  no  proper  gate  at  the  surface  opening,  nor  a  proper  covering 
for  the  cage.  A  directed  verdict  for  defendant  was  affirmed.  The  Code 
requirement,  section  2489,  means  only  such  safety  gates  to  the  opening  and 
covering  to  the  cage  as  shall  prevent  involuntary  entrance  thereto  and  not 
absolute  and  complete  coverings,  and  did  not  apply  as  to  the  cage  covering 
because  he  was  at  work  on  top  of  the  cage,  as  he  had  inspected  the  place 
before  going  to  work,  he  assumed  the  risk,  and  no  negligence  was  shown. 

In  McDaniels  v.  Royle  Min.  Co.,  (Mo.  App.  1905)  no  Mo.  App.  706, 
under  the  statute  (Rev.  Stat.  1809,  Stats.  8820  and  8822),  which  requires 
mining  companies  to  supply  sufficient  timber  for  props,  a  judgment  for 
plaintiff  was  affirmed,  where  her  son,  who  worked  in  a  zinc  mine,  was 
killed  by  earth  that  had  not  been  "  timbered  up  "  falling  on  him. 

In  Ex  Parte  Kair,  (Ney.  1905)  80  Pac.  Rep.  463,  where  petitioner  was 
convicted  and  sentenced  for  working  more  than  eight  hours  in  one  day,  in  a 
wet  crushing  quartz  mill,  contrary  to  the  Act  of  February  23,  1903  (Stat. 
I003»  P-  33*  c-  10) ,  imposing  a  penalty  for  one  working  in  mines  and  other 
places,  the  Act  was  held  valid  and  not  void  under  article  1  of  the  State 
Constitution,  section  1,  guaranteeing  the  right  to  acquire  and  possess  property 
and  sustainable  as  valid  health  regulation  under  the  police  power.  His 
fine  of  $100  or  fifty  days  in  jail  does  not  violate  the  Eighth  Federal  Amend- 
ment forbidding  excessive  fines  and  cruel  and  unusual  penalties.  The  pris- 
oner was  remanded. 
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In  Davis  v.  Pennsylvania  Coal  Co.,  (Penn.  1904)  58  Atl.  Rep.  271,  209 
Pa.  St  153,  two  assistant  mine  foremen  went  into  a  mine  to  clean  up  a  fall 
and  to  examine  the  works  in  the  vein  in  which  it  had  occurred.  The  mine 
was  closed  down.  Each  had  a  naked  lamp.  One  had  a  safety  which  he 
refused  to  light.  Clark's  naked  lamp  caused  an  explosion  which  killed  him 
instantly,  and  so  injured  the  intestate  that  he  died  next  day.  A  verdict  for 
defendant  was  affirmed.  A  coal  mine  company  is  not  liable  for  such  a  death 
under  Act  June  2,  1891,  art.  7,  P.  L.  189,  requiring  it  to  provide  an  ambu- 
lance at  its  mine,  as  there  was  no  evidence  that  the  cause  of  death  was  such 
failure,  except  the  belief,  without  reasons,  of  the  woman  who  dressed  his 
wounds,  that  she  could  have  saved  his  life  had  he  been  removed  to  his  home 
immediately. 

In  Allen  v.  Kingston  Coal  Co.,  (Pa.  1905)  61  Atl.  Rep.  572,  plaintiffs 
intestate,  a  miner,  was  found  dead  at  the  coal  mine  door,  with  injuries 
tending  to  indicate  he  had  been  crushed.  The  apparent  elements  of  danger 
were  the  sides  of  the  gangway,  the  loaded  coal  cars  and  the  mine  door  which 
was  kept  closed  by  a  strong  pressure  of  air  forced  in  for  ventilation.  The 
cause  of  death  was  conjectural.  There  were  equal  presumptions  as  to  neg- 
ligence of  miner  and  master.  The  Act  of  June  2,  1891  (P.  L.  176),  as 
amended  by  Act  of  April  20,  1899  (P.  L.  65),  requiring  the  presence  of  an 
attendant  at  mine  doors  has  reference  solely  to  ventilation  and  does  not  apply 
to  the  safety  of  persons  using  the  gangways.  A  compulsory  nonsuit  was  sus- 
tained.   212  Pa.  St.  54. 

In  Johnson  v.  Union  Pacific  Coal  Co.,  (Utah,  1904)  28  Utah,  46,  76  Pac. 
Rep.  1089,  plaintiff  was  employed  in  defendant's  coal  mine  in  the  State  of 
Wyoming,  working  at  the  bottom  of  the  shaft.  Defendant  let  down  the 
rails  used  in  constructing  a  track  in  the  shaft  without  their  being  fastened 
to  the  car  on  which  they  were  being  conveyed  and  one  slipped  over  the 
end  of  the  car  and  fell  and  injured  plaintiff.  The  weight  of  the  pails,  the 
downward  slope  of  the  shaft  and  the  jerking  of  the  cable,  of  all  of  which 
defendant  had  notice,  should  have  made  it  careful.  A  judgment  for  the 
plaintiff  was  affirmed.  The  adoption  of  the  common  law  of  England  by 
Wyoming  did  not  incorporate  English  master  and  servant  decisions  into  its 
law.  Neither  persons  employed  in  the  same  general  work  nor  persons 
entrusted  with  management  are  fellow-servants.  The  manner  of  lowering 
the  rails  and  negligence  in  making,  promulgating  and  enforcing  rules  of 
safety  were  for  the  jury.  Evidence  of  the  relative  safety  of  the  different 
methods  was  inadmissible.     A  judgment  for  the  plaintiff  was  affirmed. 

In  Kibbe  v.  Stevenson  Iron  Min.  Co.,  (C.  C.  A.,  8th  Circuit,  1905)  136 
Fed.  Rep.  147,  defendant  which  is  exclusively  a  mining  corporation,  operates 
r»  short  railroad  exclusively  for  drawing  ore,  and  plaintiff,  a  brakeman,  was 
injured  by  the  negligence  of  his  engineer.  A  verdict  for  defendant  was 
directed  on  the  ground  that  section  2701  of  the  Minnesota  General  Statutes 
of  1894  (the  Fellow-Servant  Law),  was  inapplicable.  Reversed  on  the 
authority  of  Kline  v.  Minnesota  Iron  Co.,  100  N.  W.  Rep.  681,  as  the  State 
Supreme  Court  held  that  the  law  did  apply  in  a  similar  case,  and  the  Federal 
Courts  follow  the  highest  State  courts  in  cases  outside  of  general  or  com- 
mercial, international  or  constitutional  law. 
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In  Minnesota  Iron  Co.  v.  Kline,  (U.  S.  Sup.  1005)  19  Am.  Ncg.  Rep. 
625,  199  U.  S.  Sup.  593  (below,  93  Minn.  63,  100  N.  W.  Rep.  681 ),  plaintiff 
action  was  for  the  loss  of  an  arm  while  repairing  defendant's  engine  through 
a  fellow-servant's  negligence.  The  General  Statutes  of  Minn.,  1894,  §  2701, 
abrogated  the  fellow-servant  rule,  except  as  to  incompleted  "new  roads." 
The  accident  happened  on  a  narrow-grade  track  on  which  dump  cars  were 
ran  by  defendant  mining  company  for  the  purpose  of  stripping  the  earth 
from  the  surface  of  their  mine.  The  trial  court  set  aside  a  verdict  for  plain- 
tiff as  violatory  of  the  Fourteenth  Amendment  to  the  United  States  Consti- 
tution. The  State  Court  reversed  that  ruling  and  reinstated  the  verdict, 
holding  that  the  exception  applied  to  incomplete  roads,  marking  the  time 
when  the  statute  took  effect  and  not  as  confining  it  to  roads  intended  for 
public  travel,  and  the  Federal  Supreme  Court  agreed  with  it 

In  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  Rep.  11 1,  the 
United  States  Supreme  Court  held  that  a  State  may  abrogate  the  exception 
as  to  the  negligence  of  fellow-servants  from  the  general  law  of  master  and 
fellow-servant 

In  Denver  &  R.  G.  P.  Co.  v.  Norcate,  (C.  C.  A.,  8th  Circuit,  1905)  141  Fed. 
Rep.  247,  it  was  decided  that  the  Colorado  Employers'  Liability  Statute 
applies  only  to  cases  founded  on  rights  created  by  it,  and  its  requirements 
as  to  precedent  notices  have  no  application  to  common-law  negligence  actions. 

In  Fulton  v.  Wilmington  Star  Min.  Co.,  (C.  C.  A.,  7th  Circuit,  1904) 
133  Fed.  Rep.  193,  plaintiff's  intestate  was  killed  by  an  explosion  of  gas  in 
defendant's  mine  No.  6,  which  had  two  shafts,  one  an  air  shaft,  and  the 
other  used  for  hoisting  purposes.    Four  roadways,  north,  east,  south  and  west, 
diverged  from  the  latter,  each  running  to  the  face  of  the  mine,  where  the 
coal  was  being  excavated  in  six  or  eight  rooms  along  or  at  the  ends  of 
the   roadways.     The   superintendent,   on   Sunday,  when  the  mine  was   not 
working,  took  decedent  down  to  put  in  switch  tracks  on  the  west  roadway. 
Other  miners  were  putting  in  air  boxes  in  aid  of  ventilation.    The  fan  shaft 
had  not  been  in  operation  since  4:30  p.  m.  the  Saturday  before.    Its  opera- 
tion was  necessary  to  keep  out  gas.  .  He  finally  shifted  the  fan  and  ordered 
(he  says)   decedent  to  proceed  slowly  until  it  should  have  cleared  out  the 
gas.     Decedent  proceeded  to  the  west  roadway  and  there  an  explosion  of 
gas  killed  him.    The  Illinois  Statute,  Laws  1899,  pp.  317-325,  §§  19  and  33, 
requires  sufficient  ventilation  in  mines,  and  here  the  jury  could  find  a  wilful 
violation  with  evil  intent,  and  in  a  case  like  this  contributory  negligence 
is  no  defense,  and  the  requirement  that  mine  managers  be  examined,  get 
certificates,   and   forbidding  noncertified   mine   managers   does   not   exempt 
mine  owners   from  their  defects.     A   directed  verdict  for  defendant  was 
reversed. 

V.  Questions  of  Pleadings. 

In  Foley  v.  Pioneer  Min.  &  Mfg.  Co.,  (Ala.  1906)  40  So.  Rep.  273,  a 
miner  working  in  defendant's  mine  was  killed  by  white  damp  or  noxious 
gases,  and  action  was  brought  under  the  Employers'  Liability  Acts.  A  plea 
that  the  miner  was  negligent  in  failing  to  order  the  fan  in  the  mainway  to 
be  turned  on  to  expel  the  gases  was  demurrable  as  it  did  not  allege  any  duty 
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on  his  part  so  to  do,  or  that  it  was  not  being  duly  operated,  or  if  not  running, 
that  he  knew  or  could  have  known  that,  or  that  its  operation  was  necessary 
for  safety ;  so  was  a  plea  demurrable  that  it  was  his  duty  to  see  that  the  fan 
was  going  and  that  he  was  guilty  of  negligence  in  going  into  the  mainway 
without  the  fan  being  in  operation  for  it  does  not  say  he  "negligently  went 
into  the  mainway."  A  judgment  for  defendant  was  reversed.  The  demurrer 
overruled  below  were  sustained.  The  question  disallowed  by  the  court, 
asked  of  experts,  "What  condition  did  you  find  the  air  in  there  the  next 
morning?"  should  have  been  allowed.  That  was  thirteen  hours  after  the 
accident.  There  was  no  evidence  of  the  cause  of  the  gases  except  a  blast 
discharged  about  an  hour  before  the  accident. 

In  Western  Coal  &  Mining  Co.  v.  Honaker,  (Ark.  1906)  96  S.  W.  Rep. 
361,  a  boy  was  employed  in  a  coal  mine  to  tend  a  door,  to  let  cars  through ; 
slate,  slack  and  rock  was  piled  up  loosely  to  a  height  of  two  feet  beside  the 
track,  sloping  back  from  it  to  the  wall  two  and  one-half  feet  to  three  feet 
back  from  the  rail;  the  jar  of  the  cars  would  shake  rocks  loose  and  cause 
them  to  fall  down,  and  the  car  was  thrown  from  the  track  by  ore  lying  on 
the  rail.  Such  facts  were  responsive  to  the  allegations  of  the  complaint  that 
defendant  suffered  slate  rocks  and  stones  to  accumulate  on  the  tracks  in  such 
quantities  as  to  allow  the  flanges  of  the  car  to  avoid  thereon,  thereby  causing 
it  to  run  off  the  track  and  strike  plaintiff.  He  was  struck  while  holding  open 
a  door  for  the  car  to  pass  through.  Judgments  for  the  boy  and  his  father 
were  affirmed. 

In  Bone  v.  Ophir  Silver  Mining  Co.,  (Cal.  1906)  86  Pac.  Rep.  685,  a 
judgment  for  the  plaintiff  was  affirmed  where  the  complaint  alleged  injuries 
due  to  an  unexploded  shot  in  a  mine  of  which  master  had  knowledge  and 
which  was  unknown  to  defendant  and  the  answer  contained  no  denial  of 
such  knowledge,  but  averred  that  plaintiff  was  fully  advised  and  informed 
of  the  danger  before  he  went  to  work.  Whether  defendant's  foreman  and 
fellow-servants,  who  had  knowledge  of  the  danger  were  plaintiff's  fellow- 
servants,  was  not  in  issue.. 

In  Chicago  &  Bloomington  Stone  Co.  v.  Nelson,  (Ind.  1904)  69  N.  £. 
Rep.  705,  a  fourteen-year-old  water  boy  in  a  quarry  was  ordered  to  do  duty 
as  a  signal  boy;  proper  holes  were  not  made  so  that  the  "dogs"  used  in 
hauling  or  carrying  stones  by  derricks  could  hold ;  a  stone  was  dragged  along 
the  ground  instead  of  being  lifted  therefrom,  and  collided  with  another 
stone,  whereby  the  "dogs"  slipped  from  their  hold,  flew  through  the  air 
and  struck  him  at  the  signal  station  where  he  was  acting  for  another  derrick, 
threw  him  down  violently,  and  he  suffered  mortal  injuries.  A  judgment  for 
plaintiff  was  reversed.  He  assumed  the  risk  of  the  employment,  and  he 
assumed  both  known  dangers  and  those  capable  of  being  known  with  ordinary 
care.  The  complaint  having  merely  alleged  his  transfer  from  water  boy  to 
signal  boy  at  a  derrick,  a  most  dangerous  position,  as  known  to  his  employer, 
but  unknown  to  the  boy,  and  not  having  alleged  that  he  did  not  know  the 
place  to  be  dangerous  or  that  the  operation  of  the  derrick  in  the  manner 
used  was  dangerous,  it  did  not  sufficiently  negative  his  assumption  of  risk. 

In  Diamond  Block  Coal  Co.  v.  Cuthbertson,  (Ind.  Sup.  1906)  76  N.  E. 
Rep.  1060   (opinion  on  former  hearing  73  N.  E.  Rep.  818),  a  coal  miner 
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ordered  by  his  mine  boss  to  go  to  a  certain  part  of  the  mine,  was  injured 
by  part  of  the  roof  falling  on  him.  The  pleading  alleging  his  employer's 
knowledge  and  plaintiffs  want  of  knowledge  did  not  need  allegations  of  no 
means  or  opportunity  of  ascertaining  the  defects.  There  is  no  assumption 
of  risk  where  the  law  (7473  Burn's  Ann.  St.,  §  13,  Act  1901),  relating  to 
coal  mines  required  props  in  and  inspection  of  mines.  Contributory  negli- 
gence was  for  the  jury  on  conflicting  evidence.  The  judgment  for  plaintiff 
was  reaffirmed  on  a  modified  opinion.  The  court  below,  in  67  N.  E.  Rep. 
558,  affirmed  a  judgment  for  plaintiff  and  overruled  a  petition  for  rehearing 
in  93  N.  E.  Rep.  132,  with  a  dissenting  opinion. 

In  Wilson  v.  Alpine  Coal  Co.,  (Ky.  1004)  81  S.  W.  Rep.  278,  a  judgment 
for  defendant  was  reversed  where  an  assistant  to  an  engineer  in  locating  an 
entry  in  the  coal  mine,  and  while  standing  at  a  point  in  the  entry,  was 
injured  by  the  falling  of  coal  and  stone  from  the  roof.  The  allegation  of 
the  unsafe  condition  of  the  mine  was  sufficient  without  an  allegation  of 
defendant's  knowledge.  The  absence  of  an  allegation  that  plaintiff  did  not 
and  could  not  have  known  of  the  dangerous  condition  of  the  mine  was 
cured  by  the  answer  which  averred  that  plaintiff  had  notice  of  the  danger 
and  was  notified  not  to  place  himself  on  that  point    26  Ky.  L.  Rep.  337. 

In  Dodge  v.  Manufacturer's  Coal  &  Coke  Co.,  (Mo.  App.  1906)  91  S.  W. 
Rep.  1007,  plaintiff  was  working  on  an  entry  200  yards  long  by  eight  feet 
wide  that  horizontally  penetrated  a  hill  from  its  side,  whose  roof  was  of 
slate  without  artificial  supports,  and  was  cracked.  The  foreman  knew  of 
its  unsafe  condition,  promised  to  repair  it,  told  plaintiff  that  it  was  safe  and 
failed  to  repair  it  Though  dangerous  it  was  not  imminently  so.  A  section 
of  the  roof  twenty-five  feet  long  and  four  inches  thick  fell  upon  plaintiff 
and  injured  him.  There  was  sufficient  time  after  the  miner's  protest  for  the 
foreman  to  have  repaired  the  roof.  An  alleged  defect  in  the  petition,  the 
absence  of  a  direct  averment  of  the  existence  of  the  dangerous  condition 
long  enough  before  the  accident  for  defendant  to  have  made  it  safe,  was 
immaterial,  as  such  allegation  was  necessarily  implied  from  the  others,  and 
defendant  pleaded  on  the  merits  and  so  waived  it.  A  judgment  for  the 
plaintiff  was  affirmed. 

In  Tutwiler  Coal,  Coke  &  Iron  Co.  v.  Farrington,  (Ala.  1906)  39  So. 
Rep.  898,  a  judgment  for  the  plaintiff  was  reversed  where  plaintiff  going  to 
his  work  in  defendant's  coal  mine  was  injured  by  a  piece  of  roof  falling 
on  him.  A  count  alleged  the  employer's  duty  in  the  language  of  the  Em- 
ployers' Liability  Act,  subdivision  1  (Code  1896,  p.  555,  c.  43,  §  1749),  and 
the  breach  thereof  by  alleging  the  defective  roof  and  its  fall  upon  plaintiff. 
A  plea  that  though  aware  of  the  insufficiency  of  props,  plaintiff  remained  in 
defendant's  employ  was  demurrable.  A  miner's  custom  to  prop  their  roofs 
was  a  matter  of  defense.  Another  count  was  a  common-law  count  For 
failure  to  charge  that  if  the  jury  believed  the  evidence  thereunder,  they 
should  find  for  defendant  there  was  reversal  as  independent  of  the  statute, 
the  foreman  was  a  fellow-servant  and  his  incompetency  was  a  necessary 
element  of  proof. 

In  Manning  v.  App  Consolidated  Gold  Mining  Co.,  (Cal.  1906)  84  Pac. 
Rep.  657.  where  plaintiff  was  injured  by  being  struck  by  a  mining  pole  which 
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fell  down  the  shaft  because  of  the  failure  of  defendant  to  lash  the  pole  to 
the  cable  of  the  skip,  the  allegations  of  the  complaint  that  defendant  operated 
a  skip  attached  to  a  cable  by  means  of  which  skip  timbers  and  other  articles 
used  in  the  mine  were  lowered,  and  that  one  day  while  plaintiff  was  em- 
ployed at  the  bottom  of  the  shaft  defendant  negligently  lowered  in  the  skip 
mining  poles  which  were  longer  than  the  depth  of  the  skip  without  lashing 
them  vto  the  cable  was  held  sufficient,  showing  that  the  pole  which  did  the 
injury  was  one  of  those  which  defendant  was  negligently  lowering,  though 
not  so  directly  alleged,  but  a  new  trial  after  a  verdict  for  plaintiff  was 
ordered  because  the  trial  judge's  charge  that  if  the  pole  was  lowered,  not 
being  lashed,  and  such  failure  contributed  to  the  injury,  there  was  negligence 
was  a  charge  as  to  matters  of  fact  forbidden  by  Con.,  art.  6,  §  19,  and  another 
instruction  was  erroneous  which  stated  a  positive  personal  obligation  on 
defendant  under  Stat.  1893,  p.  82,  c.  74,  §  1,  rule  4,  to  see  that  timbers  longer 
than  the  bucket  are  lashed  to  the  cable,  so  as  to  make  it  absolutely  liable 
for  imprisonment  for  failure  to  lash  such  timbers. 

VI.  Charges,  Evidence  and  Damages. 

In  Montgomery  Coal  Co.  v.  Barringer,  (111.  1905)  218  111.  327  (below  109 
111.  App.  185),  plaintiff  had  worked  as  a  eager  at  the  upper  end  of  the 
tower  or  tipple  of  defendant's  coal  mine,  which  was  about  twenty-five  feet 
above  the  surface.  He  was  directed  to  wheel  stock  from  the  stock  room  to 
the  engine  room,  and  in  so  doing  passed  under  the  wagon  chute  which  ran 
south  from  the  tower  in  a  sloping  manner  to  within  five  or  six  feet  of  the 
ground,  and  from  which  coal  was  loaded  from  the  tower  into  wagons  placed 
beneath  the  lower  end  of  the  chute  and  beneath  which  was  situated  a  track 
from  the  slack  pile  to  the  engine  room,  along  which  slack  was  conveyed  in 
a  small  car  propelled  by  hand.  A  hole  about  five  inches  in  diameter  had 
become  worn  through  the  upper  end  of  said  coal  chute  by  means  of  the  pit 
cars  whose  contents  were  dumped  into  the  chute  coming  into  contact  with 
the  bottom  of  the  chute  as  the  cars  were  dumped.  A  pound  piece  of  coal  fell 
through  this  hole,,  struck  him  on  the  head  and  fractured  his  skull.  Judgment 
for  plaintiff  was  reversed  for  want  of  proper  instruction  on  assumed  risk. 
The  servant's  knowledge  of  the  hole  could  not  be  excused  by  his  ignorance 
as  to  where  it  was,  as  to  persons  walking  under  the  chute. 

In  Andricus,  Adm'r,  v.  Pineville  Coal  Co.,  (Ky.  1906)  90  S.  W.  Rep. 
233>  an  experienced  miner  was  killed  by  foul  air  and  gases  on  his  first  day 
in  that  mine.  With  others  he  was  driving  entries,  using  a  machine  to  drill 
holes  into  the  solid  wall  of  coal  and  then  blasting  it  out  with  dynamite  and 
powder.  This  was  "blasting  on  the  solid,"  that  is,  blasting  coal  by  putting 
holes  straight  into  the  wall  or  face  of  the  coal  and  using  thereon  large 
charges.  When  the  coal  is  cut  under  before  blasting,  a  much  smaller  charge 
ic  required  to  blow  it  down,  which  is  called  "  shooting  on  the  face."  Where 
he  worked  ventilation  was  very  difficult  as  was  well  known.  For  that  reason 
the  custom  was  to  shoot  only  at  4:30  p.  m.,  just  before  quitting  time.  It 
took  fifteen  hours  to  clear  the  rooms  of  gas.  Work  was  not  resumed  until 
next  morning.  State  inspectors'  notice  of  defective  ventilation  and  to  remedy 
it  were  put  in  evidence,  as  also  the  defendant's  failure  so  to  do.  The  de- 
fense was  that  the  miner  went  back  to  work  too  soon  after  the  charge,  but 
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the  foreman  was  a  new  man  also  and  had  not  informed  him  of  the  danger. 
A  directed  verdict  for  defendant  was  set  aside.  It  is  per  se  negligence  to 
violate  Ky.  St  1903,  §§  2722-2723,  requiring  proper  ventilation  in  mines,  and 
the  legislature  had  a  right  to  make  inspectors'  certificates  of  a  mine's  defective 
conditions  prima  facie  proof  of  such  conditions.    28  Ky.  L.  Rep.  704. 

In  Wojtylak  v.  Kansas  &  T.  Coal  Co.,  (Mo.  Sup.  1905)  87  S.  W.  Rep. 
506,  a  judgment  for  plaintiff  was  reversed  where  the  roof  of  defendant'3 
mine  in  Kansas,  falling  down,  injured  him,  the  foreman  had  assured  him  of 
its  safety,  and  the  defendant  failed  to  furnish  props.  There  were  pleas  of 
release,  assumption  of  risk,  contributory  negligence,  fellow-servant  and  a 
Statute  of  Limitations  of  Kansas.  There  were  errors  in  the  charge  in 
making  the  dangerous  condition  of  the  roof  a  prerequisite  of  recovery  without 
mentioning  the  element  of  defendant's  knowledge  thereof,  in  authorizing  the 
jury  to  find  that  plaintiff  had  called  for  props  before  the  day  of  accident, 
whereas  his  demand  was  on  the  very  morning  that  other  miners  had  so 
called  theretofore  was  incompetent,  admission  of  remarks  of  other  workmen 
blaming  the  pit  boss  reiterated  twice  and  then  withdrawn,  was  prejudicial 
error,  and  it  was  error  also  to  permit  testimony  that  the  said  boss  did  not 
reply  to  such  remarks.    188  Mo.  260. 

In  Caudle  v.  Kirkbridge,  (Mo.  App.  1906)  93  S.  W.  Rep.  868,  plaintiff 
injured  by  an  explosion  of  powder  used  in  blasting  in  a  mine,  charged  that 
the  defendant  as  master  furnished  him  with  an  unsafe  appliance  for  tamping 
the  powder  in  the  hole  preparatory  to  a  blast,  and  a  judgment  for  him 
was  reversed,  as  the  explosion  may  have  been  caused  by  the  unsafe  wooden 
plug  at  the  end  of  the  tamping  bar,  by  his  fellow-servants'  use  of  the 
reverse  end  of  the  tamping  bar  or  other  causes,  the  evidence  being  indefinite, 
with  no  reasonable  certainty  that  defendant  was  liable. 

In  Abbott  v.  Marion  Min.  Co.,  (Mo.  App.  1905)  87  S.  W.  Rep.  no,  a 
judgment  for  plaintiff  was  reversed  where  plaintiff  was  mining  on  the  stope, 
throwing  the  dirt  down  to  a  platform  to  be  taken  away  by  others,  and  a 
rock  fell  upon  him  from  the  roof.  His  work  was  called  "brunoing,"  and 
he  a  "bruno  man."  A  charge  was  objectionable  in  making  the  dangerous 
condition  of  the  roof  the  criterion  of  negligence,  leaving  out  the  necessary 
requirements  of  knowledge  long  enough  before  the  accident  to  permit  repairs, 
in  assuming  negligence  from  not  timbering,  there  being  evidence  of  the 
impracticability  of  timbering  at  that  place,  and  the  action  not  being  based  on 
the  Mining  Act,  in  failing  to  instruct  on  contributory  negligence  and  in  fail- 
ing to  instruct  that  if  it  trimmed  the  roof  after  each  and  after  the  last  shot, 
and  if  that  was  its  method  of  safeguarding  its  miners,  and  it  had  no  knowl- 
edge of  the  dangerous  condition,  it  was  not  liable.    112  Mo.  App.  550. 

In  Nord  v.  Boston  &  M.  Consol.  Copper  and  Silver  Mining  Co.,  (Mont. 
1906)  84  Pac.  Rep.  1 1 16  (former  appeal  30  Mont.  48),  a  judgment  for  plain- 
tiff was  approved.  The  court  held  that  except  where  a  personal  injury 
appears  to  have  been  caused  proximately  by  plaintiff's  own  act  the  burden  of# 
proving  it  is  on  the  defendant,  on  whom  also  is  the  burden  of  proving  assump- 
tion of  risk. 

In  Davis  v.  Holy  Terror  Mining  Co.,  (S.  D.  1906)  107  N.  W.  Rep.  374, 
a  judgment  for  the  plaintiff  was  approved  where  the  defendant's  air  com- 
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pressor,  which  supplied  air  and  also  operated  pumps  to  raise  water  from 
the  bottom  of  the  shaft,  was  insufficient  in  capacity,  got  out  of  order  and 
filled  the  shaft  where  he  was  working  with  gas  and  heat,  whereby  he  was 
severely  burned.  Evidence  of  the  machinery's  condition  two  weeks  before 
was  not  too  remote,  permitting  a  question  by  other  witnesses  without  objec- 
tion is  harmless  error,  so  as  to  an  instruction  given  also  for  the  other  side. 
Because  plaintiff,  after  detecting  the  gas,  got  into  the  bucket  and  was 
hoisted  eighteen  feet  when  the  bucket  stopped ;  did  not  climb  the  walls  of  the 
winze  for  twenty  minutes,  during  which  he  fell  against  the  side  of  the 
machinery  and  was  injured,  he  was  not  negligent  per  se. 

In  Davis  v.  Holy  Terror  Mining  Company,  (S.  D.  1906)  107  N.  W.  Rep. 
374,  a  verdict  of  $10,000  was  not  excessive  where  a  miner,  twenty-six  years 
of  age,  with  an  expectancy  of  thirty-eight  years,  was  injured  by  a  defect 
in  the  machinery  used  in  the  operation  of  the  mine.  Previously  he  was 
healthy,  sound,  weighed  160  pounds  and  earned  $3.50  per  day.  The  accident 
rendered  him  unconscious  for  five  hours,  confined  him  to  bed  for  five  weeks, 
during  which  he  suffered  intensely  from  burns  and  mental  anguish,  and  was 
unable  to  work  for  two  months.  At  the  time  of  the  trial  he  weighed  135 
pounds,  his  hearing  was  seriously  impaired,  and  while  his  burns  had  healed, 
one  of  his  legs  continued  numb  and  could  not  be  straightened  out.  He 
exposed  his  left  leg  and  abdomen  to  the  jury. 

In  Meyers  v.  Highland  Boy  Gold  M.  Co.,  (Utah,  1904)  28  Utah,  96,  77 
Pac.  Rep.  347,  a  judgment  for  the  plaintiff  was  reversed  where  plaintiff 
alleged  that  while  for  the  first  time  employed  in  defendant's  smelting  works 
(though  he  had  previously  worked  in  the  roasting  department),  in  passing 
crushed  ore  from  one  ore  bin  through  chutes  into  an  open  ore  car  in  which 
work  it  was  necessary  for  him  to  stand  or  sit  on  a  narrow  plank  about  six 
inches  wide  extending  around  the  top  of  the  bin,  which  was  not  a  safe 
place,  and  that  the  defendant  permitted  crushed  ore  to  collect  upon  such 
plank  or  platform,  increasing  its  unsafeness,  and  that  the  lighting  was  insuffi- 
cient; whereby  he  fell  into  the  bin,  and  defendant  knowing  his  previous 
position  failed  to  rescue  him  and  an  ore  car  crushed  his  right  leg.  There 
was  error  in  admitting  opinion  evidence  of  the  sufficiency  of  light  and  in 
rejecting  evidence  of  the  existence  of  a  certain  necessary  plank  seen  by 
one  of  the  defendant's  witnesses  about  three  hours  later,  which  plaintiff's 
testimony  tended  to  deny. 

In  Lane  Bros.  &  Co.  v.  Bauserman,  (Va.  1904)  103  Va.  146,  a  judgment 
for  plaintiff  was  reversed.  Stones  were  gotten  out  of  defendant's  quarry  by 
drilling  holes  with  steam  or  hand  drills,  the  method  was  to  put  in  a  small 
load  of  powder  in  each  hole,  tamp  clay  upon  the  powder,  connect  a  wire 
with  an  exploder  attached  pressed  down  to  the  powder,  then  attach  the 
wires,  positive  and  negative,  so  as  to  make  a  complete  circuit,  to  an  electric 
battery  by  which  the  blasts  were  set  off.  Sometimes  an  additional  charge 
was  placed  in  the  hole  corresponding  to  the  layers  when  more  than  one  layer 
was  to  be  removed.  About  eight  days  before  the  accident  about  twenty  holes 
had  been  drilled,  all  about  eight  feet  deep,  and  loaded.  Three  of  these  near 
together  had  been  double  charged.  When  the  electricity  was  applied  all 
went  off  except  one  of  the  last  named  charges.  Those  three  holes  were 
again  recharged  and  double  charged  except  the  missed  middle  hole  which 
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only  singly  charged  and  discharged,  but  the  bottom  load  in  the  middle 
hole  again  failed  to  explode.  For  eight  days  water  was  poured  into 
that  hole  to  wet  the  powder,  and  it  also  rained  on  the  hole.  At  the 
end  of  that  time  the  foreman  directed  the  steel  gang,  of  which  plain- 
tiff was  one,  to  clean  out  that  middle  hole.  While  he  was  so  engaged 
in  drilling  out  its  tamping  with  a  hand-churn  drill,  the  unexploded  charge 
went  off  and  injured  him.  He  was  absent  from  the  work  when  the  charging 
and  recharging  took  place.  The  foreman  said  the  hole  was  all  right.  There 
was  error  in  refusing  the  question  asked  the  superintendent,  "  Did  you  assign 
to  the  steel  gang  any  but  experienced  men,"  also  in  refusing  to  let  him 
tell  the  condition  of  the  quarry  on  the  day  of  the  accident 

In  Bkeckenridge  v.  American  Eagle  Consol.  Mining  Co.,  (Wash.  1906) 
84  Pac  Rep.  858,  plaintiff,  aged  nineteen,  employed  in  blasting  rocks  in  a 
mine  using  giant  powder,  dynamite,  fuses  and  the  like,  was  injured  by  a 
premature  blast  caused  probably  by  a  spark  from  the  fuse  falling  into  the 
open  hole  with  the  powder  in  it  before  the  fuse  burned  its  length.  Negli- 
gence was  predicated  on  failure  to  instruct  plaintiff,  inexperienced  and  un- 
familiar with  such  work.  A  verdict  of  $20,000  was  reduced  on  plaintiff's 
consent  to  $5,000  by  the  trial  judge.  Plaintiff  had  used  dynamite  before. 
Reversal  was  had  because  there  was  no  evidence  that  the  torch  was  an 
improper,  unsafe  or  dangerous  contrivance,  but  rather  one  in  common  mining 
use  which  he  had  used  with  safety  for  three  weeks. 

In  Lounsbury  v.  Davis,  (Wis.  1904)  102  N.  Vv\  Rep.  490,  a  judgment  for 
the  plaintiff  was  reversed  where  the  fall  of  a  derrick  resulting  from  insuffi- 
cient fastening  of  a  guy  anchor  caused  the  death  of  a  quarryman,  and  he 
had  nothing  to  do  with  setting  up  the  derrick  and  anchors  and  it  was  out- 
side the  field  of  his  operations  and  ordinary  observation,  as  though  he 
clearly  did  not  assume  the  risk;  there  was  error  in  permitting  a  witness  to 
give  his  opinion  that  the  fall  of  the  derrick  was  due  to  the  anchor  pulling 
out  because  there  was  not  enough  stone  on  it  and  around  it  as  that  was  an 
ultimate  issue  for  the  jury  themselves,  and  there  was  error  also  in  excluding 
evidence  going  to  show  his  duty  as  block  foreman  was  to  look  to  the  security 
of  the  anchor.    124  Wis.  432. 

In  Diamond  Coal  &  Coke  Co.  v.  Allen,  (C.  C.  A.,  8th  Circuit,  1905)  137 
Fed.  Rep.  705,  plaintiff  was  working  in  the  back  entry  of  level  "  No.  32 
North"  of  defendant's  mine.  His  duty  was  to  block  the  wheels  of  a  car  of 
coal  which  a  horse  was  hauling  when  the  horse  stopped.  The  car  moved  upon 
iron  tracks  up  a  considerable  grade  to  the  main  entry.  Within  twelve  feet 
thereof  was  the  steepest  part.  The  track  was  three  feet  gauge  and  the  box 
of  the  car  flared  to  a  width  of  four  feet  at  its  top.  The  sloping  passage  up 
the  grade  of  which  the  car  was  being  drawn  was  of  varying  narrow  width, 
the  narrowest  being  seven  arid  one-half  feet.  The  horse  stopped  at  the  said 
steepest  part,  just  before  the  level,  and  plaintiff  blocked  and  unblocked  when 
the  horse  started ;  almost  immediately  the  link  in  the  chain  which  attached  the 
whifnetree  to  the  car  brake  and  the  car  started  down  the  slope  striking 
and  throwing  the  plaintiff  down  and  injuring  him.  Judgment  for  the  plain- 
tiff was  reversed  for  on  these  facts  there  was  no  proof  of  negligence,  as  the 
defects  would  not  have  been  discovered  by  inspection. 


72  20  American  Negligence  Reports. 

VII.  Miscellaneous. 

In  Palos  Coal  &  Coke  Co.  v.  Benson,  (Ala.  1905)  39  So.  Rep.  727,  the 
general  superintendent  assaulted  and  battered  a  driver  under  the  bank  boss, 
who  had  the  management  of  the  inside  of  the  mine  and  control  of  all  drivers. 
A  judgment  for  plaintiff  was  reversed,  as  the  company  was  not  liable  in  the 
absence  of  evidence  that  the  assault  was  committed  in  pursuance  of  his 
duties. 

In  Spring  Valley  Coal  Co.  v.  Buzis,  (111.  1904)  213  111.  341,  72  N.  E.  Rep. 
1060,  the  top  eager  signalled  the  engineer  and  he  let  the  cage  go  down  with 
such  great  force  that  it  struck  the  bottom  with  great  violence  and  injured 
plaintiff.  A  judgment  for  plaintiff  was  affirmed.  It  was  not  necessary  to 
return  the  consideration  or  go  into  equity  to  cancel  a  fraudulent  release. 

In  Rainbow  Coal  Mining  Co.  v.  Martin,  (Ind.  1905)  74  N.  E.  Rep.  902, 
the  mine  superintendent  directed  plaintiff,  a  carpenter,  to  hold  a  piece  of 
wood  against  the  end  of  a  piston  rod  in  a  steam  chest,  which  rod  it  was 
necessary  to  remove  from  an  engine,  while  he  should  drive  said  rod  from 
the  steam  chest  by  means  of  blows  administered  at  the  end  of  said  block 
of  wood  by  a  sledge  hammer.  The  superintendent  struck  one  blow  which 
missed  the  block  of  wood  and  hit  the  plaintiffs  stomach.  A  judgment  for 
plaintiff  was  reversed.    The  injury  was  a  mere  accident. 

In  Seeleyville  Coal  &  Min.  Co.  v.  McGlosson,  (Ind.  Sup.  1906)  77  N. 
E.  Rep.  1044,  a  judgment  for  plaintiff  was  affirmed.  Sections  1  and  2  of  Act 
February  14,  1887  (Acts  of  1887,  p.  13,  §§  7065,  7068,  Burn's  Ann.  St.  1901) 
requires  mining  corporations  to  pay  their  employees  semi-monthly  in  United 
States  money.  It  is  valid  and  does  not  grant  special  class  privileges  in 
violation  of  Bill  of  Rights,  section  23.  The  penalty  of  the  Act  is  valid  and 
collectible. 

In  Commonwealth  «/.  Reinicke,  (Ky.  1904)  79  S.  W.  Rep.  287,  the  Ken- 
tucky Statutes  (Stat.  1903,  §  2739a,  subd.  1,  Acts  1902,  p.  125,  c.  60,  and  1898, 
p.  59,  c.  15),  requiring  that  mine  employees  shall  be  paid  on  the  fifteenth 
and  thirtieth  days  of  each  month,  and  making  its  violation  a  misdemeanor,  is 
not  violative  of  section  51  of  the  State  Constitution  requiring  the  subjects 
of  Acts  to  be  expressed  in  their  title,  nor  is  it  class  or  special  legislation 
under  section  244,  nor  an  improper  exercise  of  the  public  power  nor  an  inter- 
ference of  vested  rights,  nor  an  impairment  of  the  obligations  of  contracts, 
nor  does  it  impose  a  penalty  for  the  nonpayment  of  a  debt 

In  Texas  &  P.  Coal  Co.  v.  Daves,  (Tex.  Civ.  App.  1906)  92  S.  W.  Rep.  275, 
a  judgment  for  plaintiffs  was  affirmed  where  their  intestate  was  killed  by  the 
hoisting  bucket  in  defendant's  shaft  in  which  he  was,  being  precipitated  into 
the  shaft  by  the  cable  running  off  the  drum  and  there  was  evidence  that  the 
engine  and  drum  were  negligently  placed  so  that  the  cable  was  not  in 
proper  alignment  with  the  pulley  at  the  top  of  the  shaft.  This  made  out  a 
clear  case  of  res  ipsa  loquitur  as  the  defendant  could  not  otherwise  explain 
the  accident. 

In  Chicago-Coultersville  Coal  Co.  v.  Fidelity  &  Casualty  Co.  of  N.  Y., 
(C.  C.  W.  D.  Mo.  W.  D.  1004)  130  Fed.  Rep.  957,  defendant's  indemnity 
policy  insured  the  plaintiff  "against  loss  from  common-law  or  statutory  lia- 


20  American  Negligence  Reports.  73 

faility  for  damage  on  account  of  bodily  injuries,  fatal  or  nonfatal,  accidentally 
suffered"  within  its  period  by  any  employee  of  the  assured  at  the  named 
times  and  occupations.  There  was  a  judgment  on  a  stated  case  for  defendant. 
A  eager  and  driver,  whose  duties  were  to  drive  a  mule  in  and  along  the  entries 
in  said  coal  mine  and  to  haul  empty  coal  cars  from  the  bottom  of  the  shaft 
to  where  the  men  were  mining  coal  and  to  haul  loaded  boxes  to  the  bottom 
of  the  shaft  and  place  them  on  a  cage  to  be  hauled  to  the  surface  and  to 
remove  the  empty  boxes  from  said  cage,  had  to  enter  the  main  entries  which 
were  driven  north  and  south  from  the  bottom  of  said  shaft.  Passing  over  the 
planks  placed  on  the  "  sump  "  in  said  shaft,  he  was  crushed  by  the  descending 
cage.  He  alleged  a  statutory  duty  on  defendant's  part  to  have  a  safe 
passage  around  the  bottom  of  the  shaft  On  notice,  this  defendant  defended 
that  suit  until  it  was  compromised  by  the  plaintiff.  The  policy  exempted  liability 
for  injuries  due  to  failure  "  to  observe  any  statute  affecting  the  safety  of 
persons."  The  Illinois  Statute  (4  Starr  &  C.  Ann.  St.  1902,  c.  93),  expressly 
required  safe  passageways  around  shafts. 

"Cross-References  to  "Mining  Cases." 

For  Statutes,  Employers'  Liability  Acts  and  earlier  cases,  see  notes  on 
mining  accidents,  under  "  Master  and  Servant,"  vol.  16,  Am.  Neg.  Cas.  ; 
a  note  on  Employers'  Liability  Acts,  vol.  13,  Am.  Neg.  Cas.,  pp.  857-874,  and 
cases  in  the  same  volume  under  the  heads  in  the  index  of  "  Mine,"  "  Mining 
boss,"  and  "  Mining  Statutes ; "  notes  of  Illinois  cases  arising  out  of  acci- 
dents in  coal  mines,  pp.  308-311,  vol.  14,  Am.  Neg.  Cas.;  notes  of  Indiana 
cases  in  same  vol.,  pp.  479-480,  and  notes  of  Iowa  cases,  pp.  587-588,  and 
the  decisions  and  statutes  relating  to  mines  under  "  Mine "  and  "  Statute " 
in  the  index  to  same  volume;  and  in  the  cases  in  vol.  15,  Am.  Neg.  Cas.,  under 
the  heads  in  the  index  of  "  Mine  "  and  "  Mining  Company." 

See  also,  note  of  recent  cases  on  injuries  from  the  explosion  of  dynamite, 
17  Am.  Neg.  Rep.,  29-33. 


GRAHAM  V.  CHICAGO  &  N.  W.  R.  CO. 

Supreme  Court,  Iowa,  May,  1906. 


CARRIER  AND  PASSENGER  — BOARDING  CLOSED  VESTIBULED 
CAR  AS  TRAIN  WAS  STARTING.  —  Where  a  person  who  intended 
to  take  a  train  that  had  been  standing  at  a  station  boarded  the  train 
while  it  was  moving  and  was  obliged  to  ride  on  the  steps  because  the 
vestibule  doors  were  locked,  and  while  so  riding  he  was  fatally  injured 
by  coming  in  contact  with  a  portion  of  a  viaduct,  the  railroad  company 
was  not  liable  for  his  death,  as  he  was  a  trespasser  and  the  operatives 
of  the  train  owed  him  no  duty  until  his  position  of  danger  became  known 
to  them  and  their  duty  then  was  only  to  act  with  reasonable  promptness 
in  adopting  such  means  as  were  available  and  appropriate  to  accomplish 
his  rescue. 
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Appeal  from  District  Court,  Monroe  County. 

Action  to  recover  damages  for  a  personal  injury  resulting  in  the 
death  of  plaintiff's  intestate,  Roy  Graham.  Graham  was  a  young 
man  nearly  twenty-one  years  of  age,  and  his  home  was  in  the  city 
of  Ottumwa,  this  State.  The  accident  in  which  he  lost  his  life 
occurred  September  17,  1901,  and  in  the  city  of  Chicago,  111.  Stated 
generally,  the  circumstances  of  the  accident  were  as  follows:  In 
company  with  another  young  man  named  Hooyer,  Graham  had 
gone  to  Chicago  for  a  visit.  On  the  afternoon  of  the  day  of  the 
accident  they  met  a  mutual  friend,  a  young  man  named  Newgren, 
and  all  three  planned  an  evening  visit  at  De  Kalb,  sixty-five  miles 
out  of  Chicago,  and  on  the  line  of  defendant's  railway.  They 
agreed  upon  taking  the  train  known  as  the  "  Overland  Limited," 
at  Oakley  avenue  station.  That  train  was  a  fast  through  train, 
which  left  the  principal  station  in  the  city  at  6 130  p.  m.,  and  was  due 
at  Oakley  avenue  at  6 138  p.  m.  From  there  it  made  no  stops  until 
De  Kalb  was  reached.  Upon  approaching  Oakley  avenue  from  the 
south,  the  young  men  discovered  the  train  already  standing  at  the 
station.  They  were  on  the  side  opposite  from  the  station  building 
and  platform,  and  as  they  came  up  the  train  commenced  to  move 
out.  It  appears  that  the  train  was  vestibuled  throughout,  and  as 
the  start  was  made  from  the  station  all  the  vestibules  were  closed 
on  the  south  side.  When  closed,  the  door  of  the  vestibule  sets  in 
about  six  inches  from  the  outer  line  of  the  car,  and  the  lower  edge 
is  on  a  level  with  a  trapdoor  which,  when  let  down  over  the  steps, 
forms  a  continuation  of  the  car  platform.  Graham  ran  to  the 
moving  train  and  caught  on  the  front  end  of  one  of  the  cars  by 
grasping  the  handholds  or  rods  on  each  side  of  the  vestibule  door, 
and  planting  his  feet  on  the  lower  step.  He  thus  stood  facing  the 
vestibule  door.  As  the  rear  end  of  the  car  came  up  the  other  boys 
caught  on  in  like  manner.  Hooyer  remained  standing  on  the  step 
facing  the  door,  while  Newgren  found  a  footing  between  the  vesti- 
buled ends  of  the  cars.  After  a  time  Hooyer  succeeding  in  at- 
tracting attention  from  the  inside  of  the  car,  and  he  and  Newgren 
were  rescued  from  their  position.  Upon  going  to  the  front  end  of 
the  car  it  was  discovered  that  Graham  was  missing.  Shortly  after- 
wards he  was  found  by  other  parties  lying  dead  beside  the  track 
about  a  mile  west  of  Oakley  avenue  and  near  the  west  end  of  a 
viaduct  crossing  over  Kedzie  avenue.  As  no  one  saw  the  accident, 
the  manner  of  its  occurrence  could  not  be  told.  It  would  seem 
certain,  however,  that  he  either  lost  his  hold  and  fell  against  the 
viaduct  structure,  or  was  brushed  off  by  such  structure,  as  fresh 
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blood  was  found  at  places  thereon.  The  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff,  and  the  defendant  appeals.     Reversed. 

J.  C.  Mabry,  Clark  &  McLaughlin,  and  James  C.  Davis,  for 
appellant. 

Chester  W.  Whitmore  and  N.  E.  Kendall,  for  appellee. 

Bishop,  J.  —  Plaintiff's  action  is  grounded  upon  negligence  of  the 
defendant.  One  of  such  grounds  is  that,  when  advised  by  Hooyer 
and  Newgren  of  the  peril  to  which  Graham  was  exposed,  the  train 
employees  failed  to  take  such  prompt  and  effective  means  as  were 
within  their  reach  to  accomplish  his  rescue;  and  as  the  case  went 
to  the  jury  such  was  the  only  ground  of  negligence  submitted.  The 
plaintiff,  of  course,  is  not  in  position  to  complain  of  this,  and 
accordingly  we  shall  have  no  occasion  to  make  inquiry  respecting 
§  any  of  the  other  grounds  alleged.  By  motion  for  a  directed  verdict 
at  the  close  of  all  the  evidence  in  the  case,  by  request  for  instruc- 
tion, and  by  motion  for  a  new  trial,  defendant  challenged  the  right 
of  plaintiff  to  recover  for  that  a  case  of  actionable  negligence  had 
not  been  made  out.  In  the  motion  for  a  directed  verdict  counsel 
for  defendant  state  precisely  the  grounds  of  their  contention,  and 
they  are  as  follows :  First.  The  undisputed  evidence  shows  that  in 
boarding  the  train  on  the  outside  of  the  vestibule  Graham  acted  not 
only  in  violation  of  the  statutes  of  the  State  of  Illinois,  but  without 
notice  to,  or  knowledge  on  the  part  of,  the  defendant.  He  was 
therefore  a  trespasser  and  only  entitled  to  rights  as  such.  Second. 
The  evidence  fails  to  show  that  defendant's  employees  in  charge 
of  the  train  were  notified  of  Graham's  presence  on  the  train  prior 
to  his  injury.  Third.  That  as  soon  as  notified  that  Graham  was  rid- 
ing on  the  outside  the  employees  in  charge  of  the  train  adopted  the 
quickest  and  safest  way  to  relieve  him,  by  going  to  the  vestibule 
where  according  to  the  information  given  them  he  was  supposed 
to  be  riding. 

i.  That  under  the  circumstances  Graham  was  a  trespasser,  and 
acted  in  violation  of  law,  is  too  clear  for  argument.  The  trial 
court  so  instructed  the  jury,  and  counsel  for  appellee  do  not  take 
space  to  question  the  correctness  of  the  instruction.  Being  a  tres- 
passer the  defendant  owed  Graham  no  duty  until  his  position  of 
danger  was  made  known  to  the  employees  in  charge  of  the  train, 
and  then  only  to  act  with  reasonable  promptness  in  adopting  such 
means  as  were  available  and  appropriate  to  accomplish  his  rescue. 
Masser  v.  Railway,  68  Iowa  602,  27  N.  W.  Rep.  776;  Burg  v. 
Railway,  90  Iowa  106,  57  N.  W.  Rep.  680,  48  Am.  St.  Rep.  419; 
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Baker  v.  Railway,  95  Iowa,  163,  63  N.  W.  Rep.  667 ;  Earl  v.  Rail- 
way, 109  Iowa  14,  79  N.  W.  Rep.  381,  yy  Am.  St.  Rep.  516. 

2.  Confessedly  the  first  information  to  the  effect  that  Graham  had 
boarded  the  train  on  the  outside  came  to  the  train  employees  from 
Hooyer  and  Newgren  after  the  latter  had  been  admitted  to  the 
train ;  and,  as  we  have  seen,  Graham  fell  or  was  brushed  off  at  or 
near  the  Kedzie  avenue  viaduct.  Of  vital  importance  to  plaintiff's 
case,  therefore,  is  the  location  of  the  train  with  reference  to  the 
viaduct  when  such  information  was  imparted.  As  we  read  the 
record,  and  we  have  gone  over  it  with  much  care,  there  seems  no 
reasonable  ground  to  conclude  otherwise  than  at  the  time  in  ques- 
tion the  train  has  passed  the  viaduct.  This  being  true,  there  is  no 
possible  theory  upon  which  the  verdict  and  judgment  can  be  upheld. 
We  shall  recite  the  evidence  sufficiently  in  detail  to  make  clear  the , 
situation.  The  boy  Hooyer  was  the  only  witness  for  plaintiff  who 
testified  on  the  subject.  He  says  that  he  was  wholly  unacquainted 
in  the  neighborhood,  that  he  had  never  been  there  before,  and  has 
never  been  there  since;  that  he  did  not  know  of  the  existence  of 
Kedzie  avenue  or  the  viaduct.  On  direct-examination  he  testified 
that  he  had  since  been  informed  as  to  the  existence  of  the  viaduct, 
and  as  to  the  distance  thereof  from  Oakley  avenue,  and  he  gave  it 
as  his  judgment  that,  at  the  time  he  was  taken  into  the  train,  about 
one-third  of  the  distance  had  been  traveled.  Being  asked  as  to  the 
rate  of  speed  at  which  the  train  was  running  he  answered  that  in 
his  judgment  it  was  about  fifteen  miles  an  hour.  On  cross-exami- 
nation, he  answered  that  from  the  time  he  boarded  the  car  he  was 
standing  face  inward,  hugging  close  to  the  vestibule  door,  and 
looking  steadily  through  the  window  in  such  door ;  that  he  gave  no 
attention  whatever  to  land  marks  or  objects  that  were  being  passed 
by  the  train ;  that  he  realized  he  was  in  a  position  of  great  peril,  and 
was  frightened,  and  that  he  kept  rapping  on  the  window  until  the 
brakeman  came  to  his  relief.  On  the  subject  of  the  speed  of  the 
train  he  answered  that  there  was  not  very  much  acceleration  as  they 
went  on.  "  Q.  They  kept  increasing  speed  as  you  went  on  ?  A.  I 
never  took  particular  notice.  Q.  They  might  have  increased  in 
speed,  and  you  not  noticed  it?  A.  Well,  they  were  not  going  very 
fast.  Q.  Are  you  a  judge  of  the  speed  of  railroad  trains?  A.  No, 
sir.  Q.  You  cannot  tell  a  vestibule  train  when  you  see  it  ?  A.  I  do 
not  know  about  that.  Q.  But  you  can  judge  as  to  the  speed  of  a 
train?  A.  Well,  about  as  near  as  anybody  in  my  position,  I  guess." 
Now,  for  the  defendant,  Newgren  testified  in  positive  terms  that 
the  train  had  passed  Kedzie  avenue  before  he  and  Hooyer  were 
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taken  in ;  that  he  was  familiar  with  the  viaduct,  and  knew  when  they 
passed  it.  "  Yes,  sir ;  I  knew  it.  I  had  gone  over  it  lots  of  times. 
You  can  tell  by  the  sound.  It  is  just  like  going  over  a  bridge  or 
river.  When  we  went  over,  the  railing  of  the  subway  just  touched 
my  back,  just  so  I  could  feel  it."  The  porter  of  the  Pullman  car 
who,  with  a  brakeman  named  Wright,  was  present  when  Hooyer 
and  Newgren  were  taken  in,  testified  that  they  were  then  near  the 
Kedzie  viaduct;  that  he  could  not  say  whether  it  was  just  before 
or  just  after,  but  thinks  it  was  just  after  they  passed  the  viaduct. 
Two  brakemen  and  the  conductor  of  the  train  each  testified  that 
within  his  positive  knowledge  the  train  had  proceeded  some  distance 
to  the  west  of  the  viaduct  before  the  presence  of  the  boys  on  the 
train  was  discovered  and  they  were  taken  in.  Each  of  such  wit- 
nesses testified  further  that  at  the  time  the  train  passed  the  viaduct 
the  rate  of  speed  at  which  it  was  running  was  from  twenty-five  to 
thirty  miles  an  hour. 

We  have  not  overlooked  the  contention  in  argument  of  counsel 
for  appellee  to  the  effect  that  Hooyer  and  Newgren  must  have  been 
taken  into  the  train  before  the  viaduct  was  reached  because  the 
space  between  the  car  and  the  girder  of  the  viaduct  was  not  suffi- 
cient to  permit  of  the  passage  of  a  man  standing  on  the  car  steps 
and  clinging  to  the  hand  holds ;  that  accordingly)  and  if  the  fact  as 
to  the  location  of  the  train  was  otherwise  than  as  testified  to  by 
Hooyer,  all  three  of  the  boys  would  have  brushed  off  when  the 
viaduct  was  reached.  The  trouble  with  this  contention  arises  out 
of  the  proof.  The  distance  between  the  extreme  south  edge  of 
the  car  step  and  the  viaduct  girder  is  shown  to  be  eighteen  and  a 
fraction  inches,  while  the  vestibule  door  is  set  in  six  inches  from 
the  outer  line  of  the  car.  There  was  then  a  clearance  of  fully  two 
feet  Hooyer  was  a  slender  boy,  and  he  says  he  kept  his  body  close 
up  to  the  vestibule  door,  while  Newgren,  a  much  larger  man,  was 
partially  in  between  the  vestibule  ends.  Such  being  the  facts,  it 
was  entirely  possible  for  both  to  pass  through  without  striking 
against  the  girder.  Such,  then,  is  the  state  of  the  evidence.  As  it 
seems  to  us,  consideration  thereof  from  any  point  of  view  must 
lead  to  the  conclusion  that  the  train  had  reached  the  viaduct,  and 
Graham  had  fallen  to  his  death  before  any  warning  of  his  peril  had 
been  given.  It  must  be  manifest  that  at  best  the  estimate  of  Hooyer 
as  to  the  distance  the  train  had  traveled  can  be  taken  for  nothing 
more  than  sheer  guess  work ;  a  present  guess  as  to  a  matter  of  fact 
respecting  which  he  does  not  claim  to  have  formed  an  opinion  as  of 
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the  time,  and  to  which,  as  he  declares,  his  attention  had  not  been 
subsequently  called  until  shortly  before  the  trial,  some  three  years 
after  the  happening  of  the  accident.  Being  wholly  unacquainted  with 
his  surroundings  and  giving  not  the  slightest  heed  at  the  time  to  any 
object  which  could  serve  as  a  basis  for  computing  distance  with  the 
eye,  judgment  on  his  part  as  to  location  was  only  possible  by  taking 
into  account  the  speed  of  the  train  and  estimating  therefrom  the 
distance  run.  Taking  the  circumstances  as  presented,  it  is  incon- 
ceivable within  our  view  that  any  judgment  could  have  been  formed 
by  him  on  the  subject.  Here  was  an  inexperienced  boy,  nineteen 
years  of  age,  in  the  precarious  position  of  clinging  to  the  outside 
of  a  rapidly  moving  train;  he  says  he  fully  realized  his  peril  and 
was  frightened  thereat;  that  his  attention  was  centered  upon  main- 
taining his  hold,  and  that  his  hope  was  to  attract  attention  by  con- 
tinual rapping  on  the  window  and  his  rescue  be  thus  brought 
about.  It  was  not  a  time  for  judgment  as  to  any  matter  not  directly 
associated  with  his  peril;  it  was  not  a  time  for  thought  even  save 
as  connected  with  his  chances  for  relief.  And  the  witness  does  not 
pretend  otherwise.  His  judgment  is  not  as  of  that  time,  but  of  time 
three  years  later  when  a  witness  on  the  trial.  To  permit  the  mere 
opinion  of  such  witness  thus  formed  and  expressed  as  to  the  speed 
of  the  train,  and  its  location  at  the  time  in  question,  to  outweigh 
the  positive  evidence  of  four  witnesses,  each  speaking  from  knowl- 
edge  as  to  the  fact  involved,  would  be  in  our  judgment  at  once 
absurd  and  wholly  unreasonable. 

3.  But  if  it  could  be  said  that  the  conclusion  reached  by  us  in  the 
foregoing  division  of  this  opinion  is  open  to  doubt  as  to  its  correct- 
ness, still  it  remains  to  be  said  that  defendant  was  entitled  to  a 
favorable  ruling  on  its  motion  for  new  trial,  based  on  the  subject- 
matter  set  forth  in  the  third  ground  of  the  motion  to  instruct.  By 
the  third  instruction  given,  the  jury  was  told  that  the  measure  of 
duty  on  the  part  of  defendant  "  was  not  to  wilfully  or  wantonly 
injure  him  after  the  said  Graham  had  placed  himself  in  a  position 
of  danger,  and  the  employees  of  the  defendant  in  charge  and  control 
of  the  train  had  actual  knowledge  of  his  position  of  danger,  and. 
by  the  exercise  of  reasonable  care,  could  have  extricated  him  from 
the  same."  In  the  tenth  instruction  it  was  said  that,  "  If  the  con- 
ductor and  brakeman,  after  being  notified  of  Graham's  position, 
could  have  stepped  to  the  front  end  of  the  car  and  taken  him  in 
from  the  vestibule  as  quickly  as  the  train  could  have  been  stopped 
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by  the  use  of  the  emergency,  then  it  was  their  duty  to  go  to  the 
vestibule  rather  than  stop  the  train."  And  in  the  eleventh  instruc- 
tion this :  "  In  determining  whether  or  not  the  conductor  or  brake- 
man  should  have  stopped  the  train  by  using  the  emergency  brake, 
you  must  consider  the  safety  of  the  passengers  on  the  train,  and  if 
the  use  of  such  brake  would  have  endangered  the  safety  of  the 
passengers  there  was  no  duty  which  defendant  owed  Graham  to  so 
endanger  the  passengers."  And  such  instructions  became  the  law 
of  the  case.  Crane  v.  Railway,  74  Iowa,  330,  37  N.  W.  Rep.  397, 
7  Am.  St  Rep.  479;  Reynolds  v.  Keokuk,  72  Iowa,  371,  34  N.  W. 
Rep.  167.  Now,  it  is  the  evidence  of  Hooyer  and  Newgren  that 
when  they  were  taken  into  the  car,  the  brakeman,  Wright,  demanded 
to  know  what  they  were  doing  out  there,  and  if  they  had  tickets. 
Hooyer  says  that  he  replied  saying  that  "  Graham,  who  was  on  the 
other  end  of  the  coach  in  the  same  position  he  was  in,  had  the 
tickets/'  Newgren  says  that  Wright  was  told  simply  that  a  friend 
up  ahead  had  the  tickets.  Both  agree  that  they  at  once  started  for- 
ward and  when  about  half  way  through  the  car  they  met  the  con- 
ductor who  demanded  their  tickets.  They  told  him  that  Graham 
had  them,  and  that  he  was  on  the  front  end  of  that  car  outside. 
The  conductor  turned  back,  and  went  with  them  to  the  vestibule, 
opened  it,  and  found  no  one  there. 

The  contention  of  plaintiff  here,  as  in  the  court  below,  is  that 
upon  being  informed  that  Graham  was  on  the  front  end  of  the  car 
it  became  the  duty  of  the  brakeman,  and  in  turn,  that  of  the  con- 
ductor, to  act  at  once  by  setting  the  emergency  brakes  on  the  train. 
And  it  is  the  failure  to  so  act  that  is  relied  upon  to  sustain  the  ver- 
dict. A  contradiction  in  the  evidence  as  to  what  was  done  by 
Wright  may  be  here  noticed.  Hooyer  testified  that  Wright  accom- 
panied them  as  they  went  forward  and  met  the  conductor,  while 
Wright  says  that  he  was  not  told  that  the  boys  had  a  companion 
on  the  outside  at  the  head  end  of  the  car,  and  that  as  the  boys 
started  forward  he  went  inside  the  car  and  sat  down.  Now,  as 
bearing  upon  the  phase  of  the  situation  instantly  under  considera- 
tion, plaintiff  brought  forward  no  evidence  save  that  the  conductor 
who  was  in  charge  of  the  train  in  question,  was  put  upon  the  stand 
and  testified  that  the  train  was  equipped  with  air  brakes;  that  the? 
could  be  operated  either  from  a  valve  placed  in  the  closet  of  each 
car,  or  by  the  engineer  upon  signal  given  by  pulling  a  rope  which 
extended  through  the  train  and  connected  with  the  air  whistle 


80  20  American  Negligence  Reports. 

located  in  the  cab  of  the  engine.  The  witness  further  testified  that 
in  his  judgment  the  train,  running  at  fifteen  miles  an  hour,  could 
have  been  stopped  in  from  450  to  500  feet.  On  cross-examination 
the  witness  answered  that  stopping  a  train  by  use  of  a  valve  in  one 
of  the  cars,  called  an  "emergency  stop,"  would  be  very  unwise, 
unless  in  case  of  very  serious  accident ;  that  the  effect  is  to  lock  the 
wheels  on  the  train,  and  is  liable  to  injure  passengers  in  the  train. 
For  the  defendant,  several  witnesses,  including  the  conductor,  brake- 
man,  and  a  division  superintendent,  were  called,  and  all  agree  that 
an  emergency  stop,  whether  made  by  use  of  a  car  valve  or  from  the 
engine,  is  fraught  with  danger ;  that  it  is  liable  to  injure  passengers 
by  throwing  them  down  if  in  the  car  aisles,  or  out  of  their  seats  if 
sitting;  that  if  made  by  use  of  a  car  valve  there  is  especial  danger 
to  the  train,  as  it  is  liable  to  be  torn  in  two.  This  is  explained  by 
pointing  out  that  the  wheels  of  the  train  become  suddenly  locked 
while  the  engineer  is  continuing  to  work  steam;  and  reference  is 
made  to  instances  of  accident  and  injury  thus  occurring.  In  addi- 
tion to  this,  said  witnesses  testified  uniformly  that  less  time  would 
be  consumed  in  going  the  length  of  a  car  and  opening  the  vestibule 
door  than  would  be  required  to  stop  the  train,  whatever  the  means 
employed.  In  the  absence  of  any  opposing  testimony  there  can  be 
no  reason  why  such  witnesses  should  not  be  believed  and  their  evi- 
dence given  controlling  effect.  Under  the  circumstances  shown, 
therefore,  it  would  be  unreasonable  in  the  extreme  to  hold  that  the 
conductor  was  the  responsible  cause  of  a  wilful  or  wanton  injur;. 
Conceding  knowledge  of  the  peril  to  Graham  on  th<*  part  of  brake- 
man  Wright,  it  must  be  said  for  him,  that  in  view  of  the  uncon- 
*  tradicted  evidence  on  the  subject  and  the  law  of  the  instructions  as 
given  to  the  jury,  he  was  doubly  justified  in  not  going  to  the  car 
closet  and  setting  the  brakes  on  the  train ;  there  was  the  danger  to 
the  train  and  its  passengers,  and  the  most  expeditious  method  of 
affording  relief  was  by  going  to  and  opening  the  vestibule  door. 
If,  then,  as  testified  to  by  Hooyer,  Wright  started  forward  with 
the  boys  to  go  to  the  rescue  —  and  plaintiff  rested  his  case  upon  this 
theory  —  there  can  be  no  room  for  complaint  of  his  action.  If,  on 
the  other  hand,  as  testified  to  by  Wright  —  he  went  into  the  car  and 
sat  down,  a  proceeding  scarcely  believable  if  it  had  come  to  his 
understanding  that  Graham  was  clinging  to  the  outside  of  the  car  — 
still  there  is  nothing  in  the  record  from  which  it  can  be  said  that 
the  work  of  rescue  was  interfered  with  or  delayed  thereby.     The 
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vestibule  door  was  opened  just  as  quick  as  it  would  have  been  had 
he  also  gone  to  the  forward  end  of  the  car. 

The  considerations  expressed  foregoing  lead  to  the  conclusion  that 
the  motion  of  defendant  for  a  new  trial  should  have  been  sustained, 
and  the  cause  will  be  remanded  that  such  may  obtain. 

Reversed. 


LEWARK  ET  AL.  V.  PARKINSON. 

Supreme  Court,  Kansas,  May,  1906. 


CARRIERS  — PROPRIETORS  OF  HACKS  — DUTIES  TOWARDS 
PASSENGER.  —  1.  Proprietors  of  hacks  and  cabs  carrying  passengers 
for  hire  are  liable  for  all  injuries  caused  by  their  failure  to  provide 
suitable  vehicles,  safe  horses  and  harness,  and  a  competent,  careful 
driver. 

SAME  — NEGLIGENCE  OF  DRIVERS.  — 2.  When  the  proprietors  of  a 
line  of  hacks  and  cabs,  engaged  in  carrying  passengers  for  hire,  are  sued 
for  damages  sustained  by  a  passenger  in  a  runaway,  caused  by  the  team 
becoming  frightened  and  the  harness  breaking,  an  instruction  is  properly 
refused  which  charges  that  carriers  are  not  liable  for  a  mistaken  exer- 
cise of  judgment  on  the  part  of  their  servants  in  an  emergency,  nor  for 
a  failure  of  such  servants  to  act  with  the  utmost  promptitude  when  the 
circumstances  are  such  as  to  afford  no  time  for  deliberation. 

DAMAGES  —  PERSONAL  INJURIES  — EXPENSES.  — 3.  Expenses  in- 
curred by  an  injured  passenger,  which  resulted  from  the  injuries,  in- 
cluding compensation  for  services  of  nurses,  are  proper  elements  of  dam- 
ages in  an  action  against  the  carrier  in  such  a  case,  notwithstanding  the 
services  were  performed  by  a  member  of  the  family  of  the  injured 
person,  if  the  services  were  necessary  and  the  charges  reasonable. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery  County. 

Action  by  Sophia  Parkinson  against  W.  H.  Lewark  and  others. 
Judgment  for  plaintiff  and  defendants  bring  error.    Affirmed. 

J.  H.  Keith  and  Charles  Bucher,  for  plaintiffs  in  error. 

Benson  &  Harris,  for  defendant  in  error. 

Porter,  J.  —  Plaintiffs  in  error  are  proprietors  of  a  line  of  hacks 
and  cabs  operating  at  Coffeyville  as  common  carriers  of  passengers 
and  baggage  between  railway  depots  and  elsewhere  in  the  city.  On 
the  7th  day  of  March,  1902,  Mrs.  Parkinson,  defendant  in  error, 
who  was  seventy-two  years  of  age,  was  a  passenger  in  one  of  the 
Vol.  XX  — 6 
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cabs  on  her  way  from  one  depot  to  another  and  was  injured  in  a 
runaway.  She  brought  this  action  to  recover  damages  for  the 
injuries  sustained.  The  jury  returned  a  verdict  in  her  favor  for 
$400  of  which  they  allowed  $150  for  expenses  incurred  by  reason 
of  the  injuries,  and  the  remainder  for  pain  and  suffering.  Plaintiffs 
in  error  seek  to  reverse  the  judgment  and  assign  numerous  errors. 

Defendant  in  error  at  the  time  of  the  accident  was  traveling  from 
her  home  at  Pomona,  in  Franklin  county,  to  visit  her  sons  who  lived 
at  Wagoner,  in  the  Indian  Territory.  It  was  claimed  in  her  peti- 
tion, and  established  by  the  evidence,  that  she  was  the  only  passen- 
ger in  the  cab  when  the  team  started  to  run ;  that  she  looked  out  and 
saw  that  the  driver  had  dropped  or  in  some  way  lost  the  lines. 
She  says  that  he  jumped  from  his  seat  and  ran  to  the  door  of  the 
cab  which  was  at  the  rear  and  opened  the  door  and  held  his  hand 
to  assist  her  in  getting  out;  that  while  attempting  to  get  out  she 
was  thrown  down  and  received  the  injuries  complained  of.  The 
answer  set  up  contributory  negligence.  Upon  the  trial  the  driver 
testified  that  the  horses  became  frightened  at  a  large  piece  of  paper 
which  the  wind  carried  into  the  street  in  front  of  them;  that  one 
of  the  tugg  broke,  and  then  one  of  the  lines  broke  and  he  jumped 
off.  He  denied  that  he  opened  the  door  for  defendant  in  error,  or 
that  he  did  anything  to  induce  her  to  get  out,  but  claimed  that  he 
was  endeavoring  to  prevent  her  from  doing  so.  The  injuries  to 
Mrs.  Parkinson  were  serious  enough  to  prevent  her  from  continuing 
her  journey.  She  was  carried  into  a  private  residence  near  by  and 
cared  for  by  strangers.  Her  sons  came  at  once  from  Wagoner,  and, 
while  one  remained  to  care  for  her,  the  other  went  back  to  Wag- 
oner, returning  the  next  day  with  his  family  physician  who  took 
charge  of  defendant  in  error.  The  court  admitted  evidence  of  the 
expense  incurred  by  the  sons  in  these  trips,  and  also  in  taking  their 
mother  from  Coffeyville  to  Wagoner,  where  she  remained  several 
weeks,  and  the  expense  of  one  of  the  sons  in  taking  her  later  to  her 
home.  These  expenses,  and  the  time  of  the  sons  in  nursing  and 
caring  for  defendant  in  error,  were  allowed  by  the  jury  as  a  part 
of  the  expenses  incurred. 

It  is  seriously  contended  that,  as  the  sons  were  in  duty  bound  to 
care  for  their  mother,  and  that,  because  it  appeared  from  the  evi- 
dence that  the  wages  of  one  of  the  sons  who  was  employed  as  a  clerk 
in  a  store  were  paid  him  by  his  employer  during  the  time  he  claimed 
lo  have  cared  for  his  mother,  it  was  error  for  the  jury  to  allow 
defendant  in  error  for  these  items  of  expense.    If  defendants  below 
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are  liable  at  all,  they  are  liable  for  the  necessary  expense  caused  by 
the  injury  to  the  passenger,  including  traveling  expenses  made 
necessary  by  the  circumstances  in  which  defendant  in  error  was  left 
by  the  accident.  It  became  necessary  for  her  sons  to  come  to  her 
and  to  take  care  of  her  to  the  end  of  her  journey,  and  again,  for 
some  one  to  travel  with  her  to  her  home.  Reasonable  compensation 
for  nurse  hire  and  attendance  was  a  proper  item  of  recovery,  not- 
withstanding the  persons  who  performed  the  services  were  relatives 
who  might  have  been  bound  to  take  care  of  her  without  compensa- 
tion, if  she  paid  or  became  liable  for  the  expense,  and  the  service 
was  required.  In  Bronsan  et  al.  v.  Sweetser,  127  Ind.  1,  26  N.  E. 
Rep.  555,  where  the  services  were  rendered  by  members  of  the 
family,  it  is  said :  "  If  this  be  done  by  some  good  friend  or  mem- 
ber of  the  family,  who  donated  his  services,  that  is  the  good  fortune 
of  the  appellee,  and  a  matter  with  which  the  persons  liable  have  no 
concern.  If  she  had  paid  ten  times  the  true  value  of  such  services 
she  could  only  have  recovered  what  such  services  were  reasonably 
worth."  See,  also,  Trapnell  v.  City  of  Red  Oak  Junction,  76  Iowa, 
744*  39  N.  W.  Rep.  884;  Kendall  v.  City  of  Albia,  73  Iowa,  241,  34 
N.  W.  Rep.  833;  Penn.  Co.  v.  Marion,  104  Ind.  239,  3  Am.  Neg. 
Cas.  175,  3  N.  E.  Rep.  874;  Varnham  v.  City  of  Council  Bluffs,  52 
Iowa,4  698,  3  N.  W.  Rep.  792. 

Error  is  claimed  because  the  court  refused  to  permit  defendant 
to  prove  that  the  driver  was  a  competent,  experienced  driver  of 
horses,  and  that  his  reputation  in  that  respect  was  good.  As  well 
might  a  railway  company  seek  to  defend  an  action  for  injuries  to  a 
passenger  by  proving  that  the  engineer  whose  negligence  caused  a 
wreck  was  a  capable  and  experienced  engineer  and  that  he  bore  a 
good  reputation  as  such.  The  theory  of  an  unavoidable  accident 
was  not  pleaded  as  a  defense,  and  there  was  nothing  in  the  evidence 
to  warrant  the  court  instructing  in  reference  to  it.  The  jury  found, 
in  answer  to  a  special  question,  that  the  injuries  were  not  the  result 
of  an  unavoidable  accident.  It  is  complained  that  the  court  erred 
in  refusing  to  give  the  following  instruction :  "  You  are  instructed 
that  carriers  are  not  liable  for  mistaken  exercise  of  judgment  on 
the  part  of  their  servants  in  an  emergency,  nor  for  a  failure  upon 
the  part  of  their  servants  to  act  with  the  utmost  promptitude  when 
the  circumstances  are  such  as  to  afford  no  time  for  deliberation." 
This  was  properly  refused.  The  negligence  of  the  carrier  in  per- 
mitting the  emergency  to  arise  is  lost  sight  of  in  the  instruction. 
Moreover,  it  was  not  a  correct  statement  of  the  law  with  respect  to 
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the  liabilities  of  a  common  carrier  for  injuries  caused  to  a  passenger 
by  the  negligence  of  the  carrier.  In  Sawyer  v.  Sauer,  10  Kan.  466, 
9  Am.  Neg.  Cas.  351,  the  trial  court  instructed  the  jury  as  follows: 
"  That  a  stagecoach  proprietor  who  carries  passengers  for  com- 
pensation is  responsible  for  all  accidents  and  injuries  happening  to 
passengers  which  might  have  been  prevented  by  human  care  and 
forethought.  He  is  bound  to  furnish  gentle  and  well-broke  horses, 
skilful,  prudent  and  sober  drivers,  and  the  smallest  degree  of  negli- 
gence in  those  particulars  will  render  such  proprietor  liable  for  any 
injury  to  passengers  therefrom."  This  instruction  was  conceded  to 
be  correct  in  the  abstract  by  counsel  for  plaintiff  in  error  in  that 
case,  and  was  approved  by  this  court,  and  afterwards  cited  with 
approval  in  Topeka  City  R'y  Co.  v.  Higgs,  38  Kan.  375,  9  Am. 
Neg.  Cas.  367,  16  Pac.  Rep.  667,  5  Am.  St.  Rep.  754.  The  law 
imposes  certain  duties  upon  the  carrier,  and  it  is  from  these  that 
his  liabilities  flow.  He  is  not  an  insurer  against  all  defects.  He 
is,  however,  liable  for  all  injuries  caused  by  his  failure  to  provide 
suitable  vehicles,  safe  horses  and  harness,  and  a  competent  and  care- 
ful driver.  It  was  said  in  Crofts  v.  Waterhouse,  3  Bing.  319-321: 
lt  If  there  be  the  least  feature  in  anyone  of  these  things,  the  duty 
of  the  coach  proprietors  is  not  fulfilled,  and  they  are  answerable  for 
any  injury  or  damage  that  happens."  See,  also,  Budd  v.  United 
Carriage  Co.,  25  Ore.,  314,  6  Am.  Neg.  Cas.  216,  35  Pac.  Rep.  660, 
27  L.  R.  A.  279,  and  cases  cited.  The  testimony  of  the  driver  estab- 
lished the  carriers'  negligence.  He  testified  that  one  of  the  horses 
"  would  run  away  if  he  got  a  chance."  The  opportunity  came,  the 
horse  ran  away,  the  harness  broke  in  two  important  places,  the 
driver  jumped  off  and  the  passenger  was  injured.  The  doctrine  of 
unavoidable  accident  and  the  reputation  of  the  driver  were  never 
seriously  involved  in  this  case. 
The  judgment  will  be  affirmed.    All  the  justices  concurring. 


FARMER  v.  KEARNEY. 

Supreme  Court,  Louisiana,  December,  1905 


MASTER  AND  SERVANT  — INJURIES  TO  SERVANT  —  SUPERIN- 
TENDENCE. —  1.  Responsibility  of  contractors  for  injury  received  by 
workmen  rests  upon  their  freedom  of  action  in  respect  to  selection  of 
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and  to  superintendence  over  the  latter.  When  the  individual  workmen, 
instead  of  allowing  matters  to  take  their  usual  shape  and  course,  make  it 
a  condition  of  their  accepting  service  that  the  contractor  will  yield  in 
their  favor  this  right  of  freedom  of  action,  they  absolve  him  from  the 
responsibility  which  otherwise  would  be  thrown  upon  him,  and  look  to 
that  of   their  own  selected  agencies. 

SAME— SUPERINTENDENCE  OF  LABOR  ORGANIZATION.— 
2.  When  the  workmen  delegate  to  a  labor  organization  which  they  have 
joined  (and  others  in  privity  with  it)  this  right  of  selection  and  super- 
intendence, they  agree,  so  far  as  the  contractor  is  concerned,  to  accept 
the  membership  of  their  fellow-workmen  in  their  respective  organiza- 
tions^ and  the  action  of  those  associations  is,  ipso  facto,  good  and  suffi- 
cient guaranty  to  them  for  their  individual  safety  and  protection. 

If  they  deem  membership  in  organizations  as  conferring  benefits  upon  them, 
they  cannot  accept  the  benefits  and  repudiate  the  resulting  legal  disad- 
vantages. 

Neither  justice  nor  reason  would  justify  throwing  upon  contractors  respon- 
sibility in  favor  of  parties  for  acts  over  which  they  have  themselves 
taken  control. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans. 

Action  by  George  Farmer  against  William  J.  Kearney.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 

Rehearing  denied  January,  21,  1906. 

McCaleb,  McCaleb  &  Leopold,  for  appellant. 

Miller,  Dufour  &  Dufour,  for  appellee. 

Statement  of  Case.  —  Nicholls,  J.  —  This  is  a  suit  for  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  to  the  amount  of 
$5,000.  He  alleges:  That  on  the  15th  of  November,  1904,  he  was 
working  with  a  gang  of  screwmen  stowing  cotton  in  the  hold  of  the 
steamship  Chancellor,  lying  at  Chalmette,  in  the  parish  of  St.  Ber- 
nard. That  between  the  hours  of  seven  and  eight  o'clock  on  the 
morning  of  that  day,  while  petitioner  was  so  engaged  and  working 
as  a  screwman  in  the  aft,  or  compartment  No.  3,  of  said  steamship 
Chancellor,  lying  at  Chalmette,  in  the  parish  of  St.  Bernard,  a  bale 
of  cotton  fell  out  of  the  sling  attached  to  the  derrick,  operated  by 
defendant,  his  agents,  servants  and  employees,  from  the  top  of  the 
hatch  of  said  vessel,  down  into  the  hold,  bounced  and  struck  peti- 
tioner on  the  right  hip  bone,  breaking  and  snapping  a  portion 
thereof,  and  rendering  petitioner  insensible  for  about  five  minutes. 
He  was  removed  from  said  vessel  into  a  wagon  to  the  slaughter 
house  by  his  brother  and  father,  and  was  taken  from  the  slaughter 
house  to  the  Charity  Hospital,  in  this  city,  in  the  hospital  ambulance. 
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That  the  surgeons  of  said  Charity  Hospital  performed  a  surgical 
operation  upon  petitioner,  setting  the  broken  bone. 

That  petitioner  remained  in  the  Charity  Hospital  about  four 
weeks.  That  he  suffered  severe  pain  and  agony,  both  mental  and 
physical,  caused  by  said  personal  injuries  so  sustained  by  him  as 
above  recited,  and  for  which  defendant  is  liable.  That  the  injury 
inflicted  upon  petitioner  is  of  a  permanent  character. 

That  William  J.  Kearney  was  the  stevedore  employed  to  load  said 
vessel,  and  in  charge  of  the  gang  operating  the  derrick  at  the  time, 
from  which  said  bale  of  cotton  fell  into  the  aft  compartment,  No.  3, 
of  said  vessel,  by  which  petitioner  was  injured  as  aforesaid. 

Now  petitioner  charges  and  avers  that  the  said  William  J.  Kear- 
ney, the  stevedore,  his  agents,  servants  and  employees  operating  said 
derrick  and  its  appliances,  were  guilty  of  gross  negligence  and  fault, 
want  of  due  care  and  ordinary  skill :  First.  That  the  bales  of  cotton 
were  not  well  fastened  and  secure  in  the  sling  attached  to  said  der- 
rick, and  were  improperly  and  carelessly  slung  by  said  defendant, 
his  agents,  servants  and  employees  operating  said  derrick  and  its 
appurtenances  at  the  time.  Second.  That  the  said  derrick  was  oper- 
ated in  too  great  haste  while  lowering  the  cotton  in  the  hold  of  the 
ship.  Third.  That  the  derrick  and  its  appliances  on  which  the  cotton 
was  hoisted  and  let  down  into  the  hold  of  the  vessel  were  not  in 
the  proper  position,  and  should  have  been  stationed  on  the  forward 
compartment,  instead  of  the  aft  compartment.  Fourth.  That  two 
bales  of  cotton,  as  is  customary,  were  hoisted  by  said  derrick  and 
lowered  into  the  hold  at  one  and  the  same  time.  That  the  bight  of 
the  sling  that  took  hold  of  the  cotton  and  lowered  it  into  the  hold 
of  the  vessel  was  entirely  too  long,  and  the  bale  of  cotton  which 
struck  petitioner  was  loosened  and  fell  out  of  the  sling. 

Petitioner  alleges  amicable  demand  and  failure  to  pay.  In  view 
of  the  premises,  he  prays  that  William  J.  Kearney  be  cited  to  appear 
and  answer  this  petition,  and  after  due  proceedings  he  be  condemned 
to  pay  unto  the  petitioner  the  aforesaid  sum  of  $5,000,  with  interest, 
costs,  and  for  general  relief. 

Defendant  answered.  He  first  pleaded  the  general  issue,  and 
further  answered:  That  he  admitted  that  on  the  15th  of  No- 
vember, 1904,  plaintiff  was  working,  storing  cotton  in  the  hold  of 
the  steamship  Chancellor,  lying  at  the  wharf  at  Chalmette,  in  the 
parish  of  St.  Bernard.  That  cotton  was  being  loaded  from  the 
wharf  into  the  hold  of  said  steamship,  by  being  hoisted  by  means 
of  a  hoisting  gear  or  steam  winch  and  lowered  by  said  machinery 
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into  the  hold  of  the  ship.  That  the  plaintiff  was  one  of  a  gang  of 
screwmen  who  belonged  to  an  organization,  the  members  of  which 
defendant  and  other  stevedores  were  compelled  to  employ  in  the 
loading  and  storing  of  cotton  in  vessels.  That  the  said  screwmen 
work  in  gangs,  and  that  one  of  their  gang  or  members  is  in  charge 
of  the  winch  or  hoisting  machinery  by  which  the  cotton  is  hoisted 
from  the  wharf  and  lowered  into  the  hold  of  the  vessel.  That  on 
the  day  in  question,  and  at  the  time  the  bale  of  cotton  referred  to 
in  plaintiff's  petition  fell  and  injured  plaintiff,  plaintiff  and  others 
of  the  gang  of  screwmen  to  which  he  belonged  were  storing  cotton 
into  the  hold  of  the  vessel,  which  cotton  was  hoisted  from  the  wharf 
and  lowered  into  the  hold  by  means  of  said  steam  winch  or  hoisting 
machine,  which  was  operated  by  one  of  the  gang  of  screwmen  to 
which  plaintiff  belonged,  and  with  whom  he  was  working,  and 
therefore  a  fellow-servant  of  plaintiff. 

That  respondent  denies  that  plaintiff  was  injured  as  alleged  in 
his  said  petition,  or  that  the  injuries  sustained  were  of  the  character 
set  forth  in  said  petition ;  and  respondent  avers  that,  if  plaintiff  was 
injured,  said  injury  resulted  to  plaintiff  from  the  negligence,  care- 
lessness, and  want  of  skill  of  plaintiff's  fellow-servant  who  was  in 
charge  of  and  operating  the  said  winch  or  hoisting  machine,  in  that 
plaintiff's  fellow-servant,  who  was  operating  said  winch  or  hoisting 
machine,  was  warned  not  to  hoist  the  cotton  then  in  the  sling,  one 
of  which  bales  fell  and  injured  plaintiff,  until  said  cotton  be  securely 
fastened  in  said  sling,  but  despite  said  warning,  plaintiff's  fellow- 
servant  carelessly  and  negligently  hoisted  said  cotton  bales,  one  of 
which  broke  loose  and  fell  upon  plaintiff  in  consequence  of  the  care- 
lessness, recklessness  and  negligence  in  the  operation  of  the  said 
winch  or  hoisting  machine  by  plaintiff's  fellow-servant. 

Further  answering,  respondent  denies  that  the  apparatus  used 
in  the  hoisting  of  said  cotton  was  of  improper  construction  or  was 
not  in  the  usual  or  proper  position,  but,  on  the  contrary,  avers  that 
said  apparatus  was  of  proper  construction  and  design  and  in  good 
condition,  and  was  operated  in  a  safe  and  proper  location,  and  that, 
even  if  said  apparatus  had  not  been  in  a  safe  and  proper  location, 
the  plaintiff  had  worked  for  several  days  with  said  apparatus  in  the 
place  and  condition  in  which  it  was,  and  that  if  the  injury  to  plain- 
tiff resulted  from  the  improper  location  of  said  apparatus,  which 
respondent  specially  denies,  plaintiff  assumed  the  risk  incidental  to 
the  location  of  said  apparatus  and  the  injury  that  might  have  re- 
sulted to  him  therefrom. 


88  20  AMERICAN  NEGLIGENCE  REPORTS. 

In  view  of  the  premises  respondent  prays  that  plaintiff's  suit  be 
dismissed,  with  costs,  and  for  all  general  and  equitable  relief. 

Judgment  was  rendered  in  favor  of  the  defendant  and  the  plain- 
tiff appealed.  • 

Opinion.  —  The  plaintiff  in  this  suit  was  severely  injured  while 
engaged  as  a  screwman,  loading  cotton  in  the  hold  of  the  steamship 
Chancellor.  The  injury  was  caused  by  the  falling  into  an  open 
hatchway  of  a  bale  of  cotton  which  was  being  loaded  into  the  vesset. 
He  was  not  in  a  position  to  see  or  know  exactly  how  or  through 
whose  instrumentality  the  bales  fell,  but  he  charges  that  the  cotton 
was  loaded  into  the  ship  by  means  of  a  derrick  and  appliances  con- 
nected with  the  same;  that  the  bale  which  struck  him  was  one  of 
two  bales  which  were  not  well  fastened  and  secure  in  the  sling  at- 
tached to  the  derrick,  and  that  the  parties  operating  the  derrick  and 
its  appliances  operated  the  same  in  too  great  haste  while  lowering 
them  into  the  hold  of  the  ship ;  that  the  bight  of  the  sling  that  took 
hold  of  the  cotton  and  lowered  it  into  the  hold  was  entirely  too  long, 
and  the  bale  which  struck  him  was  loosened  and  fell  out  of  the  sling. 
He  alleges  that  defendant  was  the  stevedore  employed  to  load  the 
vessel  (at  the  time  of  the  injury  received  by  him),  in  charge  of  thv* 
gang  operating  the  derrick  from  which  the  bale  of  cotton  fell  which 
injured  him;  that  the  stevedore,  Kearney,  his  agents,  servants  an* 
employees  operating  the  derrick  and  its  appliances,  were  guilty  in 
so  operating  them  of  gross  negligence  and  fault,  want  of  due  care 
and  ordinary  skill. 

The  case  is  submitted  to  us  with  a  claim  to  liability  on  the  part 
of  the  defendant  as  an  employer  under  circumstances  very  excep- 
tional in  character. 

In  the  brief  filed  on  behalf  of  the  defendant  his  counsel  say: 

"  It  is  evident  that  the  commerce  of  the  port  of  New  Orleans  is 
handled  by  two  associations  —  the  Longshoremen's  Benevolent  As- 
sociation, which  handles  cotton  up  to  the  time  that  the  sling  is 
attached  to  the  hoist,  and  the  Screwmen's  Association,  which  handles 
it  from  that  time  until  it  reaches  the  hold  of  the  ship. 

"  These  two  associations  control  absolutely  the  commerce  of  the 
port,  forming  together  what  is  known  as  the  '  Dock  and  Cotton 
Council/  and  enforcing  the  rules  of  this  council  by  boycott  or  strike. 
The  Screwmen's  Association  refuses  to  take  cotton  from  anybody 
but  members  of  the  Longshoremen's  Association,  and  the  Long- 
shoremen's Association  refuses  to  deliver  the  cotton  to  anybody  but 
members  of  the  Screwmen's  Association. 
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"  The  stevedore  do^s  not,  and  is  not  allowed  to,  come  in  contact 
with  the  individual.  He  cannot  employ  the  individual,  but  must 
employ  an  entire  gang,  which  is  made  up  of  members  of  this  asso- 
ciation among  themselves  and  to  which  they  designate  one  of  them- 
selves as  foreman.  These  screwmen  are  supreme  aboard  ship. 
They  handle  the  cotton  from  the  moment  the  sling  is  attached  to  the 
hoist.  One  of  the  rights  which  they  demand  is  that  one  of  the  gang 
must  operate  the  winch.  They  themselves  select  the  man  who  is  to 
operate  the  winch.  The  stevedore  is  not  allowed  any  choice  in  the 
matter,  and  on  the  day  of  the  accident  the  screwman  and  the  mem- 
bers of  the  gang  in  which  plaintiff  worked,  designated  '  Tony,'  one 
of  their  gang,  to  operate  the  winch. 

"  Every  witness  in  this  case,  including  the  plaintiff  himself,  has 
testified  that  the  stevedore  is  not  allowed  any  choice  in  the  selection 
of  the  winchman,  and- if,  on  the  day  in  question,  the  defendant  had 
put  the  most  expert  machinist  to  operate  this  winch,  all  of  the  screw- 
men  would  have  left  the  work,  and  would  have  declined  to  return 
to  work  until  one  of  their  number  had  been  reinstated  at  the  winch." 
The  plaintiff  and  his  fellow-workmen  were  engaged  in  loading 
cotton  from  the  wharf  into  the  hold  of  the  ship.     The  operation 
consists  in  hoisting  the  cotton  from  the  wharf  by  means  of  a  steam 
winch  and  lowering  it  into  the  hold,  where  it  is  stored.    This  work 
is  subdivided  by  the  arbitrary  regulation  of  a  certain  element  of 
labor  in  the  city  of  New  Orleans.    The  cotton  is  handled  on  the 
wharf  and  the  rope  attached  to  the  hoisting  gear  by  a  class  of  men 
called  "  Longshoremen."     The  hoisting  gear  is  operated  and  the 
cotton  detached  therefrom  and  stored  by  a  class  of  men   called 
"Screwmen."    Under  the  regulations  which  these  labor  associations 
have  established,  and  as  conditions  imposed  by  them,  the  longshore- 
men will  not  handle  the  cotton  that  is  not  hoisted  and  stored  by  screw- 
men,  and  the  screwmen  will  not  hoist  and  store  cotton  that  is  not 
handled  by  the  longshoremen.     Whatever,  therefore,  may  be  the 
particular  work  that  these  respective  laborers  may  be  assigned  to, 
it  is  evident  they  are  engaged  in  the  common  work  and  undertaking 
of  loading  cotton  from  the  wharf  into  the  hold  of  the  ship.    The 
man  operating  the  winch  was  a  screwman,  and  belonged  to  the  same 
gang  as  the  plaintiff.    The  hoisting  of  the  cotton  by  means  of  the 
steam  winch  and  lowering  it  into  the  hold,  where  it  is  detached  and 
placed  in  position,  is  a  common  work  or  undertaking.     It  is  evi- 
dently considered  such  by  the  screwmen  themselves,  for  the  reasons 
that  in  the  gangs  which  they  make  up  to  do  this  work  they  always 
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include  and  require  the  master  to  employ  one  of  their  men  to 
operate  the  steam  winch.  On  the  occasion  of  this  injury  the  steam 
winch  was  operated  by  one  of  plaintiff's  fellow-gangmen  or  workers. 

The  following  testimony  was  given  by  the  defendant  on  the  trial : 

"  Q.  Mr.  Kearney,  what  is  your  business? 

"  A.  I  am  stevedore  for  the  Harrison  Line  steamers. 

"  Q.  Were  you  engaged  in  loading  the  Steamship  Chancellor  on 
the  day  that  this  accident  is  said  to  have  occurred  ? 
A.  I  was. 

Q.  Do  you  employ  members  of  the  Screwmen's  and  Longshore- 
men's Associations? 

"A.  Yes,  sir. 

"  Q.  Do  they  fill  all  positions  appertaining  to  the  loading  of  the 
ship? 

"A.  Yes,  sir. 

"  Q.  Under  your  engagement  with  the  Screwmen's  Association 
do  you  or  not  select  a  winchman  of  your  own  choice? 

"  A.  No,  sir ;  I  have  nothing  to  do  with  it. 

"  Q.  Who  must  you  employ  ? 

"  A.  I  must  employ  a  foreman  who  is  a  member  of  the  union,  and 
he  selects  the  men  to  do  the  work. 

"Q.  Can  you  employ  the  captains  of  the  hatch? 

"  A.  I  can't  employ.  It  is  against  the  rules  of  the  Screwmen's 
Association  to  employ  any  of  their  organization." 

By  the  court : 

"  Q.  Mr.  Kearney,  explain  in  a  few  words  how  you  do  this.  You 
are  employed  yourself  by  the  Harrison  Line  to  unload  their  vessels  ? 

"  A.  Yes,  sir. 

"  Q.  Tell  me  how  you  go  about  it. 

"  A.  I  employ  a  foreman  who  is  a  member  of  the  screwmen's 
organization,  and  he  selects  the  men  to  work  aboard  the  ship.  I  tell 
him  the  amount  of  gangs  that  I  want  and  the  amount  that  is  to 
go  in  each  respective  hatch,  and  he  puts  them  to  work. 

"  Q.  Now,  who  on  this  particular  occasion  did  you  employ  as 
foreman  ? 

"  A.  A  man  by  the  name  of  Powers. 

"  Q.  To  what  did  he  belong? 
A.  He  was  a  member  of  the  screwmen's  organization. 
Q.  You  told  Powers  how  many  gangs  you  wanted? 
A.  Yes,  sir. 
Q.  And  who  employed  the  plaintiff,  you  or  Powers? 
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"  A.  The  foreman  of  the  ship  employed  him.    I  had  never  seen 
him  until  I  got  down  that  morning,  until  the  ship  started  working." 
By  defendant's  counsel: 

"  Q-  What  would  be  the  result  if  you  put  an  expert  mechanical 
engineer  to  handling  the  winch? 

"  A.  All  work  would  stop  if  I  employed  anybody  but  what  was  a 
member  of  that  organization. 

Q.  All  work  would  stop  —  by  whom? 

A.  The  screwmen's  organization  would  refuse  to  go  to  work  — 
the  members  of  the  organization. 

"  Q.  And  if  the  screwmen  refused  to  go  to  work  —  struck  — 
could  you  or  could  you  not  load  through  the  longshoremen  that 
ship? 

"  A.  No,  sir. 

"  Q.  Would  they  or  would  they  not  turn  over  stuff  to  a  gang 
that  were  not  members  of  the  Screwmen's  Association? 
"  A.  No,  sir." 

The  evidence  establishes  that,  while  the  longshoremen's  organiza- 
tion and  the  screwmen's  organization  are  distinct  and  separate  asso- 
ciations, they  none  the  less,  by  some  kind  of  an  agreement  made 
between  themselves,  act  in  concert  as  to  working  or  refusing  to 
work.  The  violation  by  a  stevedore  of  the  rules  and  regulations 
of  one  of  the  two  associations  is  practically  and  substantially  acted 
upon  as  a  violation  of  the  rules  and  regulations  of  the  other. 

The  men  working  on  shore  at  the  time  of  the  accident  in  placing 
the  cotton  bales  into  the  sling  were  Mathieu  and  Adler,  two  men 
belonging  to  the  Longshoremen's  Association.  The  man  on  the 
ship  engaged  at  the  hoist  or  "  winch  "  was  a  member  of  the  Screw- 
men's  Association  named  "  Tony."  In  his  pleadings  the  plaintiff 
threw  the  blame  of  the  accident  upon  all  three  of  these  parties; 
but  in  his  argument,  after  the  evidence  was  all  in,  seems  to  throw 
it  upon  the  men  on  shore.  In  their  testimony  the  two  men  on  shore 
throw  the  blame  upon  the  man  at  the  winch.  They  maintain  that, 
when  the  two  bales  which  were  on  the  sling  at  the  time  of  the 
accident  reached  the  ship  they  were  permitted  (intentionally  or 
unintentionally)  to  rest  upon  some  cotton  bales  which  were  upon 
the  ship's  deck,  when  the  man  Tony  who  was  at  the  winch  loosened 
or  relaxed  the  hold  of  the  sling  upon  them  and  by  doing  so  cause' 
one  of  them  to  roll  out  and  fall  into  the  hold,  where  it  struck  and 
injured  the  plaintiff.  There  is  some  conflict  of  evidence  as  to  what 
occasioned  the  falling  of  the  bale  from  the  sling. 


92  20  AMERICAN  NEGLIGENCE  REPORTS. 

Under  the  view  we  take  of  the  rights  and  obligations  of  the  par- 
ties it  is  not  necessary  for  us  to  determine  which  of  the  workmei 
was  responsible  for  the  falling. 

When  a  person  contracting  for  work  which  he  engaged  to  dc 
needs  a  number  of  workmen  to  perform  the  same,  the  individual 
workmen  employed  rely  upon  the  contractor's  having  and  exercising 
proper  knowledge,  skill,  and  prudence  in  the  selection  of  the  work- 
men other  than  themselves ;  that  he  will  see  to  it  that  they  each  have 
proper  knowledge,  skill,  and  prudence.  They  rely,  also,  upon  his 
exercising  himself  (or  through  some  one  whom  he  selects  to  rep- 
reserft  him)  due  care,  knowledge,  and  prudence  in  superintending 
the  workmen  as  they  work ;  that  he  will  see  that  they  perform  their 
work  properly.  The  workmen  may,  however,  elect  in  any  particular 
case,  as  between  themselves  and  the  contractor,  to  relieve  the  latter 
from  these  duties  and  obligations,  and  the  responsibility  resulting 
from  their  nonperformance,  by  selecting  agencies  of  their  own 
choice,  to  which  they  look  for  their  own  proper  protection,  and 
which  they  substitute  for  that  purpose  for  the  contractor.  The 
responsibility  of  the  contractor  rests  upon  freedom  of  action  in  the 
selection  of  the  workmen  and  in  his  superintendence  over  them. 
When  the  individual  workmen,  instead  of  allowing  matters  to  take 
their  usual  shape  and  course,  make  it  a  condition  of  their  consent 
to  accepting  service  that  he  (the  contractor)  will  yield  in  their  favor 
this  right  of  freedom  of  action  as  to  selection  and  superintendence, 
they  absolve  him  from  responsibility  which  would  otherwise  be 
thrown  upon  him  and  look  to  that  of  thfcir  own  selected  agencies. 
When  the  workmen  delegate  to  a  labor  organization  which  they 
have  joined  (and  to  others  in  privity  with  their  own  organization) 
the  right  of  selection  and  superintendence,  they  agree  to  accept  the 
membership  of  their  fellow-workmen  in  those  organizations,  and 
the  action  of  those  associations,  ipso  facto,  as  a  good  and  sufficient 
guaranty  to  them  for  their  individual  safety  and  protection,  so  far 
as  the  contractor  is  concerned.  If  they  deem  membership  in  organi- 
zations as  conferring  benefits  upon  them,  they  cannot  accept  the 
benefits  and  repudiate  the  resulting  legal  disadvantages. 

For  the  reasons  assigned  herein,  it  is  hereby  ordered  and  decreed 
that  the  judgment  appealed  from  be,  and  it  is  hereby,  affirmed. 
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JENSEN  V.  KYER. 

Supreme  Judicial  Court,  Maine,  December,  1903. 


MASTER  AND  SERVANT  —  SERVANT'S  DUTY  —  ASSUMPTION  OF 
RISK.  —  1.  Master  and  servant  do  not  stand  upon  the  same  footing. 
The  servant's  duty  is  obedience.  He  has  a  right,  within  reasonable 
limits,  to  rely  upon  his  master's  knowledge,  skill  and  ability  and  is  not 
bound  to  set  his  judgment  against  the  judgment  of  his  superior.  Specific 
orders  and  assurances  of  safety,  coming  from  such  a  source,  have  a 
natural  tendency  to  throw  him  off  his  guard  and  lull  him  into  a  feeling 
of  security. 

SAME  — CONTRIBUTORY  NEGLIGENCE  —  2.  In  determining  the  ques- 
tion of  contributory  negligence  of  a  servant  who  is  injured  while  acting 
in  obedience  to  the  specific  orders  of  the  master  present  and  under  his 
assurance  of  safety,  such  order  and  assurance  constitute  a  part  of  the 
attendant  circumstances  to  be  considered. 

SAME.  —  3.  Such  order  and  assurance  are  immaterial,  however,  unless  they 
are  the  operating  influence  which  induces  the  servant  to  do  the  act  that 
is  the  immediate  cause  of  the  injury. 

SAME  —  ORDER  OF  MASTER  —  4.  To  constitute  an  order  it  is  not  neces- 
sary that  the  language  used  should  be  of  a  formally  imperative  character. 

SAME  —  5.  If  the  danger  is  so  patent  and  serious  that  no  prudent  man 
would  incur  it,  the  servant  cannot  plead  the  master's  order  or  assurance 
of  safety  as  a  justification  for  placing  himself  in  a  position  of  such 
obvious  peril. 

SAME  — ASSUMPTION  OF  RISK.  —6.  Negligence  on  the  part  of  the  mas- 
ter is  not  one  of  the  ordinary  risks  which  the  servant  assumes  as  a 
part  of  his  contract  of  employment. 

SAME.  —  7.  Upon  the  question  of  voluntary  assumption  of  risk  by  the  ser- 
vant, he  is  chargeable  with  the  full  consequences  of  what  he  ought  to 
have  known  in  the  exercise  of  ordinary  care  and  prudence,  but  the 
specific  command  of  the  master  and  his  assurance  of  safety  are  to  be 
weighed  as  a  part  of  the  attendant  circumstances. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Cumberland  County. 

Action  by  Neils  C.  Jensen  against  Thomas  A.  L.  T.  Kyer  to 
recover  for  personal  injuries.  From  an  order  of  nonsuit,  plaintiff 
excepts.    Exceptions  sustained. 

Argued  before  Emery,  Savage,  Powers,  Peabody,  and  Spear,  JJ. 

Wilbur  C.  Whelden,  and  Wilford  G.  Chapman,  for  plaintiff. 

Symonds,  Snow,  Cook  &  Hutchinson,  for  defendant. 

Powers,  J. —  Exceptions  to  the  ruling  of  the  presiding  justice 
ordering  a  nonsuit  at  the  close  of  the  evidence  for  the  plaintiff. 
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The  plaintiff  was  employed  by  the  defendant  to  drive  a  sprinkling 
cart.  He  was  totally  blind  in  one  eye ;  and  the  sight  of  the  other  was 
"  very  poor,"  so  that  he  could  not  see  to  read  without  using  a  glass. 
This  the  defendant  knew.  Plaintiff  had  operated  a  sprinkler  the 
month  before,  but  was  never  upon  the  defendant's  sprinkler  until 
the  day  of  the  injury.  He  had  driven  through  the  big  doors  of 
other  barns  with  different  loads,  but  had  never  been  in  the  defend- 
ant's barn  but  once  or  twice,  and  then  only  on  foot.  The  injury 
was  received  about  five  o'clock  of  a  July  afternoon.  The  defendant 
was  sitting  on  the  seat  of  the  sprinkler  with  the  plaintiff  who  testi- 
fies :  "  When  we  came  along  near  the  yard,  I  asked  him  where  he 
wanted  me  to  put  that  sprinkler ;  and  he  says, '  In  the  barn,  sure.'  So 
I  went  into  the  yard,  and  when  I  came  near  the  barn  door  I  stopped 
the  sprinkler,  and  then  he  raised  up  in  the  seat,  and  I  thought  I 
was  going  off,  too,  and  he  says :  *  Hold  on.  Sit  right  down  there 
on  the  sprinkler,  and  I  will  tell  you  when  to  come  in.'  And  he  went 
off  the  sprinkler,  and  went  into  the  barn,  and  then  he  turned  around 
and  looked  around,  and  then  he  says :  '  All  right ;  come  in.'  I  was 
not  ready.  I  turned  about  to  be  sure  to  take  the  right  —  to  have 
everything  ready.  I  knew  the  horses  would  start  quick  up  the  rise. 
And  he  says,  '  Come  on  now ;  everything  is  all  right,'  and  went  into 
the  door.  So  I  started,  and  when  I  came  in  the  door  the  upper  part 
of  the  door  struck  me  right  here,"  jamming  the  plaintiff  between 
the  top  of  the  doorway  and  the  seat  of  the  sprinkler  and  injuring 
his  spine.  One  witness  stated  that  when  the  defendant  called  to  the 
plaintiff  the  second  time  there  was  "  a  little  anger  with  it."  There 
was  also  evidence  tending  to  prove  that  the  barn  floor  was  about 
three  feet  above  the  level  of  the  yard,  and  that  from  the  barn  floor 
to  the  bottom  of  the  rise  was  about  ten  feet.  Just  how  far  from  the 
door  the  plaintiff  stopped  his  team  and  the  defendant  got  down  does 
not  appear.  He  says  he  stopped  the  sprinkler  when  he  came  near 
the  barn  door.  If  he  stopped  his  horses  at  the  foot  of  the  rise 
sitting  upon  the  seat,  he  would  be  some  twenty  feet  away.  The  top 
of  the  doorway  was  from  six  inches  to  a  foot  above  the  seat  of 
the  sprinkler  when  standing  on  the  level  of  the  barn  floor.  The 
question  presented  by  the  exceptions  is  whether  upon  the  undisputed 
evidence,  viewed  in  the  light  most  favorable  to  the  plaintiff,  a  verdict 
for  the  plaintiff  could  be  sustained. 

Was  the  defendant  negligent  ?  It  is  familiar  law  that  it  is  the  duty 
of  the  master  to  exercise  ordinary  care  in  view  of  all  the  circum- 
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stances  to  see  that  the  servant  shall  not  be  exposed  to  dangers  which 
can  be  avoided  by  the  use  of  such  care  (Rhoades  v.  Varney,  91  Me 
222,  39  Atl.  Rep.  552),  and  to  use  all  reasonable  precautions  for  the 
safety  of  those  in  his  service  (Buzzell  v.  Laconia  Mfg.  Co.,  48  Me. 
113,  15  Am.  Neg.  Cas.  256,  79  Am.  Dec.  212).  When  intelligent  and 
impartial  men  might  honestly  draw  different  conclusions  from  the 
facts  the  question  of  ordinary  care  is  for  the  jury.  Larrabee  v. 
Sewall,  66  Me.  376.  The  court  is  of  the  opinion  that  a  jury  would 
be  justified  in  finding  that  to  order  the  defendant  to  "  hold  on  " 
and  "  sit  right  down  there  "  upon  the  seat,  for  that  was  where  he 
was  sitting  at  the  time  he  rose  up,  and  to  drive  this  sprinkler  through 
a  door  through  which  the  defendant  knew  it  had  never  been,  without 
making  any  tests  or  measurements  to  see  whether  it  could  be  done 
with  safety,  did  not  fulfil  the  measure  of  duty  which  the  law  imposes 
upon  the  master.  If,  as  is  urged,  the  defendant  did  not  go  into  the 
barn  to  see  if  the  doorway  was  of  sufficient  height  to  allow  the 
sprinkler  to  be  driven  in  in  safety,  that  his  attention  was  not  directed 
to  the  danger,  and  he  did  not  notice  it,  it  was  none  the  less  a  failure 
to  exercise  ordinary  care  to  see  that  the  place  into  which  he  ordered 
the  plaintiff  to  drive  was  reasonably  safe.  It  is  stoutly  contended, 
however,  that  the  defendant  did  not  order  or  direct  the  plaintiff  to 
drive  into  the  barn,  but  simply  when  to  drive  in,  and  the  defendant 
relies  upon  the  plaintiff's  testimony,  "  He  raised  up  in  the  seat,  and  I 
thought  I  was  going  off  too,  and  he  says,  '  Hold  on,  sit  right  down 
there  on  the  sprinkler  and  I  will  tell  you  when  to  come  in/  "  It  is 
a  fair  inference  that  this  was  an  order  for  the  plaintiff  to  remain 
seated  on  the  sprinkler. 

Whether  the  plaintiff's  subsequent  statement,  made  after  going 
into  the  barn  and  looking  around :  "  All  right ;  come  in."  "  Come 
on  now ;  everything  is  all  right "  —  the  last  time  with  a  little  anger 
in  his  voice,  did  not  amount  to  an  order,  was  for  the  jury  to  deter- 
mine. Certainly  the  defendant's  construction  is  not  only  inference 
which  intelligent  and  impartial  men  might  draw  from  his  language 
and  acts.  To  constitute  an  order  it  is  never  necessary  to  show  that 
the  language  used  is  of  a  formally  imperative  character.  In  Stephens 
v.  H.  &  St.  J.  R.  Co.,  96  Mo.  207,  16  Am.  Neg.  Cas.  504,  9  S.  W. 
Rep.  589,  9  Am.  St.  Rep.  336,  a  workman,  when  told  to  clear  the 
track  as  a  train  was  coming,  said  to  the  foreman  that  there  were  two 
stones  on  the  track,  and  was  told  that  it  was  time  he  was  getting 
them  off.  It  was  held  that  he  was  justified  in  considering  this  an 
order.    In  the  case  at  bar,  whether  the  defendant  ordered  the  plain- 
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tiff  to  drive  into  the  barn  is  to  be  determined  from  the  standpoint 
of  what,  under  all  circumstances,  the  plaintiff  was  justified  in  con- 
sidering it. 

Was  the  plaintiff  guilty  of  contributory  negligence?  It  is  urged 
that  the  accident  took  place  in  broad  day  light,  that  the  plaintiff 
was  only  some  twenty  feet  away  from  the  doorway,  that  the  situa- 
tion was  as  apparent  to  him  as  to  the  defendant,  that  he  did  not  rely 
upon  defendant's  statements  but  upon  his  own  judgment,  that  if  he 
failed  to  use  his  senses  he  was  guilty  of  contributory  negligence,  and 
that,  if  he  did  use  them,  he  must  have  seen  and  appreciated  the  dan- 
ger and  voluntarily  assumed  the  risk.  In  considering  what  conclu- 
sion a  jury  would  be  justified  in  reaching  upon  this  question  it 
is  necessary  to  remember  that  in  this  case  there  are  present  two 
differentiating  circumstances,  that  the  plaintiff  was  obeying  the 
direct  specific  orders  of  the  master  present,  and  that  he  acted  under 
an  assurance  of  safety.  "  Although  the  circumstances  when  ab- 
stracted from  the  fact  of  the  giving  of  the  order  may  be  such  as  to 
justify  a  court  in  holding  that  the  servant  appreciated  the  danger  to 
which  his  injury  was  due,  and  was  negligent  in  subjecting  himself 
to  the  danger,  such  a  conclusion  is  in  a  large  number  of  instances 
not  warrantable,  if  the  testimony  goes  to  show  that  the  immediate 
occasion  of  his  being  subjected  to  that  danger  was  his  compliance 
with  the  order."  Labatt,  Master  &  Servant,  §  439.  And  the  ser- 
vant's position  is  strengthened  when  he  acted  not  only  in  obedience 
to  orders  but  under  the  master's  assurance  of  safety.  Id.,  §  453. 
This  court  has  said  that,  under  such  circumstances,  the  servant's 
conduct  is  to  be  viewed  "  in  the  light  of  reasonable  charity." 
Drapeau  v.  Paper  Co.,  96  Me.  300,  52  Atl.  Rep.  647;  Sawyer  v. 
Paper  Co.,  90  Me.  354,  38  Atl.  Rep.  318,  60  Am.  St.  Rep.  260.  In 
other  words,  in  weighing  all  the  circumstances  attending  the  situa- 
tion, obedience  to  the  master's  specific  orders  and  his  assurance  of 
safety  must  be  included.  This  well-recognized  doctrine  is  based 
upon  several  considerations ;  that  the  master  *and  servant  do  not 
stand  upon  the  same  footing;  that  the  servant's  duty  is  obedience; 
that  he  has  a  right  within  reasonable  limits  to  rely  upon  the  master's 
knowledge,  skill  and  ability,  and  is  not  bound  to  set  his  judgment 
against  the  judgment  of  his  superior,  and  that  orders  and  assur- 
ances of  safety,  coming  from  such  a  source,  have  a  natural  tendency 
to  throw  him  off  his  guard,  and  lull  him  into  a  feeling  of  security. 

Was  the  danger  of  obedience  to  the  order  as  apparent  to  the 
plaintiff  as  to  the  defendant?     He  did  not  have  the  same  means 
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and  opportunity  for  observation.  His  eyesight  was  defective. 
While  he  says  he  could  see  in  the  doorway  and  see  if  anything  was 
standing  there  yet  at  the  same  time  he  says  it  "  was  not  so  very 
plain;  there  was  kind  of  dark/'  Whether  and  to  what  extent  this 
was  true,  and  its  bearing  upon  the  question  of  due  care,  were  facts 
which  a  jury  could  best  determine.  The  defendant  had  the  advan- 
tage of  viewing  the  doorway  from  the  seat  of  the  sprinkler  and 
also  viewing  the  sprinkler  from  the  doorway  three  feet  above  the 
level  of  the  yard.  Of  course  the  plaintiff  cannot  recover  if  he  relied 
upon  his  own  judgment,  and  the  defendant's  orders  and  assurances 
of  safety  were  not  the  operating  influence  which  induced  him  to 
attempt  to  drive  into  the  barn  while  seated  upon  the  sprinkler,  be- 
cause but  for  these  differentiating  circumstances  it  was  plainly  con- 
tributory negligence  for  him  to  do  so  without  first  taking  steps 
to  ascertain  whether  it  could  be  done  with  safety,  and  his  defective 
eyesight  would  be  no  excuse.  He  says  he  looked  and  thought  it  was 
all  right  to  drive  in,  that  he  could  drive  in  without  bending  over, 
and  that  he  drove  right  ahead  thinking  that  he  could  go  through  the 
door  all  right.  If  this  testimony  stood  alone  it  would  be  conclusive 
against  him.  He  testified  further,  however,  that  he  did  not  exercise 
his  own  judgment  about  whether  it  was  all  right.  On  the  whoU 
testimony  the  court  cannot  say,  as  matter  of  law,  that  the  state- 
ments of  the  defendant  were  not  the  operating  influence  which 
induced  his  action. 

The  plaintiff  must  not  only  have  relied  upon  the  superior  judg- 
ment of  the  master  but  have  had  a  right  to  rely  upon  it.  If  the 
danger  was  so  patent  and  serious  that  no  prudent  man  would  have 
incurred  it,  the  plaintiff  cannot  plead  the  defendant's  orders  as  a 
justification  for  placing  himself  in  a  position  of  such  obvious  peril. 
Here  again  the  court  is  not  prepared  to  say,  in  view  of  all  the  cir- 
cumstances, especially  his  defective  eyesight  and  the  position  from 
which  he  viewed  the  doorway,  a  position  retained  in  obedience  to 
orders,  that  honest  and  intelligent  men  might  not  differ  in  their 
conclusions. 

Did  the  plaintiff  know  and  understand  the  nature  and  the  extent 
of  the  danger  to  which  he  was  exposed,  so  that  he  can  be  said  to  have 
assumed  the  risk?  Driving  into  this  doorway  while  seated  upon 
the  sprinkler,  in  obedience  to  the  negligent  orders  of  the  defendant, 
was  not  a  risk  which  was  ordinarily  incident  to  his  employment, 
so  that  the  plaintiff  must  be  held  in  law  to  have  assumed  it  at  thr 
time  he  made  his  contract,  because  negligence  on  the  part  of  the 
Vol.  XX  — 7  * 
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defendant  cannot  be  presumed  to  have  been  within  the  plaintiff's 
contemplation  as  a  part  of  that  employment.  He  did  not  assume 
it  later  unless  he  knew  and  fully  appreciated  the  nature  and  extent 
of  the  danger.  Mere  knowledge  that  there  was  danger  is  not  con 
elusive.  Frye  v.  Gas  Co.,  94  Me.  17,  46  Atl.  Rep.  804;  Mundle 
v.  Hill  Mfg.  Co.,  86  Me.  400,  15  Am.  Neg.  Cas.  281,  30  Atl.  Rep. 
16.  "  When  we  say  that  a  man  appreciates  a  danger,  we  mean  that 
he  forms  a  judgment  as  to  the  future,  and  that  his  judgment  is  right. 
But  if  against  this  judgment  is  set  the  judgment  of  a  superior,  one, 
too,  who  from  the  nature  of  the  calling  of  the  two  men  and  of  the 
superior's  duty  seems  likely  to  make  the  more  accurate  forecast, 
and  if  to  this  is  added  a  command  to  go  on  with  his  work  and  to 
run  the  risk,  it  becomes  a  complex  question  of  the  particular  cir- 
cumstances whether  the  inferior  is  not  justified  as  a  prudent  man 
in  surrendering  his  own  opinion  and  obeying  the  command."  McKee 
v.  Tourtellotte,  167  Mass.  69,  15  Am.  Neg.  Cas.  66gn,  44  N.  E.  Rep. 
1071,  48  L.  R.  A.  542.  And  this  is  equally  true  whether  "the 
probability  of  the  superior's  making  the  more  accurate  forecast" 
arises  from  the  nature  of  his  calling,  or  from  his  better  means  of 
and  opportunity  for,  observing  the  situation  at  the  time.  If  the 
danger  was  obvious  to  a  person  of  ordinary  prudence  and  intelli- 
gence then  the  plaintiff  assumed  the  risk.  He  is  chargeable  with  the 
full  consequences  of  what  he  knew  irrespective  of  orders  or  assur- 
ances of  safety.  In  view,  however,  of  his  imperfect  eyesight  and 
the  position  he  occupied  twenty  feet  at  least  away  from  the  doorway, 
which  was  up  a  rise  of  ten  feet  in  length  and  three  feet  in  height, 
the  conclusion  is  not  irresistible  that  he  knew  and  understood  the 
nature  and  degree  of  the  danger.  In  determining  what  he  ough' 
to  have  known  in  the  exercise  of  ordinary  care  and  prudence,  with 
which  facts  he  is  equally  chargeable,  the  command  of  the  master 
and  his  assurance  of  safety  are  to  be  weighed  as  part  of  the  attend- 
ant circumstances.  "  When  an  act  is  performed  by  a  servant  in 
obedience  to  a  command  from  one  having  authority  to  give  it,  and 
the  performance  of  the  act  is  attended  with  a  degree  of  danger,  yet 
in  such  case  it  is  not  requisite  that  such  servant  shall  balance  the 
degree  of  danger,  and  decide  with  absolute  certainty  whether  he 
must  do  the  act,  or  refrain  from  it ;  and  his  knowledge  of  attendant 
danger  will  not  defeat  his  right  of  recovery,  if,  in  obeying  the  com- 
mand, he  acted  with  that  degree  of  prudence  that  an  ordinarily 
prudent  man  would  have  done  under  the  circumstances."  Chicago 
Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  148  111.  573,  14  Am.  Neg. 
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Cas.  326,  36  N.  E.  Rep.  572.  In  the  infinite  variety  of  fact  and  cir- 
cumstance presented  by  negligence  cases  it  is  rarely  of  profit  to 
examine  and  compare  the  facts  of  other  cases.  The  difficulty  is  in 
drawing  the  inference  from  the  facts  under  the  rules  of  law.  When 
there  is  more  than  one  inference  possible  the  law  leaves  it  to  twelve 
men,  rather  than  to  one,  to  say  what  is  the  correct  inference.  In 
Haley  v.  Case,  142  Mass.  316,  15  Am.  Neg.  Cas.  705,  7  N.  E.  Rep. 
877,  it  is  said :  "  When  the  master  undertakes  to  direct  specifically 
the  performance  of  work  in  a  particular  manner,  we  cannot  say, 
as  matter  of  law,  that  the  servant  is  not  justified  in  relying  to  some 
extent  upon  the  knowledge  and  carefulness  of  his  employer,  and  in 
relaxing  somewhat  the  vigilance  which  otherwise  would  be  incum- 
bent upon  him." 

The  case  at  bar  is  to  be  distinguished  from  those  cases  where  the 
servant  was  not  acting  in  obedience  to  the  orders  of  the  master 
and  under  an  assurance  of  safety ;  and  also  from  those,  where  though 
one  or  both  of  these  elements  were  present,  the  orders  were  general 
and  the  servant  was  left  to  do  the  work  in  his  own  way,  such  as 
Wormell  v.  Railroad  Co.,  79  Me.  405,  15  Am.  Neg.  Cas.  339,  10 
Atl.  Rep.  49,  1  Am.  St.  Rep.  321 ;  and  Lodi  v.  Maloney,  184  Mass. 
240,  68  N.  E.  Rep.  229. 

The  case  is  close,  but  it  is  our  opinion  that  it  should  be  submitted 
to  a  jury  to  say  what  are  the  correct  inferences  to  be  drawn  from 
the  uncontradicted  evidence.  Mahoney  v.  Dore,  155  Mass.  513,  if 
Am.  Neg.  Cas.  686,  30  N.  E.  Rep.  366;  Burgess  v.  Ore  Co.,  165 
Mass.  71,  15  Am.  Neg.  Cas.  651,  42  N.  E.  Rep.  501. 

Exceptions  sustained. 


STRASBURGER  V.  VOGEL. 

Court  of  Appeals,  Maryland,  February,  1906. 


INFERENCE  OF  NEGLIGENCE  WHEN  DEDUCIBLE  FROM  SUR- 
ROUNDING CIRCUMSTANCES.  —  An  inference  of  negligence  may 
be  deduced  from  all  the  circumstances  attendant  upon  and  surrounding 
an  accident,  if  the  injury  results  from  a  condition  or  event  not  only 
in  its  very  nature  destructive  of  the  safety  of  persons  or  property,  but 
also  so  wrongful  in  its  quality  as  to  permit  no  inference  except  that  of 
negligence. 
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UNKNOWN  PERSONS  ON  ROOF  CAUSING  BRICKS  TO  FALL  TO 
STREET  AND  INJURING  PEDESTRIANS.  —  The  owner  of  a  build- 
ing cannot  be  held  responsible  for  the  act  of  persons  who  entered  on  his 
roof  without  his  knowledge  and  in  some  way  other  than  through  his 
premises,  and  who,  by  leaning  on  his  chimney  caused  bricks  to  fall  there- 
from to  the  street  and  to  injure  persons  thereon. 

ERRONEOUS  INSTRUCTION.  —  Where  there  was  no  evidence  that  the 
defendant's  chimney  was  out  of  repair,  and  it  appeared  that  the  several 
persons  who  leaned  against  the  chimney  at  the  time  the  brick  that  injured 
the  plaintiff,  fell,  were  there  without  the  defendant's  knowledge  and  that 
they  did  not  get  on  the  roof  through  his  premises,  an  instruction  author- 
izing a  verdict  for  plaintiff  on  the  jury  finding  that  defendant  was  in 
possession  of  the  house  and  that  plaintiff  was  struck  by  a  brick  that  fell 
therefrom  unless  defendant  showed  that  the  falling  of  the  brick  was  not 
caused  by  his  negligence  was  erroneous.  N 

Appeal  from  Superior  Court  of  Baltimore  City. 

Action  by  John  M.  Vogel,  infant,  by  his  father  and  next  friend, 
Mathias  Vogel,  against  Melville  Strasburger.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  McSherry,  C.  J.,  and  Briscoe,  Boyd,  Page, 
Pearce,  Jones,  Schmucker,  and  Burke,  JJ. 

Wm.  G.  Towers,  for  appellant. 

John  S.  Young  and  Howard  Bryant,  for  appellee. 

McSherry,  C.  J.  —  This  is  an  appeal  from  a  judgment  rendered 
by  the  Superior  Court  of  Baltimore  city.  There  are  two  bills  of 
exceptions  in  the  record,  but,  under  the  ruling  in  Barabasz  v.  Kabat, 
91  Md.  53,  46  Atl.  Rep.  337,  we  need  deal  only  with  the  questions 
raised  by  the  second  one.  The  declaration  sets  forth  that  the  defend- 
ant, who  is  the  appellant,  in  this  court,  was  the  owner  and  was  in 
possession  of  certain  premises  situated  on  the  northeast  corner  of 
Fayette  and  Eutaw  streets  in  Baltimore  city,  and  that  whilst  the 
plaintiff,  an  infant  then  about  four  years  of  age,  was  standing  on 
the  pavement  in  front  of  the  premises,  a  brick  was  caused  and  pro- 
cured, through  the  negligence  and  carelessness  of  the  defendant, 
to  fall  from  the  roof  or  top  of  the  defendant's  building,  and  that 
the  brick  struck  the  infant  on  the  head  and  seriously  and  perma- 
nently injured  him.  The  declaration  then  avers  "  that  the  injuries 
aforesaid  were  all  caused  through  the  negligence  and  want  of  due 
and  ordinary  care  upon  the  part  of  the  defendant,  and  through  no 
fault  of  the  plaintiff." 

Under  the  issue  joined  on  the  plea  that  the  defendant  did  not 
commit  the  wrong  alleged  the  following,  among  other,  undisputed 
facts  appeared  in  evidence :    On  July  22,  1903,  there  was  a  parade 


20  American  Negligence  Reports.  101 

of  the  Order  of  Elks  in  Baltimore.    Large  crowds  of  people  assem- 
bled on  the  sidewalks  along  the  route  of  the  parade.    Amongst  the 
persons  who  stood  on  the  pavement  in  front  of  the  premises  of  the 
defendant  on  Eutaw  street  was  the  infant  plaintiff,  with  his  grand- 
mother.   Whilst  standing  there  some  bricks  fell  from  a  chimney  of 
the  defendant's  premises,  and  one  of  them  struck  the  infant  plaintiff 
on  the  head  and  fractured  his  skull.    His  injuries  were  serious  and 
perhaps  permanent.    He  was  taken  to  a  hospital  for  treatment  and 
remained  there  for  more  than  five  months.    The  premises  occupied 
by   the  defendant  were  a  four-story  building  which  was  situated 
on  the  north-east  corner  of  Fayette  and  Eutaw  streets.     It  was 
adjoined  on  the  north  —  that  is,  on  Eutaw  street  —  by  a  two-story 
structure,  the  roof  of  which  was  twenty-two  feet  lower  than  the  roof 
of   the  defendant's  house.     The  house  which  we  are  calling  the 
defendant's  house  does  not  belong  to  but  is  leased  by  him,  and  for 
the  purposes  of  this  case  he  will  be  treated  as  the  owner  of  it, 
because  under  his  lease  his  liability  to  the  plaintiff,  if  any  exists  at 
all,  is  precisely  the  same  that  it  would  be  if  he  were  the  owner  in  fee 
of  the  premises.    The  lower  floor  of  the  building  is  occupied  by  the 
defendant  in  carrying  on  the  business  of  a  druggist.    The  second 
floor  was  vacant.    The  third  floor  is  sublet  to  the  firm  of  Eiseman 
Bros.,  tailors.    The  fourth  floor  was  vacant.    Entrance  to  the  upper 
floors  of  the  building  was  gained  from  the  street  through  a  door 
separate  from  the  drug  store  and  which  opened  into  a  stairway. 
There  was  no  trap  door  in  the  roof  of  the  defendant's  building,  and 
to  reach  that  roof  from  the  roof  of  the  house  immediately  north 
on  Eutaw  street  a  ladder  at  least  twenty-two  feet  long  would  have 
been  required.    Quite  a  number  of  persons  appear  to  have  ascended 
the  stairway  of  the  defendant's  building  to  the  third  floor,  and  then 
to  have  stepped  out  of  a  window  to  the  roof  of  the  adjoining  house 
on  the  north,  to  view  the  parade  on  the  day  in  question.    The  posi- 
tion they  occupied  was  therefore  twenty-two  feet  below  the  level 
of  the  defendant's  roof.    There  is  not  a  particle  of  evidence  in  the 
record  to  show  that  there  was  a  ladder  on  the  adjoining  roof,  or 
that  there  were  any  other  means  to  enable  the  persons  who  went 
up  the  defendant's  stairway  and  out  upon  the  adjoining  roof  to  get 
from  that  roof  to  the  roof  of  the  defendant's  building.    It  was  there- 
fore physically  impossible,  so  far  as  the  record  discloses,  for  any  of 
those  persons  to  have  been  on  the  roof  of  the  defendant's  building; 
and  consequently  equally  impossible  for  any  of  them  to  have  had  any 
connection  with  the  falling  of  the  bricks  from  a  chimney  on  the  de- 
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fendant's  roof  situated  twenty-two  feet  higher  than  the  place  those 
persons  occupied.  But  bricks  did  fall  from  the  defendant's  chimney, 
and  one  of  them  did  strike  the  infant  plaintiff.  For  the  injury  thus 
sustained  this  suit  was  brought.  The  verdict  of  the  jury  was  in 
favor  of  the  plaintiff,  and  upon  that  verdict  a  judgment  was  entered 
against  the  defendant,  and  he  has  taken  this  appeal. 

Negligence  Js  the  gravamen  of  the  action,  and  the  negligence 
relied  on  is  the  alleged  failure  of  the  defendant  to  keep  in  proper 
repair  the  chimney  of  his  house,  from  which  the  brick  which  caused 
the  injury  fell.  There  is  no  evidence  whatever  in  the  record  that 
in  point  of  fact  the  chimney  was  in  a  condition  of  disrepair.  No 
witness  was  called  to  show  that  it  needed  pointing,  or  that  it  was 
out  of  plumb,  or  that  the  mortar  which  fell  with  the  bricks  gave  any 
indication  of  deterioration  or  decay.  The  single  isolated  fact  relied 
on  to  establish  negligence  was  the  fact  that  the  bricks  fell.  The 
argument  is  the  bricks  could  not  have  fallen  if  the  chimney  had  not 
been  out  of  repair ;  they  did  fall ;  therefore  the  chimney  was  out  of 
repair,  and  if  out  of  repair,  the  defendant  was  guilty  of  negligence 
in  permitting  it  to  be  out  of  repair,  because  it  was  his  duty  to  keep 
it  in  repair;  and  hence  that  his  negligence  caused  the  injury.  This 
argument  embodies  the  doctrine  of  res  ipsa  loquitur,  and  the  first 
instruction  given  at  the  instance  of  the  plaintiff  assumes  that  the 
doctrine  is  applicable  to  this  case.  Now,  what  is  that  doctrine? 
It  is  merely  a  short  way  of  saying  that  the  circumstances  attendant 
upon  an  accident  are  themselves  of  such  a  character  as  to  justify 
a  jury  in  inferring  negligence  as  the  cause  of  that  accident ;  and  it 
is  applicable  to  two  classes  of  cases,  viz.,  "  when  the  relation  of 
carrier  and  passenger  exists  and  the  accident  arises  from  some 
abnormal  condition  in  the  department  of  actual  transportation; 
second,  where  the  injury  arises  from  some  condition  or  event  that 
is  in  its  very  nature  so  obviously  destructive  of  the  safety  of  persons 
or  property  and  is  so  tortious  in  its  quality  as,  in  the  first  instance 
at  least,  to  permit  no  inference  save  that  of  negligence  on  the  part 
of  the  person  in  control  of  the  injurious  agency."  Benedick  v.  Potts, 
88  Md.  55,  40  Atl.  Rep.  1068,  41  L.  R.  A.  478.  With  the  first  of 
those  two  classes  we  are  not  here  concerned.  In  the  instances  fall- 
ing within  the  second  of  those  classes,  an  inference  of  negligence 
in  lieu  of  direct  proof  of  negligence,  may  be  deduced  from  all  the 
circumstances  attendant  upon  and  surrounding  an  accident,  if  the 
injury  results  from  a  condition  or  event  not  only  in  its  very  nature 
destructive  of  the  safety  of  persons  or  property,  but  also  so  wrong- 


20  American  Negligence  Reports.  103 

ful  in  its  quality  as  to  permit,  at  least  primarily,  no  inference  except 
that  of  negligence  on  the  part  of  the  person  controlling  the  injurious 
agency.  To  draw  an  inference  of  negligence  from  only  a  part  of 
the  attendant  circumstances  would  be  both  illogical  and  erroneous, 
since  the  sum  total  of  them  must  constitute  the  basis  of  the  infer- 
ence; and  to  exclude,  in  the  mental  process  of  deduction,  a  con- 
sideration of  intervening,  independent,  and  efficient  causes  directly 
occasioning  the  injury,  and  proven  by  a  plaintiff  himself  and  not 
attributable  to  a  defendant,  would  be  to  predicate  actionable  negli- 
gence of  a  condition  or  event  which  did  not  in  fact  produce  the 
injury,  and  thus  allow  a  recovery  against  a  defendant  on  a  ground 
for  which  he  was  in  no  way  answerable.  It  is  obvious,  then,  when 
a  plaintiff  relies  on  the  doctrine  of  res  ipsa  loquitur  it  must  not 
appear  by  his  own  evidence,  or  the  evidence  adduced  in  his  own 
behalf,  that  causes  for  which  the  defendant  was  in  no  way  respon- 
sible produced  the  injury  for  which  damages  are  sought. 

It  is  true,  as  stated  by  this  court  in  Deford  v.  State,  Use  of  Key- 
ser,  30  Md.  205,  and  repeated  in  Murray  v.  McShane,  52  Md.  225 
(36  Am.  Rep.  367),  that,  "in  all  cases  where  a  party  is  in  posses- 
sion of  fixed  property,  he  must  take  care  that  it  is  so  used  and  man- 
aged that  other  persons  shall  not  be  injured;"  and  it  follows,  of 
course,  that  the  lack  of  such  care  is  negligence,  and  if  an  injury 
ensues  therefrom  an  action  will  lie.  It  was  the  duty  of  the  defend- 
ant to  keep  the  chimney  on  his  house  in  repair.  If  he  neglected  to 
do  so,  and  in  consequence  of  that  neglect  the  bricks  fell  therefrom 
and  injured  the  plaintiff,  the  defendant  was  liable.  Now,  if  the 
chimney  was  in  a  condition  of  repair  and  if  no  independent  agency 
intervened,  the  bricks  would  not  have  fallen;  and,  if  no  other  fact 
had  appeared  in  the  case  reflecting  upon  or  accounting  for  their 
falling,  the  mere  fact  that  they  fell  was  a  sufficient  circumstance 
from  which  a  jury  might  have  fairly  concluded  that  their  fall  was 
due  to  a  failure  on  the  part  of  the  defendant  to  keep  the  chimney  in 
proper  repair,  and  such  a  failure  would  be  negligence.  But  the 
plaintiff  did  not  see  fit  to  rely  on  this  inference  of  negligence.  He 
adduced  evidence  to  show  that  an  intervening  and  independent  cause 
operated  to  precipitate  the  bricks  from  the  chimney  to  the  pave- 
ment. In  the  testimony  given  by  some  of  the  plaintiff's  witnesses 
it  appeared  that  there  were  six  or  eight  men  on  the  roof  of  the 
defendant's  house  "  when  the  parade  was  going  by,  and  they  leaned 
on  the  chimney ;  *  *  *  and  in  doing  so  I  knew  very  well,"  said 
one  of  the  plaintiff's  witnesses,  "  the  chimney  would  give  way  and 
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some  of  the  bricks  fall ;  *  *  *  and  then  the  chimney  gave  away 
and  then  there  was  some  bricks  fell  and  came  down  through  the 
canvas  awning."  This  testimony  was  corroborated  by  several  wit- 
nesses for  the  defendant,  and  nothing  appears  in  the  record  to  ques- 
tion or  gainsay  it.  That  several  men  leaned  against  the  chimney  and 
thereby  caused  the  bricks  to  fall  from  it  is  a  fact  proved  by  both 
sides  and  is  undisputed  and  incontrovertible.  Despite  the  testimony 
which  showed  what  was  the  immediate  and  direct  cause  of  the  fall- 
ing of  the  bricks,  the  trial  court,  in  the  first  instruction,  granted  at 
the  instance  of  the  plaintiff,  told  the  jury  that  if  they  should  find 
that  the  defendant  was  in  possession  and  occupancy  of  the  premises, 
and  that  the  plaintiff  whilst  standing  on  Eutaw  street  in  front  of 
that  house  was  struck  by  a  brick  falling  from  the  said  house,  then 
the  verdict  must  be  for  the  plaintiff,  unless  the  defendant  by  a  pre- 
ponderance of  testimony  satisfied  the  jury  that  the  falling  of  the 
brick  was  not  caused  by  the  negligence  of  the  defendant.  The  in- 
struction deliberately  ignored  the  fact,  which  the  plaintiff  had 
proved,  that  an  independent  agency  had  intervened  and  had  caused 
the  bricks  to  fall,  and  permitted  a  recovery  upon  an  inference  of 
negligence  arising  solely  from  the  mere  fact  that  the  bricks  fell, 
unless  the  defendant  satisfied  the  jury  that  the  falling  of  the  bricks 
was  not  caused  by  his  negligence.  If  the  plaintiff's  case  had  rested 
exclusively  upon  an  inference  of  negligence  deduced  from  the  sin- 
gle fact  that  the  bricks  fell  without  an  apparent  or  assigned  cause, 
and  if  the  defendant  had,  by  way  of  answer  to  that  theory,  relied 
upon  the  intervention  of  an  independent  agency,  the  instruction 
would  have  been  correct,  because  the  presumption  of  negligence 
arising  from  an  unexplained  falling  of  the  bricks  would  have  estab- 
lished a  prima  facie  case,  which  the  defendant  could  only  have  re- 
butted by  showing  a  state  of  facts  which  destroyed  or  negatived  that 
presumption.  Between  the  two  conflicting  theories  it  would  have 
been  the  province  of  the  jury  to  pass.  But,  when  the  plaintiff  him- 
self shows  that  the  injury  complained  of  must  have  resulted  either 
from  the  negligence  of  the  defendant  or  from  an  independent  cause 
for  the  existence  of  which  the  defendant  is  in  no  way  responsible, 
he  cannot  be  permitted  to  recover  until  he  excludes  the  independent 
cause  as  the  efficient  and  proximate  cause  of  the  injury;  and  an 
instruction  which  allows  a  recovery  without  any  reference  whatever 
to  such  efficient  and  proximate  cause  is  essentially  misleading  and 
erroneous.  Co.  Corns,  v.  Wise,  75  Md.  38,  23  Atl.  Rep.  65.  No 
attempt  was  made  to  show  that  the  bricks  would  have  fallen  if  the 
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men  had  not  leaned  against  the  chimney ;  and  no  inference  that  they 
would  have  fallen,  had  not  that  agency  intervened,  can  be  legiti- 
mately drawn. 

It  does  not  appear  that  the  men  who  were  on  the  roof,  and  who 
by  leaning  against  the  chimney  dislodged  the  bricks,  were  in  the 
defendant's  employ  or  were  on  his  roof  with  his  knowledge  or  con- 
sent. If  they  were  there  without  his  knowledge  or  consent,  he  is 
obviously  not  responsible  for  what  they  did  whilst  they  were  there. 
We  have  said  that  it  was,  so  far  as  the  record  discloses,  a  physical 
impossibility  for  the  persons  who  stepped  from  the  third-story  win- 
dow of  the  defendant's  premises  to  the  roof  of  the  adjoining  build- 
ing to  get  from  that  roof  to  the  roof  of  the  defendant's  house ;  and 
hence  it  is  demonstrably  certain  that  none  of  those  people  caused  the 
bricks  to  fall.  There  was  evidence  adduced  by  the  plaintiff  tending 
to  show  that  when  the  bricks  fell  the  men,  who  by  leaning  against 
the  chimney  caused  them  to  fall,  ran  across  the  defendant's  roof 
towards  Ford's  Opera  House  and  disappeared.  Who  these  men 
were  and  where  they  came  from  is  more  or  less  a  matter  of  con- 
jecture ;  but  there  can  be  no  question  that  they  did  not  get  upon  the 
defendant's  roof  through  the  defendant's  premises.  It  comes,  then, 
to  the  inquiry,  can  the  defendant  be  held  responsible  for  the  conse- 
quences of  an  act  done  by  unknown  persons  who  were  on  his  roof, 
who  were  not  shown  to  be  his  agents  or  servants,  and  who  got  there 
in  some  way  other  than  through  his  premises,  and  whose  momen- 
tary presence  there  the  plaintiff  failed  to  show  was  permitted  by  or 
known  to  the  defendant  at  all  ?  If  that  inquiry  must  be  answered  in 
the  affirmative,  then  every  owner  of  real  estate  must  be  held  liable 
for  similar  torts  of  a  trespasser,  unless  the  owner  can  show  affirma- 
tively that  he  himself  has  not  been  guilty  of  negligence,  though  a 
positive  essential  of  the  case  of  the  plaintiff  is  that  the  plaintiff  shall 
allege  and  prove  that  the  defendant  was  guilty  of  negligence. 

The  declaration  in  this  case  distinctly  averred,  as  it  was  neces- 
sary it  should,  that  the  injury  sustained  by  the  plaintiff  was  caused 
through  the  negligence  and  want  of  due  and  ordinary  care  upon  the 
part  of  the  defendant.  When,  therefore,  the  evidence  adduced  to 
sustain  the  allegation  reveals  the  fact  that  the  negligence  upon  which 
the  action  is  founded  is  attributable  to  some  one  else  other  than  the 
defendant,  or,  whilst  proving  the  injury,  fails  to  connect  the  defend- 
ant with  the  cause  of  it,  the  plaintiff  must  be  nonsuited.  It  is  equally 
obvious  that,  where  the  evidence  of  the  plaintiff  is  evenly  balanced 
as  to  whether  the  cause  for  which  a  defendant  may  be  responsible 
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or  the  cause  for  which  he  is  not  responsible  produced  the  injury,  the 
jury  would  have  no  right  to  disregard  arbitrarily  the  proof  which 
exculpated  and  to  credit  only  that  which  inculpated  —  to  adopt  the 
theory  which  would  subject  the  defendant  to  damages  and  to  reject 
that  which  would  exonerate  him.  Now,  it  cannot  be  pretended,  in 
the  light  of  the  evidence  in  this  record,  that  the  defendant  is  answer- 
able for  the  act  of  the  men,  who,  by  leaning  against  the  chimney 
caused  the  bricks  to  fall  therefrom.  It  was  their  act  which  occa- 
sioned the  injury,  and  their  act  was  proved  by  the  plaintiff.  In 
addition  to  the  error  committed  in  granting  the  plaintiff's  first  in- 
struction, the  trial  court  was  wrong  in  not  having  nonsuited  the 
plaintiff  on  the  ground  that  the  injury  resulted,  according  to  the 
plaintiff's  proof,  not  from  the  defendant's  negligence,  but  from  an 
independent  act  of  strangers,  for  whose  conduct  the  record  wholly 
fails  to  show  that  the  defendant  was  in  any  way  responsible.  The 
defendant's  first  prayer  asked  such  an  instruction,  and  it  should  have 
been  given. 

We  are  not  unmindful  of  the  serious  injuries  the  infant  plaintiff 
has  sustained.  The  persons  who  occasioned  them  should  be  held 
responsible ;  but  we  fail  to  find  in  the  record  before  us  any  legally 
sufficient  evidence  which  fixes  that  responsibility  on  the  defendant. 
We  are  consequently  compelled  to  reverse  the  judgment,  and,  as  no 
recovery  can  be  had,  a  new  trial  will  not  be  awarded. 

Judgment  reversed,  with  costs  above  and  below,  without  award- 
ing new  trial. 

COLLINS  v.  WISE. 

Supreme  Judicial  Court,  Massachusetts,  January,  1906. 


MASTER  AND  SERVANT  — TORT  OF  SERVANT  — SCOPE  OF  EM- 
PLOYMENT.—  Where  in  an  action  for  an  assault  upon  plaintiff  by 
defendant's  barkeeper  after  his  working  hours,  the  barkeeper  testified  that 
the  plaintiff  attempted  to  take  a  closet  key  away  from  him  by  force,  and 
that  he  resisted  such  attempt,  and  there  was  evidence  that  more  force 
was  used  than  was  necessary,  it  was  properly  left  to  the  jury  to  say 
whether  the  barkeeper  was  acting  within  the  scope  of  his  employment 
and  for  the  purpose  of  protecting  the  property  of  his  employer. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  one  Collins  against  one  Wise  and  others  for  personal 
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injuries.  A  verdict  was  rendered  in  favor  of  plaintiff,  and  defend- 
ants bring  exceptions.     Exceptions  overruled. 

Albert  J.  Connell,  and  Joseph  M.  Sullivan,  for  plaintiff. 

John  W.  Converse,  for  defendants. 

Sheldon,  J.  —  This  was  an  action  to  recover  damages  for  an 
assault  committed  upon  the  plaintiff  by  a  bartender  employed  by  the 
defendants  in  their  store.  The  plaintiff  testified  that  about  6:30 
o'clock  in  the  evening  he  went  to  the  defendant's  store,  bought  and 
drank  a  glass  of  beer,  obtained  from  a  bartender  a  key  to  a  water- 
closet,  which  he  used,  and  left  the  store;  that  about  half  an  hour 
later  he  returned  to  the  store  to  use  the  closet,  and  asked  one  Sulli- 
van, another  bartender,  for  this  key,  who  refused  to  let  him  have  it ; 
that  after  some  talk  he  told  Sullivan  that  he  had  used  the  closet  a 
little  while  ago,  and  then  Sullivan  came  out  from  behind  the  bar  and 
said  to  plaintiff :  "  You  are  the  fellow  that  used  it ;  are  you  ?  "  and 
committed  the  assault  complained  of.  There  was  also  evidence  that 
Sullivan  had  heard  that  this  closet  had  been  defiled.  The  defend- 
ant's testimony  tended  to  show  that  Sullivan  was  employed  only  as 
a  bartender  to  take,  prepare  and  serve  orders  for  drinks  and  collect 
pay  for  them,  and  had  no  authority  to  eject  people  from  the  prem- 
ises, and  nothing  to  do  with  maintaining  order  therein,  or  with 
keeping  them  clean;  that  he  had  got  through  work  at  six  o'clock 
in  the  afternoon  and  had  left  the  store,  but  returned  about  seven 
o'clock  in  the  evening  merely  to  go  to  this  closet ;  that  on  his  coming 
out  of  the  closet,  the  plaintiff  attempted  to  take  the  key  from  him 
by  force,  and  he  simply  resisted  this  attempt  by  such  force  as  was 
necessary  and  did  not  strike  or  kick  the  plaintiff  at  all. 

The  defendants  asked  the  judge  to  give  several  instructions  to 
the  jury,  all  of  which  were  given  in  substance,  except  the  first,  that 
there  was  no  evidence  in  the  case  showing  liability  of  the  defend- 
ants, and  the  verdict  must  be  for  them.  The  judge  left  the  question 
to  the  jury  whether,  if  the  assault  was  committed,  it  was  done  by 
Sullivan  in  the  discharge,  or  attempted  discharge,  of  a  duty  imposed 
upon  him  by  the  defendants,  and  instructed  them  that  if  in  the  exer- 
cise of  any  such  duty  Sullivan  unjustifiably  assaulted  the  plaintiff, 
or,  in  the  exercise  of  self-defense,  exceeded  the  reasonable  amount 
of  force  necessary  therefor,  that  would  make  the  defendants  liable. 
The  defendants'  contention  is  that  the  jury  had  no  right,  upon  the 
plaintiff's  evidence,  to  find  that  Sullivan's  assault  was  committed  in 
the  pursuit  of  any  duty  resting  upon  him  as  the  servant  of  the  de- 
fendants; and  they  rely  upon  Howe  v.  Newmarch,  12  Allen,  49. 
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And  doubtless  the  plaintiff's  evidence  did  tend  strongly  to  indicate 
that  Sullivan  made  the  assault,  not  for  the  purpose  of  protecting  the 
defendants'  property,  but  merely  to  punish  the  plaintiff  for  having 
previously  defiled  the  closet ;  in  which  case  it  would  be  difficult  to 
hold  the  defendants  liable  for  his  act.  Brown  v.  Boston  Ice  Co.,  178 
Mass.  108,  59  N.  E.  Rep.  644,  86  Am.  St.  Rep.  469.  But  we  need 
not  spend  time  upon  this  question,  for  we  are  of  opinion  that  upon 
the  defendants'  evidence  the  jury  were  justified  in  finding  that  Sul- 
livan was  acting  within  the  scope  of  his  employment  and  for  the 
purpose  of  protecting  their  property  in  his  charge.  He  testified  that 
the  plaintiff  attempted  to  take  the  key  from  him  by  force,  and  that 
he  resisted  this  attempt;  and  the  jury  might  well  have  found  that 
the  force  which  he  used  exceeded  what  was  necessary  for  this  pur- 
pose. The  question  was  properly  submitted  to  the  jury,  and  the 
instructions  were  sufficiently  favorable  to  the  defendants. 
Exceptions  overruled. 


DAVIES  V.  CITY  OF  BOSTON. 

Supreme  Judicial  Court,  Massachusetts,  January,  1906. 


MUNICIPAL  CORPORATION  OPERATING  FERRY  —  INJURY  TO 
PASSENGER.  —  The  city  of  Boston,  after  purchasing  the  boats,  fran- 
chises and  other  property  of  a  ferry  company  in  accordance  with  the  pro- 
visions of  a  statute  and  operating  a  ferry  for  a  profit,  was  a  common 
carrier  of  passengers,  and  as  such  was  liable  for  injuries  sustained  by 
a  passenger  through  the  negligence  of  defendant's  servant. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  one  Davies  against  the  city  of  Boston.  Judgment  for 
plaintiff,  and  defendant  brings  exceptions.    Exceptions  overruled. 

Stebbins,  Storer  &  Burbank,  for  plaintiff. 

Philip  Nichols,  for  defendant. 

Knowlton,  C.  J.  —  The  plaintiff,  while  a  passenger  on  a  ferry- 
boat used  by  the  defendant  to  carry  passengers  from  East  Boston 
to  Boston,  was  injured  by  the  negligence  of  one  of  defendant's  ser- 
vants. The  only  question  raised  by  the  bill  of  exceptions  is  whether 
the  defendant  is  liable  for  such  an  injury.  The  defendant  contends 
that  its  relation  to  the  plaintiff  was  simply  that  of  an  agent  of  the 
public,  performing  strictly  public  duties,  with  no  commercial  ele- 
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ment  entering  into  the  business  in  which  it  was  engaged,  whether  the 
business  is  viewed  in  reference  to  the  plaintiff  who  paid  the  fare  lot 
her  passage,  or  in  reference  to  other  aspects  of  the  case.  The  plain- 
tiff contends  that  it  was  a  common  carrier  of  passengers  for  hire, 
and  that  whatever  elements  of  public  interest  entered  into  the  ser- 
vice which  it  was  rendering,  there  was  also  a  commercial  element 
in  it  which  made  the  defendant  answerable  upon  its  contracts  with 
passengers,  and  liable  for  damages  caused  by  the  negligence  of  its 
servants. 

Under  St.  1869,  P-  497*  c«  IS5>  the  city  of  Boston  purchased  of  the 
East  Boston  Ferry  Company,  its  boats,  franchises  and  other  prop- 
erty, and  since  the  purchase  it  has  maintained  a  ferry,  with  estab- 
lished tolls,  for  the  transportation  of  passengers.    Under  the  fran- 
chise granted  by  the  original  act  of  incorporation,  the  East  Boston 
Ferry  Company  was  a  common  carrier  of  passengers.     St.  1852, 
p.  172,  c.  244,  §  2.    After  the  purchase  the  defendant  succeeded  to 
this  franchise,  and  in  maintaining  and  operating  the  ferry  it  became 
a  common  carrier.    St.  1869,  p.  497,  c.  155,  §  1.    The  terms  of  the 
authority  to  maintain  the  ferry,  given  by  this  section,  are  as  follows : 
"  In  such  manner  and  upon  such  rates  of  ferriage  as  the  board  of 
aldermen  of  said  city  shall  from  time  to  time  judge  the  best  interests 
of  said  city  to  require,  excepting  only  as  hereinafter  provided."    The 
later  provisions  of  the  chapter  here  referred  to  are  three:     First, 
a  provision  authorizing  the  city  to  maintain  the  ferry  free  of  tolls 
if  it  should  think  it  for  its  best  interests  so  to  do ;  secondly,  a  pro- 
vision permitting  it  to  maintain  the  ferry  under  section  5,  with 
greater  accommodations  and  with  toll  for  foot  passengers  at  half 
the  former  rate,  and  with  other  rates  so  reduced  that  the  receiptr 
of  the  ferry  annually  should  not  exceed  the  cost  of  operating  it ;  and, 
thirdly,  under  section  6,  an  authority  to  maintain  it  free  from  tolls 
for  a  term  of  not  less  than  ten  years  after  the  purchase,  and  then 
upon  such  rates  of  toll  as  should  conform  to  the  requirements  of 
section  5.     See  Attorney-General  v.  Boston,   123   Mass.  460-465. 
The  statute  provided  for  an  assessment  of  betterments  upon  estates 
specially  benefited,  if  the  city  adopted  either  of  these  three  schemes 
whereby  there  would  be  a  reduction  of  tolls.    The  city  did  not  think 
its  best  interests  required  the  adoption  of  either  of  them,  but  pro- 
ceeded under  section  1,  without  a  reduction  of  tolls  for  foot  passen 
gers  for  more  than  seventeen  years.    Under  this  section  there  was 
no  limitation  upon  the  tolls  that  it  might  charge,  the  whole  matter 
being  left  to  the  board  of  aldermen  to  fix  the  rates  as  they  deemed 
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best.    There  was  also  a  special  provision  in  section  7,  allowing  the 
board  of  aldermen,  even  if  one  of  the  three  schemes  above  men 
tioned  was  adopted,  to  collect  such  rates  of  ferriage  as  they  should 
judge  expedient  for  teams  and  vehicles  passing  over  the  ferry  to  or 
from  any  place  beyond  the  limits  of  Boston. 

In  exercising  its  franchise  under  this  statute  the  city  has  not  only 
been  acting  in  the  public  interest,  but  it  has  been  engaged  in  a  busi- 
ness into  which  a  commercial  element  entered.  It  furnished  the 
privileges  of  the  ferry  to  pay  to  those  who  used  it.  As  the  enter- 
prise was  partially  commercial  in  its  character,  for  the  purpose  of 
furnishing  conveniences  to  those  who  would  pay  for  them  the  city 
may  be  held  like  any  private  individual  or  corporation  engaged  in 
a  like  enterprise.  Oliver  v.  Worcester,  102  Mass.  489,  3  Am.  Rep. 
485;  Worden  v.  New  Bedford,  131  Mass.  23,  41  Am.  Rep.  185; 
Little  v.  Holyoke,  177  Mass.  114,  58  N.  E.  Rep.  170,  52  L.  R.  A. 
417 ;  Neff  v.  Wellesley,  148  Mass.  487,  20  N.  E.  Rep.  in,  2  L.  R.  A. 
500.  For  many  years  the  rate  of  toll  for  foot  passengers  was  the 
same  as  previously  had  been  charged  by  the  private  corporation. 
The  fact  that  the  business,  as  managed,  was  not  profitable  to  the  city 
does  not  change  its  character.  The  relation  of  the  city  to  a  passen- 
ger on  the  ferry  was  similar  to  that  of  the  East  Boston  Ferry  Com- 
pany when  it  owned  the  ferry.  In  an  important  sense  the  ferry  was 
maintained  before  and  after  the  purchase  for  a  public  purpose,  just 
as  great  highways  through  the  country  are  maintained  by  railroad 
corporations  for  a  public  purpose  which  calls  for  the  exercise  of  the 
right  of  eminent  domain.  But  there  is  a  pecuniary  and  commercial 
interest  involved  in  the  business,  which  takes  form  in  the  contracts 
made  between  carriers  and  passengers,  and  in  other  ways. 

The  maintenance  of  the  ferry  under  this  statute  is  not  unlike  the 
maintenance  of  waterworks  by  cities  and  towns.  This  is  justified 
in  its  requirements  of  taxation,  on  the  grounds  that  the  works  are 
established  in  the  interest  of  the  public.  But  the  dealings  of  cities 
and  towns  with  individual  water  takers  are  held  to  create  enforce- 
able contracts  and  to  impose  duties,  for  the  neglect  of  which  muni- 
cipalities are  liable.  Merrimack  Bank  v.  Lowell,  152  Mass.  556,  26 
N.  E.  Rep.  97;  Stock  v.  Boston,  149  Mass.  410,  21  N.  E.  Rep 
871,  14  Am.  St.  Rep.  430.  So,  too,  they  are  liable' for  negli- 
gence in  the  performance  of  other  duties  as  to  construction  or 
maintenance.  Lynch  v.  Springfield,  174  Mass.  431,  54  N.  E.  Rep 
871,  and  cases  cited,  Fox  v.  Chelsea,  171  Mass.  297,  50  N.  E.  Rep. 
622.     Although   the   construction   and   maintenance  of  sewers   is 
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chiefly  in  the  public  interest,  it  has  long  been  held  that  a  commercial 
element  is  involved,  which  creates  a  liability  in  cities  and  towns  for 
negligence  in  the  performance  of  the  work.  Coan  v.  Marlborough, 
164  Mass.  207,  41  N.  E.  Rep.  238,  and  cases  cited.  In  Attorney 
General  v.  Boston,  123  Mass.  460,  there  was  much  discussion  of  the 
question  whether  that  part  of  St.  1869,  p.  497,  c.  155,  which  pur- 
ports to  authorize  the  city  to  maintain  a  free  ferry  at  the  expense 
of  the  taxpayers,  is  constitutional.  The  court,  on  page  469,  says 
that  it  is  unnecessary  to  decide  the  question,  since  the  city  had  never 
acted  under  that  part  of  the  statute,  but  had  only  maintained  a  ferry 
with  a  payment  of  tolls.  This  was  equivalent  to  holding  that  the 
business  in  which  the  city  was  engaged  involved  a  payment  by  indi- 
viduals for  the  service  rendered,  which  would  leave  the  parties  to 
the  contract  with  the  ordinary  rights  and  liabilities  of  parties  to 
similar  contracts. 

The  city  has  repeatedly  been  held  liable  in  cases  like  the  present, 
although  the  court  has  never  passed  directly  upon  the  question  now 
laised,  because  it  has  never  before  been  presented.  Peverly  v.  Bos- 
ton, 136  Mass.  367,  49  Am.  Rep.  37;  Rosen  v.  Boston,  187  Mass. 
245,  72  N.  E.  Rep.  992,  68  L.  R.  A.  153;  Townsend  v.  Boston,  187 
Mass.  283,  72  N.  E.  Rep.  991.  In  the  last  of  these  cases  it  was 
admitted  by  the  defendant  that  the  city  was  a  common  carrier  of 
passengers  across  the  ferry,  and  the  court  said,  referring  to  St.  1869, 
p.  497,  c.  155:  "Under  this  statute  the  city  could  maintain  and 
operate  a  ferry,  in  part  for  profit,  and  be  subject  to  all  the  liabilities 
of  a  common  carrier,  although  there  is  alternative  authority  to  use 
it  otherwise."  We  are  of  opinion  that  defendant  is  liable  as  a  com- 
mon carrier  of  passengers. 

Exceptions  overruled. 


WAITERS  V.  CITY  OF  OMAHA. 

Supreme  Court,  Nebraska,  June,  1906. 


MUNICIPAL  CORPORATIONS  —  PUBLIC  WORKS  —  DEFECTIVE 
STAIRWAYS  — LIABILITIES.  — Where  a  city,  in  the  erection  of  a 
public  work,  exercises  reasonable  care  and  judgment,  and  adopts  plans 
approved  and  recommended  by  engineers  having  all  the  knowledge  that 
skill  and  experience  in  such  work  would  naturally  give  them,  it  should 
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not  be  held  liable  in  damages  on  account  of  an  alleged  defect  in  the  plan, 
unless  the  construction  is  so  manifestly  dangerous  that  all  reasonable 
minds  must  agree  that  it  was  unsafe. 
(Syllabus  by  the  Court.) 

Commissioners'  opinion.  Department  No.  2.  Appeal  from  Dis- 
trict Court,  Douglas  County. 

Action  by  Flavia  Watters,  administratrix  of  Stephen  W.  Watters, 
against  the  City  of  Omaha.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

John  P.  Breen,  W.  H.  Herdman,  arid  A.  G.  Ellick,  for 
appellant. 

Weaver  &  Giller  and  John  M.  Macfarland,  for  appellee. 

Jackson,  C.  —  The  plaintiff,  as  administratrix  of  the  estate  of  her 
deceased  husband,  recovered  judgment  against  the  defendant  city 
because  of  the  death  of  the  decedent,  which  it  is  alleged  occurred 
through  the  negligent  acts  of  the  defendant.  The  deceased  was  a 
laborer  in  the  employ  of  a  distilling  company,  and  was  returning 
•to  his  home  by  way  of  Eleventh  street.  On  this  street  is  a  viaduct 
over  the  Union  Pacific  and  Burlington  railroad  tracks.  The  viaduct 
covers  a  distance  of  four  blocks  or  more,  and  an  open  stairway 
extends  from  the  roadway  of  the  viaduct  into  one  of  the  street? 
below,  constructed  for  the  convenience  of  foot  passengers.  The 
deceased  was  seen  to  turn  into  this  stairway,  and  an  instant  later 
to  fall  into  the  street.  He  sustained  injuries  from  which  his  death 
occurred  within  two  or  three  hours.  His  only  statement  about  the 
fall  was  that  he  slipped.  It  is  charged  in  the  petition  that  he  slipped 
upon  one  of  the  steps  which  had  become  worn  and  slippery  on 
account  of  continuous  rainfall  for  several  days  previous  to  the  acci- 
dent. Negligence  is  attributed  to  the  city  because  the  railing  at 
the  stairway  was  not  sufficiently  high  to  prevent  persons  from  fall- 
ing over,  because  of  a  failure  to  cover  the  stairway,  and  because  of 
the  rise  exceeding  six  inches  in  twelve,  thereby  rendering  the  de- 
scent dangerously  steep.  The  evidence  discloses  without  question 
that  the  viaduct  and  stairway  were  constructed  jointly  by  the  city  of 
Omaha  and  the  railroad  copipany  over  whose  tracks  it  was  built. 
Plans  and  specifications  were  submitted  by  contractors,  and  the  one 
adopted  had  the  approval  of  Andrew  Rosewater,  city  engineer  of 
the  defendant,  the  chief  engineer  of  the  Burlington  Railroad  Com 
pany,  the  chairman  of  the  board  of  public  works  of  the  defendant, 
at  one  time  chief  engineer  of  the  Union  Pacific  Railway  Company, 
and  another  engineer  who  had  occupied  a  similar  position.    They 
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were  all   of   recognized  and  known  ability  and  eminent  as  civil 
engineers.     They  recommended  the  adoption  and  approval  of  the 
plans  by  the  board  of  public  works,  and  acting  upon  their  advice 
and  recommendation  the  plans  were  adopted  by  that  board  and 
afterwards  approved  by  the  city  council.     The  viaduct  was  con- 
structed according  to  these  plans  and  specifications.    The  same  is 
true  of  the  stairway  and  railing,  although  action  was  taken  at  a  later 
date,  but  prior  to  the  construction  of  the  bridge.     Mr.  Rose  water 
was  a  witness  at  the  trial  and  testified  that  the  railings  were  of 
standard  manufacture  and  height.    There  is  no  claim  of  a  defective 
construction  and  the  single  question  presented  by  the  record  is  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  of  the  jury  and 
judgment  of  the  court.     The  railing  is  two  feet  six  inches  above 
the  outer  edge  of  the  step  and  about  three  feet  above  the  inner  edge. 
Special  interrogatories  were  submitted  to  the  jury,  who  found 
that  the  accident  occurred  because  the  city  did  not  build  the  ban- 
isters of  sufficient  height.    The  contention  of  the  city  is,  that  base< 
upon  this  finding  the  verdict  cannot  stand.     The  position  of  the 
defendant  in  this  respect  is  fortified  by  abundant 'authority  and  in 
our  judgment  well  taken.     In  planning  a  public  work  municipal 
authorities  are  required  to  exercise  reasonable  care  and  judgment, 
and  if  the  services  of  professional  men,  experts  in  the  work  con- 
templated, are  needed,  they  should  employ  those  who  have  all  the 
knowledge  and  skill  that  experience  in  such  work  would  naturally 
give  them.    Diamond  Match  Co.  v.  New  Haven,  55  Conn.  510,  13 
Atl.  Rep.  409,  3  Am.  St.  Rep.  70.    When  that  course  has  been  pur- 
sued in  good  faith,  and  the  work  has  been  carried  on  and  completed 
as  planned  and  specified,  the  municipality  should  not  be  held  respon- 
sible, unless  the  structure  is  so  manifestly  dangerous  that  all  reason 
able  minds  must  agree  that  it  was  unsafe.    Gould  v.  City  of  Topeka. 
32  Kan.  485,  4  Pac.  822,  49  Am.  Rep.  496.    The  principle  involved 
was  recently  thoroughly  discussed  in  Shannon  ct  al.  v.  City  of  Omaha 
(Neb.)   103  N.  W.  Rep.  53,  in  an  opinion  by  Mr.  Commissioner 
Letton,  now  a  justice  of  this  court,  and  was  sustained  to  that  degree 
contended  for  by  the  defendant.    Any  other  rule  would  render  pre- 
cautionary measures  on  the  part  of  municipal  authorities  without 
avail,  and  the  judgment  of  engineers  skilled  in  their  profession 
would  afford  no  protection,  because  the  possibility  of  accident  can- 
not be  provided  against  and  after  all  it  would  become  a  question 
for  a  jury,  who  out  of  just  sympathy  for  a  bereaved  family  might 
readily  find  the  existence  of  negligence,  notwithstanding  the  exer- 
Vol.  XX— 8 
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rise  of  the  highest  degree  of  caution  and  the  employment  of  the 
best  skill  obtainable.  There  may  be  a  difference  of  opinion  whether 
the  rail  or  banister  on  the  stairway  where  the  accident  occurred 
was  of  sufficient  height  to  afford  the  proper  protection  to  the  public, 
but  we  are  not  prepared  to  say,  as  a  matter  of  law,  that  it  was 
insufficient. 

Such  of  the  authorities  cited  by  plaintiff  as  we  have  examined  are 
easily  distinguishable  from  the  case  at  bar.  Blyhl  v.  City  of  Water- 
ville,  57  Minn.  115,  58  N.  W.  Rep.  817,  47  Am.  St.  Rep.  596,  is  a 
case  where  in  the  construction  of  a  walk  along  a  part  of  a  block 
at  the  junction  of  the  old  walk  there  was  left  a  drop  of  some  seven 
or  eight  inches,  and  passing  along  there  in  the  night  season  a  person 
struck  his  foot  against  the  face  of  the  drop,  fell,  and  was  injured. 
As  a  matter  of  law  such  an  imperfect  construction  was  manifestly 
dangerous.  In  McDonald  v.  City  of  Duluth,  (Minn.)  100  N.  W. 
Rep.  1 102,  it  appeared  that  in  constructing  a  rail  over  the  sides  of  a 
bridge  one  of  the  guard  rails  was  imperfectly  placed,  and  not  suffi- 
ciently fastened,  it  was  loose  and  liable  at  any  time  to  slip  out  of 
place,  and  over  the  bridge.  The  Supreme  Court  of  Minnesota,  how- 
ever, so  far  as  we  are  able  to  determine,  has  never  departed  fron 
the  rule  that,  if  reasonable  minds  might  differ  as  to  whether  the 
plan  adopted  or  some  other  plan  is  the  better,  the  decision  of  the 
city  authorities  on  the  question  is  conclusive,  and  cannot  be  reviewed 
by  the  courts.  That  rule  is  expressly  recognized  in  Conlon  v.  City 
of  St.  Paul,  (Minn.)  72  N.  W.  Rep.  1073.  Authorities  may  be  found 
holding,  in  effect,  that  although  streets  are  built  and  maintained 
according  to  plans  adopted,  if  they  are  so  built  as  to  cause  an 
obstruction  or  impediment  to  travel  the  city  might  still  be  liable, 
but  none  of  these  authorities  are  applicable  to  this  case. 

We  are  convinced  that  the  verdict  of  the  jury  has  no  support  in 
the  evidence,  and  we  recommend  that  the  judgment  of  the  District 
Court  be  reversed. 

Albert  and  Duffie,  CC,  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  reversed. 
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WILLIAMS  v.  LUBBERINQ. 

Supreme  Court,  New  Jersey,  February,  1906. 


LANDLORD  AND  TENANT  —  ASSAULT  ON  JANITOR  BY  TRADES- 
MAN.—  The  landlord  of  an  apartment  house,  which  has  a  passageway 
through  the  cellar  through  which  tradesmen  delivered  supplies  to  the 
tenants  directed  the  plaintiff,  his  janitor,  to  keep  the  defendant  off  the 
premises.  The  plaintiff  attempted  to  prevent  the  defendant,  who  was 
delivering  ice  to  a  tenant,  from  entering  the  passageway  by  shutting  two 
iron  doors,  which,  lying  flat,  closed  the  entrance,  and  by  himself  standing 
upon  the  closed  doors.  The  defendant,  for  the  purpose  of  entering,  raised 
the  doors,  by  which  action  the  plaintiff  was  thrown  against  a  window 
frame. 

Held,  that  the  defendant  had  a  right  to  pass  through  the  passage,  and  a  right 
to  employ  sufficient  force  to  remove  an  obstacle,  including  the  plaintiff, 
which  barred  his  entrance. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Hoboken. 

Action  by  George  Williams  against  Peter  Lubbering.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Reversed. 

Argued  November  Term,  1905,  before  Fort,  Garretson  and 
Reed,  JJ. 

Reed,  J.  —  The  action  was  for  damages  resulting  to  the  plaintiff 
by  an  alleged  assault  and  battery  committed  upon  him  by  the  defend- 
ant. The  facts  sent  up  are  these:  Williams,  the  plaintiff,  was  the 
janitor  of  an  apartment  house  in  Hoboken  belonging  to  one  Law- 
rence Fagan.  The  defendant  was  accustomed  to  deliver  ice  to  a 
number  of  tenants  of  the  different  apartments  in  the  building.  With 
one,  at  least,  of  these  tenants,  he  had  an  arrangement  by  which  he 
was  to  deliver  ice  on  June  1,  1905,  the  day  of  the  alleged  assault. 
The  plaintiff  swore  that  the  landlord,  Fagan,  had  directed  him  to 
keep  defendant  off  the  premises  and  that  he  had  told  defendant  of 
these  orders.  He  swore  that  the  way  or  entry  for  tradesmen  deliv- 
ering supplies  was  by  way  of  some  stone  steps  leading  from  the 
sidewalk  to  an  entrance  to  the  cellar.  It  was  through  this  entrance 
that  the  defendant  had  been  accustomed  to  deliver  ice  to  the  several 
families  in  the  building,  and  he  had  been  notified  of  no  other  en- 
trance. The  opening  to  the  steps,  when  closed,  was  covered  by 
two  iron  doors,  lying  flat.  On  June  first,  when  defendant  approached 
with  a  piece  of  ice  in  his  ice  tongs,  the  plaintiff  stood  on  the  cellar 


lit)  20  American  Negligence  Reports. 

steps  and  waved  the  defendant  back,  and  said  to  him,  "  I  told  you 
not  to  come  in."  Defendant  pushed  the  plaintiff  aside  and  went 
into  the  cellar.  After  the  defendant  had  delivered  his  ice  and  left 
the  cellar,  the  plaintiff  shut  down  the  iron  doors  and  stood  upon 
them.  Defendant  approached  with  a  piece  of  ice  in  his  ice  tongs 
and  tried  to  enter  the  cellar;  the  plaintiff  standing  upon  the  iron 
doors  to  prevent  his  entrance.  The  defendant  raised  one  of  the  iron 
doors,  shaking  the  plaintiff  off  the  doors,  so  that  he  fell  against  the 
window  frame. 

The  counsel  for  the  defendant  moved  for  a  nonsuit  at  the  end  of 
the  plaintiff's  case,  and  for  the  direction  of  a  verdict  for  the  defend- 
ant at  the  close  of  the  entire  case.  The  court  overruled  both  mo- 
tions, and  charged  the  jury  that  the  defendant  had  no  right  to 
assault  the  plaintiff  for  the  purpose  of  forcing  an  entrance  to  the 
premises.  To  this  charge  counsel  for  the  defendant  excepted.  From 
the  above  state  of  facts,  it  appears  that  the  way  through  the  cellar 
was  used  in  common  by  the  tenants  of  the  apartment  house  for  the 
purpose  of  receiving  commodities  used  in  their  domestic  life.  Each 
tenant  had  a  right  to  use  this  way  for  this  purpose,  so  long  as  he 
used  it  in  an  orderly  and  customary  manner.  When  a  landlord 
rents  apartments  to  another,  he  impliedly  grants  all  that  is  indis- 
pensable for  their  free  use  and  full  enjoyment,  and  he  cannot  deprive 
a  lessee  of  ingress  and  egress  to  such  apartments  at  all  hours  and 
times.  Lane  v.  Dixon,  3  M.,  G.  &  S.  766.  Nor  can  the  landlord 
object  to  the  free  use  of  the  bell  and  knocker,  halls,  staircase,  or 
passageways,  or  any  of  the  necessary  adjuncts  of  his  furnished  apart- 
ments, unless  it  be  otherwise  stipulated  at  the  time  of  the  taking  of 
the  apartments.  Underwood  v.  Burrows,  7  C.  &  P.  26 ;  McClemman 
v.  Insurance  Co.,  39  U.  C.  R.  515.  Not  only  is  the  lessor  him- 
self entitled  to  egress  and  ingress,  but  so  are  those  who  visit 
him.  To  such  the  landlord,  who  controls  the  entrance,  is  liable 
for  any  injury  resulting  from  an  imperfectly  constructed  or  repaired 
or  lighted  passage.  The  landlord  is  liable  because  such  persons  are 
not  trespassers,  but  are  exercising  a  legal  right  to  use  the  passage. 
In  the  language  of»Mr.  Justice  Magie,  the  use  of  the  apartments 
and  dwelling  necessitates  the  use  of  the  passage  by  tradesmen  in 
delivering  goods,  by  persons  having  other  business  with  the  occu- 
pants, and  by  those  who  visit  him  for  social  purposes.  Gleason  v. 
Boehm,  58  N.  J.  Law,  475*477,  34  Atl.  Rep.  886,  32  L.  R.  A.  645. 
Now,  if  the  tenant  himself  and  his  visitors  and  the  tradesmen  deliv- 
ering goods  have  a  right  to  pass  through  such  a  passage,  the  landlord 


20  AMERICAN  NEGLIGENCE  REPORTS.  117 

has  no  authority  to  prevent  the  enjoyment  of  such  right  so  long 
as  it  is  exercised  in  a  proper  manner.  Nor  has  the  landlord  the 
right  to  select  the  visitors,  or  the  tradesmen,  or  the  tradesmen's 
servants,  so  long,  at  least,  as  they  are  decent  in  character  and 
behavior.  The  tenant  is  at  liberty  to  receive  whom  he  pleases  and 
engage  any  tradesmen  or  deal  with  any  merchant  at  his  pleasure. 
The  defendant  having  a  right  to  use  this  way,  he  had  a  right  to 
remove  any  obstruction  which  deprived  him  of  this  use;  and  if 
that  obstruction  was  in  part  the  person  of  the  plaintiff,  the  defendant 
had  a  right,  after  warning  the  plaintiff  of  his  purpose,  to  use  ade- 
quate force  to  remove  him.  The  rule  which  prescribes  forcible 
eviction  by  landlords  who  have  a  right  of  possession  (Thiel  v. 
Bulls'  Ferry  Land  Co.,.  58  N.  J.  Law,  212,  33  Atl.  Rep.  281)  rests 
upon  the  Forcible  Entry  and  Detainer  Act,  and  has  no  pertinency 
to  the  present  situation. 

The  trial  judge  should  at  least  have  left  to  the  jury  the  question 
whether  the  defendant  used  excessive  physical  force  in  removing 
the  plaintiff  as  an  obstruction  to  the  exercise  of  his  right  to  use 
the  passage. 


ANABLE  v.  FIDELITY  &  CASUALTY  COMPANY 

OF  NEW  YORK. 

Supreme  Court,  New  Jersey,  February,  1906. 


INSURANCE  — ACCIDENT  INSURANCE— PASSENGER  ON  TRAIN. 
—  There  was  a  clause  in  an  accident  policy  doubly  indemnifying  the  in- 
sured if  death  resulted  from  bodily  injuries  received  by  him,  while  riding 
as  a  passenger  in  or  on  a  public  conveyance  propelled  by  steam.  The 
insured  left  the  train  on  which  he  was  traveling,  went  to  a  news  stand, 
bought  a  paper,  stood  a  moment  on  the  platform,  when  the  train  started 
on  time,  and,  while  the  train  was  moving  at  six  miles  an  hour,  insured  ran 
toward  it  across  the  platform  and  attempted  to  grasp  the  hand  rail  of 
one  car  and  missed  it.  He  then  grasped  the  hand  rail  of  the  front  plat- 
form of  the  last  car,  but,  failing  to  retain  his  hold,  fell  on  the  station 
platform,  lunged  forward,  and  was  killed  by  the  car  wheels. 

Held,  that  insured,  when  injured,  was  not  riding  as  a  passenger  in  or.  on  a 
public  conveyance. 

(Syllabus  by  the  Court.) 
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Action  by  Annie  S.  Anable  against  the  Fidelity  &  Casualty  Com- 
pany of  New  York.  Motion  to  enter  judgment  on  special  verdict 
for  plaintiff.    Motion  granted. 

Argued  November  Term,  1905,  before  Fort,  Garretson,  and 
Reed,  JJ. 

Vredenburgh,  Wall  &  Van  Winkle,  for  plaintiff. 

Bedle,  Edwards  &  Thompson,  for  defendant. 

Reed,  J.  —  This  is  a  motion  to  enter  judgment  upon  a  special 
verdict.  The  question  presented  is  whether  upon  this  verdict  the 
plaintiff  is  entitled  to  a  judgment  for  $20,000  or  to  a  judgment  for 
only  $10,000.  The  defending  company  had  written  a  policy  of 
insurance  upon  the  life  of  Eliphalet  N.  Anable,  the  husband  of  the 
plaintiff,  for  the  benefit  of  the  plaintiff.  The  husband  died  from 
injuries  received  at  Asbury  Park  while  attempting  to  board  a  train 
on  the  New  Jersey  Central  Railroad.  The  insurance  contract  con- 
tained a  provision  for  single  insurance  and  also  a  provision  for  double 
insurance.  The  first  of  these  provisions  insured  the  husband  for 
twelve  months  against  "  disability  or  death  resulting  directly  and 
independently  of  other  causes  from  bodily  injuries  sustained  through 
external,  violent  and  accidental  means,  suicide,  sane  or  insane,  not 
included,  as  follows:  *  *  *  If  death  shall  result  within  ninety 
days  from  said  injuries,  the  company  will  pay  the  beneficiary 
$10,000."  The  provision  for  double  insurance  is  this:  "If  said 
bodily  injury  was  received  by  the  assured  while  riding  on  a  pas 
senger  elevator,  or  as  a  passenger  in  or  on  a  public  conveyance 
propelled  by  steam,  compressed  air,  electricity,  or  cable,  and  pro- 
vided by  a  common  carrier  for  passenger  service,  *  *  *  if 
death  shall  result  within  ninety  days  from  said  injuries,  the  com- 
pany will  pay  the  beneficiary  $20,000." 

The  question  to  be  solved  is  whether  the  late  husband  received 
his  injuries  while  riding  as  a  passenger  in  or  on  a  public  conveyance 
propelled  by  steam.  That  portion  of  the  special  verdict  which  ex- 
hibits the  manner  in  which  the  assured  received  the  injuries  from 
which  he  died  is  as  follows :  "  The  assured,  about  eight  o'clock  in 
the  morning  of  the  eighteenth  day  of  said  October,  boarded  a  regular 
passenger  train  of  the  Central  Railroad  of  New  Jersey  at  Avon,  in 
the  county  of  Monmouth,  State  of  New  Jersey,  and  immediately 
delivered  to  the  conductor  of  that  train  a  ticket  entitling  the  assured 
to  passage  from  Avon  northwardly  to  New  York  city,  which  journey 
assured  intended  to  make  on  said  train.  A  few  minutes  later  the 
train  stopped  at  Asbury  Park  Station,  arriving  two  minutes  ahead 
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of   the  schedule  time.     Assured  went  from  said  train  to  a  news 
stand  hard  by  and  on  said  station  platform  bought  a  newspaper, 
stood  a  moment  on  the  station  platform,  whereupon  the  train  started 
on  time,  and,  while  the  train  was  moving  at  the  rate  of  six  miles 
per  hour,  ran  toward  it  across  the  station  platform,  and  attempted 
to  board  it  and  continue  his  intended  journey.    Assured  attempted 
to  grasp  the  hand  rail  on  the  rear  platform  of  the  next  to  the  last 
car  of  the  train  and  missed  it.    He  then  grasped  the  hand  rail  on 
the  front  platform  of  the  last  car,  but,  failing  to  retain  his  hold 
thereof,  he  fell  down  on  the  station  platform.    He  then  lunged  for- 
ward under  the  car  and  the  wheels  of  the  rear  truck  of  the  last  car 
passed  over  his  body  and  instantly  and  violently  killed  assured." 
The  rights  of  the  parties  must  be  ascertained  by  the  plain  natural 
significance  of  the  language  employed.     By  this  language  the  de 
fendants  contracted  to  pay  double  if  death  resulted  to  the  insured 
from  an  injury  received  while  riding  as  a  passenger  in  or  on  a  rail- 
road train.    The  insured  was  not  in  the  car,  nor  was  he  on  the  car  nor 
on  any  part  of  a  train,  at  the  time  of  the  injury.    He  had  seized  the 
hand  rail,  but  failed  to  hold  it,  and  fell  down  on  the  station  platform. 
The   language  of  the  contract  is  that  his  injuries  must  have 
occurred  while  the  assured  was  riding  in  or  on  a  public  conveyance. 
It  seems  impossible  to  bring  the  injury  as  it  happened  within  the 
language  of  the  contract,  without  departing  from  the  plain  and 
unambiguous  words  used  in  that  instrument.     To  hold  that  the 
assured  was  in  or  on  a  car  would  be  to  say  that  a  person  who  was 
injured  while  standing  upon  a  railroad  platform,  was  in  or  on  a  car 
of  the  railroad ;  for  it  cannot  be  perceived  how  the  fact  that  the 
assured  had  grasped  a  hand  rail  while  still  on  the  platform,  con- 
structively put  him  in  or  on  a  car.    Nor  is  there  any  reason  discov- 
erable why  the  contract  should  not  be  construed  in  accordance  with 
its  plain  language.     The  risk  for  which  the  defendant  contracted 
to  pay  double  insurance,  was  without  doubt  regarded  as  distinctly 
less  hazardous  than  the  single  insurance  risk.     A  passenger  in  a 
public  conveyance  who  keeps  himself  within  a  car,  or  on  a  steam- 
boat, is  regarded  as  subjected  to  the  slightest  risk;  while  the  act  of 
getting  on  or  off  moving  trains,  involves  a  considerable*  degree  of 
peril.    It  was,  therefore,  obviously  far  from  the  intention  of  the  par- 
ties to  this  contract  that  a  passenger  on  a  railroad  train  could  get 
off  the  car  at  one  station  to  buy  a  paper  and  then  run  for  the  moving 
train ;  could  get  off  at  another  station  to  speak  to  a  friend  on  the 
platform,  and  at  still  another  station  to  buy  fruit,  and  so  repeat  his 
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exits  from  the  car  at  various  stations,  and  repeat  his  race  for  the 
moving  train,  and  yet  all  this  time  remain  covered  by  double  insur- 
ance. There  is  no  reason  why  in  dealing  with  this  contract  we 
should  depart  from  the  ordinary  rule  of  construction,  or  why  we 
should  give  any  interpretation  to  its  words  which  are  aside  from 
their  plain  meaning.  By  the  words  of  the  contract  the  assured 
was  not  doubly  assured  merely  because  he  was  traveling  as  a  pas- 
senger, but  only  while  riding  as  a  passenger  in  or  on  a  public  con- 
veyance.   He  was  not  so  riding  when  injured. 

A  number  of  cases  were  cited  upon  the  argument  in  which  courts 
had  fdealt  with  clauses  somewhat  similar  to  the  clause  in  this  policy. 
These  cases  are  not  of  much  service  in  construing  the  plain  words 
of  this  contract.  In  Van  Bokkelen  v.  Travelers'  Insurance  Co.,  34 
App.  Div.  399,  54  N.  Y.  Supp,  307,  the  court  dealt  with  a  clause  in 
a  policy  which  doubly  insured  a  person  injured  while  riding  as  a 
passenger  in  a  passenger  conveyance,  using  steam,  from  which 
injury  death  resulted.  The  word  "  on  "  was  not  used.  The  court 
held  that  the  clause  did  not  cover  an  injury  to  a  passenger  who  was 
standing  upon  the  platform  of  a  car,  and  who,  while  so  standing, 
was  thrown  therefrom  and  killed.  This  case  was  affirmed  and  the 
affirmance  reported  in  167  N.  Y.  590,  60  N.  E.  Rep.  1121.  The 
clause  under  consideration  in  Mtna,  Life  Ins.  Co.  v.  Vandecar,  86 
Fed.  Rep.  282,  30  C.  C.  A.  48,  57  U.  S.  App.  446,  was  the  same  as  the 
clause  in  the  preceding  case.  The  insured  was  thrown  from  the 
platform  of  a  car  where  he  stood  ready  to  alight  therefrom.  The 
Appellate  Court  reversed  the  trial  court  and  held  that  the  insured 
was  not  entitled  to  double  insurance.  In  Theobold  v.  Railway  Pas- 
senger Assurance  Co.,  10  Exch.  45,  the  assured  was  injured  while 
stepping  off  the  train.  The  contract  insured  him  in  the  event  of 
death  happening  in  a  railroad  accident  whilst  traveling  in  any  class 
carriage  on  any  line  of  railway.  It  was  held  that  the  insured  was 
killed  in  a  railroad  accident.  The  ground  of  decision  in  this  case 
is  analyzed  and  distinguished  in  the  opinion  delivered  in  Van  Bok- 
kelen v.  Travelers'  Ins.  Co.,  supra.  Tooley  v.  Railway  Passenger 
Assur.  Co.,  3  Biss.  399,  Fed.  Cas.  No.  14,098,  was  a  charge  delivered 
at  nisi  prius.  The  trial  court  charged  that  a  clause  in  a  policy 
which  insured  a  man  while  traveling  in  a  public  conveyance  cov- 
ered an  injury  received  by  a  passenger  on  a  railway  platform  while 
reaching  for  a  moving  train.  While  the  language  of  the  clause  so 
construed  is  not  quite  similar  to  the  clause  under  consideration  in 
the  cases  cited  from  the  reports  of  the  New  York  and  Federal  Court 
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of  Appeals,  yet  the  opinions  in  the  latter  cases  are  in  direct  opposi- 
tion to  the  charge  in  the  Tooley  Case,  which  charge,  so  far  as  I  am 
aware,  although  made  over  thirty  years  ago,  has  never  been  followed. 
In  the  case  of  Preferred  Accident  Ins.  Co.  v.  Muir,  126  Fed.  Rep. 
926,  61  C.  C.  A.  456,  where  the  clause  was  the  same  as  that  in  the 
present  policy,  the  person  injured  was  on  the  car,  on  its  platform, 
and  was  thrown  therefrom  and  killed.  In  the  other  cases  cited  the 
clauses  for  double  insurance  so  differ  from  the  present  provision  that 
the  judicial  rulings  are  of  little  importance  as  guides  to  the  mean- 
ing of  the  words  "  riding  as  a  passenger  in  or  on  a  public  con 
veyance." 

We  think  the  judgment  should  be  entered  for  the  amount  of 
$10,000  and  interest. 


KOONZ  v.  NEW  YORK  MAIL  COMPANY. 

Court  of  Errors  and  Appeals,  New  Jersey,  March,  1906. 


FERRY  HOUSE  — HIGHWAYS  — RUNAWAY  HORSE  — PERSON  IN 
FERRY  HOUSE  INJURED.  —  Where  a  person  standing  in  the  ferry 
house  of  the  Pennsylvania  Railroad  Company  at  Jersey  City,  awaiting  a 
ferry  boat  coming  into  the  slip,  and,  without  any  fault  on  his  part,  is 
injured  by  a  horse  attached  to  a  mail  wagon,  running  away,  and. which 
had  been  left  standing  without  bit  or  bridle,  untied,  in  an  open  space  in 
the  ferry  house,  held,  that  the  question  of  the  liability  of  the  owner 
thereof  was  properly  left  to  the  jury,  it  being  for  them  to  determine 
whether  the  servant  was  negligent  in  not  properly  securing  or  restraining 
the  horse;  reasonable  care  requiring  him  to  anticipate  what  might  natu- 
rally happen  in  such  a  place,  where  by  noises  and  other  occurrences  his 
horse  might  be  startled. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Philip  J.  Koonz  against  the  New  York  Mail  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

This  action  was  brought  against  the  New  York  Mail  Company 
and  the  Pennsylvania  Railroad  Company  for  injuries  received  by 
the  plaintiff  from  a  runaway  horse  of  the  New  York  Mail  Company, 
while  the  plaintiff  was  standing  in  the  ferry  house  of  the  Pennsyl- 
vania Railroad  Company  at  Jersey  City.  At  the  trial  before  Parker, 
J.,  on  the  close  of  the  case  a  verdict  was  directed  for  the  Pennsyl- 


122  20  American  Negligence  Reports. 

vania  Railroad  Company,  and  on  the  submission  of  the  case  to  the 
jury  a  verdict  was  rendered  in  favor  of  the  plaintiff  against  the 
New  York  Mail  Company,  and  his  damages  were  assessed  at  the 
sum  of  $1,500. 

Gray,  McDermott  &  Enright,  for  plaintiff  in  error. 

James  F.  Fielder,  for  defendant  in  error. 

Vroom,  J.  (after  stating  the  facts).  —  On  the  18th  day  of  Decem- 
ber, 1903,  the  plaintiff  entered  the  ferry  house  of  the  Pennsylvania 
Railroad  Company  in  Jersey  City,  at  about  eight  o'clock  in  the  morn- 
ing, for  the  purpose  of  taking  the  boat  to  Desbrosses  street  in  New 
York.  He  went  in  the  entrance  from  Exchange  Place,  there  was 
no  boat  in  the  slip  and  he  was  standing  about  midway  between  the 
dock,  where  it  is  connected  with  the  main  passageway,  and  the 
gates,  and  about  eight  feet  from  the  gates ;  while  standing  there  a 
runaway  horse  hitched  to  a  mail  wagon,  both  owned  by  the  New 
York  Mail  Company,  ran  into  the  plaintiff  and  injured  him.  The 
horse  had  no  bridle  on,  and  no  bit  in  his  mouth.  It  appeared  from 
the  evidence  that  the  entrance  for  passengers  from  Jersey  City  to 
the  ferries  of  the  Pennsylvania  Railroad  Company  was  on  the  same 
grade  or  level  as  the  floor  of  the  ferry  house.  The  passengers 
crossed,  for  the  purpose  of  reaching  the  boats,  a  main  driveway  for 
passengers  and  horses,  sixty  feet  wide  and  about  600  feet  long, 
running  the  whole  length  of  the  ferry  house.  The  slips  for  the 
boats  were  on  the  east  side  of  the  main  driveway.  West  of  the 
main  driveway  was  the  ferry  station  master's  office,  and  north  of 
this  office  was  an  open  space  100  feet  wide  along  the  main  driveway 
and  on  the  same  level,  in  which  space  was  a  stand  for  mail 
wagons.  This  space  was  closed  in  on  three  sides  and  open 
only  on  the  main  driveway,  and  over  the  top  of  it  was 
the  train  shed  and  the  tracks  of  the  railroad.  There  were  two 
elevator  shafts  running  from  the  train  shed  to  this  open  space,  the 
nearest  one  being  about  forty  feet  from  where  the  mail  wagons 
stood.  The  main  driveway  was  for  the  use  of  passengers,  all  vehicles 
using  the  ferry,  including  automobiles.  The  roof  of  this  space  on 
the  lower  floor  is  supported  by  iron  columns  running  parallel  with 
the  main  driveway  and  about  twenty  feet  apart,  and  being  about 
eight  inches  square.  The  evidence  of  defendant  disclosed  that  on 
the  day  in  question  the  driver  of  the  mail  wagon  drove  up  under 
the  mail  shed  in  the  ferry  house,  where  the  mail  wagons  wait.  He 
drove  around  a  pillar  there  and  turned  his  horse's  face  outward, 
that  is,  to  the  east,  and  arranged  his  wagon  so  that  he  had  the  hin^l 
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wheel  behind  one  of  the  iron  pillars  and  the  front  wheel  "  not  right 
in  front  of  it,  but  pretty  near  it,"  the  horse  and  wagon  being  about 
fifteen  feet  from  the  driveway.  The  driver  then  went  into  the  wait- 
ing room,  where  he  stayed  fifteen  minutes  or  more.  He  did  not  tie 
the  horse.  When  he  came  out  of  the  waiting  room  he  took  the  feed 
bag  off  of  the  seat  and  stood  right  in  front  of  the  horse,  took  the  bit 
out  of  his  mouth  and  the  bridle  off,  and  was  putting  the  feed  bag 
over  his  head,  when  he  started,  gave  a  jump  or  lurch  towards  the 
driver,  who  tried  to  grab  his  nose,  but  was  shaken  off  and  fell  down. 
The  horse  and  wagon  went  down  the  main  driveway  on  a  run  and 
when  the  driver  jumped  up  the  horse  was  going  down  the  gangway 
of  the  ferry  bridge.  Another  driver  in  the  employ  of  the  mail  com- 
pany testified  that  he  had  known  the  horse  for  three  or  four  months 
and  had  driven  him,  that  he  had  never  ran  away  with  him  and  was 
a  quiet  gentle  horse. 

The  plaintiff  in  error  assigned  numerous  errors,  relying  mainly, 
however,  upon  the  overruling  of  the  motion  to  nonsuit  and  because 
the  judge  at  the  close  of  the  trial  denied  the  motion  to  direct  a  verdict 
for  the  plaintiff  in  error,  and  against  the  defendant  in  error.  This 
trial  judge  gave  no  reasons  for  his  refusal  to  nonsuit,  but  it  was  evi- 
dently for  the  reason  that  at  the  close  of  the  plaintiff's  case  the  testi- 
mony  adduced  showed  a  state  of  facts  which  called  upon  the  defend- 
ants to  make  a  defense.  It  had  been  shown  that  the  plaintiff  had  been 
run  down  in  the  ferry  house  and  injured  by  a  horse  of  the  mail  com- 
pany; that  the  horse  was  running  away;  was  without  a  driver  and 
without  a  bit  or  bridle;  also  that  mail  horses  with  wagons  were 
accustomed  to  stand  in  the  open  shed,  that  the  horses  were  sometimes 
feeding ;  that  they  were  never  tied  or  secured,  and  were  often  with- 
out any  driver  in  attendance.  It  had  also  been  shown  that  through 
the  elevator  shafts  running  down  into  the  space  near  where  the 
horses  stood,  noises  from  the  trains  above  could  be  heard,  and  that 
passengers,  all  kinds  of  vehicles,  including  automobiles,  traveled  up 
and  down  the  main  driveway  in  front  of  where  the  horse  stood; 
these  facts,  we  think,  were  sufficient  to  call  upon  the  defendant  to 
show  that  the  accident  did  not  occur  by  reason  of  any  negligence  on 
his  part,  &nd  there  was  no  error  in  refusing  to  nonsuit. 

The  main  contention,  however,  of  the  plaintiff  in  error,  in  urging 
a  reversal  of  this  judgment,  is  based  upon  the  refusal  of  the  trial 
judge  to  direct  a  verdict  for  the  defendant  below.  Reliance  is  placed 
upon  the  testimony  of  the  driver,  one  Bauder,  whose  testimony  has 
been  substantially  given  in  the  foregoing  statement  of  the  facts,  and 


124  20  American  Negligence  Reports. 

also  upon  the  proof  by  a  former  driver  of  the  quiet  character  of  the 
horse.  It  was  insisted  that  there  was  no  evidence  of  what  caused 
the  horse  to  run  away;  that  the  horse  had  been  for  months  accus- 
tomed to  stand  in  the  place  where  he  stood  at  the  time  of  the  acci- 
dent, and  had  been  repeatedly  fed  there  after  the  bit  and  bridle 
had  been  removed.  Bauder  testified  that  arranging  his  wagon  by 
the  pillars,  he  blanketed  the  horse,  but  left  him  untied,  and  went 
into  the  ferry  house  to  get  warm,  where  he  remained  some  fifteei 
minutes ;  he  then  came  out  to  the  horse,  took  off  the  bit  and  bridle, 
and,  as  he  was  attaching  the  nosebag  to  the  horse's  head,  the  horse, 
without  any  cause  given  by  Bauder,  broke  from  him,  threw  him 
aside  when  he  attempted  to  grab  him  by  the  nose,  ran  into  and  along 
the  driveway  and  then  into  the  gangway  where  the  accident  oc- 
curred. The  learned  trial  judge  in  refusing  the  request  of  defend- 
ant's counsel,  said :  "  The  case  seems  to  me  to  rest  upon  the  sole 
question  whether  it  was  an  act  of  negligence  on  the  part  of  the 
driver,  at  that  time  and  under  those  circumstances,  to  remove  that 
bridle  from  that  horse  for  the  purpose  of  feeding  him."  This,  we 
think,  was  correct,  for  even  admitting  as  true  the  version  of  the 
matter  as  given  by  the  driver,  was  it  not  for  the  jury  to  determine 
whether  in  removing  the  bit  and  bridle  for  the  purpose  of  feeding 
the  animal,  he  acted  with  reasonable  care  in  all  the  circumstance? 
then  existing,  without  tying  him  so  as  to  prevent  his  running  away? 
He  testified  when  asked  if  he  could  not  have  tied  the  horse  to  the 
pillar,  that  of  course  he  could.  The  testimony  demonstrates  a  con- 
dition where  startling  sights  and  noises  were  liable  to  occur  at  any 
time,  and,  even  though  the  driver  could  not  tell  what  startled  the 
horse,  the  jury  had  a  right  to  infer  that  he  was  startled  by  some  of 
the  sights  and  noises,  and  reasonable  care  demanded  that  he  should 
have  foreseen  and  guarded  against  such  an  occurrence. 

As  was  said  by  Ingraham,  J.,  inMcCahill  v.  Kipp,  2  E.  D.  Smith, 
page  413,  in  a  case  very  similar  to  this,  "  the  ground  on  which  the 
defendant  is  held  responsible  is  the  negligence  of  the  servant  who 
had  charge  of  the  horse  at  the  time.  That  negligence  may  be  in- 
ferred by  the  jury  from  all  the  circumstances,  without  any  necessity 
of  direct  proof  thereof.  Whatever  might  be  the  view  of  the  court 
or  jury  when  the  plaintiff  rested,  the  evidence  of  the  defendant's 
servant,  who  had  charge  of  the  horse,  shows  that  at  the  time  the 
horse  became  frightened,  no  efforts  were  made  by  him  to  guard 
against  running  away,  either  by  tying  him  or  by  any  one  having 
hold  of  him  so  as  to  prevent  it.    The  witness  says  he  seized  hold  of 
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the  horse  after  he  ran,  but  could  not  hold  him.  If  he  had  held  the 
reins,  or  had  held  the  horse  after  the  fright,  he  might  have  pre- 
vented the  accident.  Whether  this  was  sufficient  to  satisfy  the  jury 
of  the  defendants'  negligence  was  for  them  to  say.  It  is  enough  to 
sustain  their  finding  even  if  we  differed  with  them  as  to  the  result." 
He  adds,  "  It  is  not  material  what  frightened  the  horse,  if  he  was 
not  properly  taken  care  of  so  as  to  prevent  his  running." 

Again  in  Phillips  v.  De  Wald,  79  Ga.  732,  7  S.  E.  Rep.  151,  11 
Am.  St.  Rep.  458,  the  court  says :  "  Every  horse  whatever,  no  mat- 
ter how  gentle  and  amiable,  must  be  properly  attended  and  secured 
in  the  crowded  business  streets  of  a  city,  when  there  by  the  act  of 
the  owner  and  subject  to  his  control.  The  instincts  common  to  the 
species  render  this  necessary,  and  of  those  instincts  every  owner 
must  be  presumed  to  have  notice.  The  qualities  of  the  individual 
horse  had  no  relevancy,  except  as  throwing  light  upon  the  means 
proper  to  be  used  to  secure  him  and  the  kind  of  attendance  or  other 
precautions  which  common  prudence  requires."  If  this  is  true  as 
to  the  business  streets  of  a  city,  with  what  greater  force  can  it  be 
applied  to  the  noisy  and  crowded  conditions  which  exist  in  a  ftrry 
house  like  that  of  the  Pennsylvania  Railroad  Company  at  Jersey 
City. 

The  plaintiff  in  error  chiefly  relied  upon  the  case  of  Belles  v. 
Kellner,  67  N.  J.  Law,  255,  51  Atl.  Rep.  700,  54  Atl.  Rep.  79,  57  L. 
R.  A.  627,  91  Am.  St.  Rep.  429,  where  it  was  held  in  this  court  as 
follows :  "  From  the  fact  that  a  quiet  gentle  horse  was  left  standing 
untied  in  the  public  street,  free  from  the  presence  of  anything  which 
might  frighten  or  disturb  him,  the  driver  being  within  from  five  to 
eight  feet  of  the  wagon  to  which  the  horse  was  hitched,  it  appearing 
that  the  driver  had  been  accustomed  to  use  the  horse  in  that  way  for 
many  years  without  an  accident,  no  inference  can  arise  that  the  act 
is  negligent."  That  case  is  very  different  from  the  situation  pre- 
sented to  us  in  the  case  under  consideration ;  the  learned  judge  who 
wrote  the  opinion  distinctly  stated,  and  the  decision  was  based  upon 
the  fact,  that  in  that  case  "  there  is  nothing  but  the  mere  fact  of 
leaving  a  gentle  horse  as  he  had  been  left  for  years  under  the  obser- 
vation and  control  of  the  driver.  From  that  fact,  under  the  con- 
ditions which  must  be  conceded  to  exist  in  the  case,  no  inference 
of  negligence  can  arise."  And  he  expressly  says :  "  With  what 
additional  care  he  might  have  been  charged,  if  the  horse  had  been 
left  near  a  steam  railroad  track  where  locomotives  were  passing, 
or  in  a  place  where  fire  engines  or  bands  of  music  were  approaching, 
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is  not  a  question  in  this  case.  It  has  been  frequently  held  that  leav- 
ing a  horse  untied  and  unattended  in  the  street,  that  is,  with  no  one 
near  enough  to  control  him  by  voice  or  otherwise,  or  to  leave  him  in 
that  condition  in  proximity  to  a  steam  railroad,  or  where  the  horse 
is  not  gentle,  are  circumstances  from  which  negligence  may  be 
inferred."  In  my  opinion,  the  case  of  Belles  v.  Kellner  has  no  appli- 
cation or  controlling  force  in  the  decision  of  this  case.  The  circum- 
stances  here  leave  no  doubt  in  my  mind  as  to  the  existence  of  most 
positive  evidence  of  negligence  on  the  part  of  the  driver,  and  it 
surely  was  not  error  to  submit  this  question  to  the  jury.  The  driver 
was  bound  to  anticipate  what  naturally  might  happen  in  such  a  place 
as  this  ferry  house,  and  to  consider  the  chances  of  noises  and  other 
occurrences  at  which  his  horse  might  be  startled  and  the  danger  to 
persons  or  property  should  his  horse  escape.  Dexter  v.  McCready, 
54  Conn.  171,  5  Atl.  Rep.  855. 

The  next  assignments  of  error  relied  upon  by  the  plaintiff  in 
error  were  those  numbered  nine  and  ten  in  the  filed  assignments  of 
error,  and  pertained  to  what  would  not  be  negligence  for  the  driver 
under  facts  therein  set  forth;  an  examination  of  the  charge  shows 
that  practically  they  were  acceded  to,  the  trial  judge  saying  that, 
while  he  did  not  know  that  the  circumstances  of  the  case  were  pre- 
cisely appropriate  to  the  case  presented  by  the  requests,  still  they 
were  good  law,  and  he  had  no  objection  to  charging  them. 

I  found  no  error  in  the  remarks  of  the  charge  commenting  on  the 
case  of  Hoboken  Land  &  Improvement  Company  v.  Lally,  48  N.  J. 
Law,  604,  7  Atl.  Rep.  426,  nor  in  the  refusal  to  exclude  from  the 
consideration  of  the  jury  the  services  of  the  physician  as  an  element 
of  damage,  nor  any  error  in  the  admission  of  evidence. 

The  judgment  should  be  affirmed. 


PROSSER  v.  WEST  JERSEY  &  S.  R.  CO. 

Supreme  Court,  New  Jersey,  April,  1906. 


DEATH  —  ACTION  FOR  CAUSING  —  GROUNDS  —  DUTY  OF  CARE. 
—  1.  In  an  action  brought  by  an  administrator  to  recover  the  pecuniary 
loss  sustained  by  the  widow  and  next  of  kin  of  a  decedent,  whose  death 
is  alleged  to  have  been  caused  by  the  negligence  of  the  person  against 
whom  the  action  is  brought,  or  of  his  servants,  a  recovery  cannot  be 
had  in  the  absence  of  proof  of  facts  from  which  it  can  be  inferred  that, 
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in  the  doing  of  the  thing  which  caused  the  decedent's  death  a  duty  rested 
upon  the  defendant,  or  his  servants,  to  consider  and  use  due  care  to 
provide  for  the  decedent's  safety. 
DUTY  TO  USE  CARE  — EMPLOYEE  OF  CONTRACTOR  KILLED 
UNDER  CAR  BY  OTHER  CARS  BACKED  AGAINST  IT.  — 2.  Neg- 
ligence in  the  performance  of  a  duty,  to  use  due  care  to  provide  for  the 
safety  of  another,  cannot  be  imputed,  unless  the  facts  proved  will  fairly 
support  the  inference  that  the  duty  existed. 
(Syllabus  by  the  Court.) 

Action  by  Mamie  Prosser  against  the  West  Jersey  &  Seashore 
Railroad  Company.  Verdict  for  plaintiff.  Rule  to  show  cause  made 
absolute. 

Argued  February  term,  1905,  before  Gummere,  C.  J.,  and  Fort, 
Garretson  and  Pitney,  JJ. 

E.  G.  C.  Bleakley  and  John  W.  Westcott,  for  plaintiff. 

Joseph  H.  Gaskill  and  Nelson  B.  Gaskill,  for  defendant. 

Gummere,  C.  J.  —  This  action  was  brought  to  recover  the  pecuni- 
ary loss  sustained  by  the  widow,  and  next  of  kin,  of  Henry  Prosser, 
deceased,  who  was  killed  near  Haddonfield  on  the  12th  of  August, 
1902.  At  the  time  of  his  death  he  was  an  employee  of  the  firm  of 
Henhoeffer  &  Vaughn,  contractors  engaged  in  the  work  of  repairing 
bridges  along  the  lines  of  the  defendant  company's  railroads.  In 
the  prosecution  of  that  work  they  used  a  pile  driver,  which  had 
been  installed  upon  a  flat  car  furnished  to  them  for  the  purpose  by 
the  defendant  company.  As  occasion  required,  this  flat  car  was 
moved  from  one  place  to  another  along  the  defendant's  railroad, 
and  when  it  was  in  course  of  transit  the  pile  driver  was  laid  back 
upon  the  car,  and  secured  in  its  position  by  a  screw  bolt  which  ran 
down  through  the  platform  of  the  car.  On  the  day  of  the  accident 
the  car  had  been  moved  from  Springdale,  where  the  contractors  had 
been  engaged  in  putting  up  a  temporary  bridge  over  Cooper's  creek, 
and  placed  upon  a  siding  at  Haddonfield,  upon  which  a  number  of 
freight  cars  had  been  laid  off.  It  was  placed  upon  the  siding  at 
about  four  o'clock  in  the  afternoon,  and  it  was  intended  to  take  it 
back  to  Cooper's  creek  the  same  night  apparently  for  the  purpose  of 
resuming  work  at  that  place.  After  the  flat  car  had  been  put  upon 
the  siding,  it  was  discovered  that  the  screw  bolt  which  secured  the 
pile  driver  in  position  after  it  was  laid  back,  had,  in  some  unknown 
way,  become  so  fastened  to  the  car  that  it  was  difficult  to  remove 
it.  In  order  to  loosen  it,  Prosser  was  directed  to  get  under  the  body 
of  the  car  and  knock  it  out  with  a  maul.  While  he  was  engaged 
in  this  work,  a  freight  train  of  the  defendant  company  was  backed  in 
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upon  the  siding,  to  pick  up  some  of  the  freight  cars  which  had  been 
left  there.  In  making  its  coupling  the  train  struck  the  freight  car 
nearest  to  it  with  such  violence  as  to  drive  it  against  others,  with 
force  enough  to  cause  them  to  collide  with  the  flat  car  under  which 
Prosser  was  working,  and  move  it  from  its  position  so  far  that  it 
ran  over  and  killed  him.  When  Prosser  got  under  the  car  no  flag 
was  put  upon  it  to  indicate  that  some  one  was  at  work  upon  or 
about  it,  nor  was  anything  else  done,  either  by  himself  or  his 
fellow  workmen  to  notify  third  persons  of  his  presence  there,  or  to 
protect  him  while  he  was  engaged  in  his  work.  No  member  of  the 
crew  of  the  freight  train,  nor  any  other  employee  of  the  defendant 
company  (so  far  as  the  case  shows)  had  any  knowledge  that  he  was 
under  the  car. 

It  apparently  was  considered,  upon  the  trial  of  the  case,  that 
Prosser's  death  resulted  from  the  negligent  performance  of  the  duty 
which  the  railroad  company  owed  to  the  employees  of  Henhoeffer 
&  Vaughn,  to  run  its  trains  with  a  due  regard  to  their  safety,  while 
they  were  engaged  in  the  work  of  repairing  the  company's  bridges. 
But  that  duty  was  not  a  continuous  one.  It  only  existed  so  long  as 
the  men  were  engaged  in  their  work,  and  while  going  to  and  from 
it,  over  the  company's  railroad.  That  work  had  temporarily  ceased 
at  the  time  of  the  accident,  and  the  car  had  been  laid  oflf  on  the 
siding.  While  it  laid  there  it  needed  no  attention  from  HenhoeflFer 
&  Vaughn's  employees,  so  far  as  the  railroad  company  or  its  em- 
ployees knew,  and  there  was  nothing  in  its  surroundings  to  suggest 
to  the  defendant  company's  employees,  who  were  operating  its 
freight  train,  that  any  carelessness  upon  their  part  in  running 
against  the  flat  car,  might  jeopardize  the  safety  of  a  member  of 
the  bridge  repair  gang.  The  duty  of  using  care  to  avoid  injuring 
Prosser  while  coupling  on  to  the  side-tracked  freight  cars,  could 
only  be  imposed  upon  the  train  crew  >y  bringing  to  their  attention 
the  danger  to  which  they  would  be  exposed  unless  care  was  used  by 
them  in  the  performance  of  their  work.  As  has  already  been  pointed 
out  no  such  notice  was  given  them  that  he  was  under  the  car,  and 
there  was  nothing  in  the  surroundings  to  charge  them  with  knowl- 
edge that,  by  moving  it,  he  would  be  put  in  peril. 

As  the  death,  of  Prosser  was  not  the  result  of  the  negligent  per- 
formance by  the  defendant  company,  or  by  its  employees,  of  any 
duty  which  it  owed  to  him,  the  verdict  recovered  against  it  must  be 
set  aside. 

The  rule  to  show  cause  will  be  made  absolute. 
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BIRDSINGER   v.  MCCORMICK  HARVESTING 

MACHINE  CO. 

Court  of/ippeals,  New  York,  February,  ipd6. 


WARRANTY  —  SALE  OF  MACHINE  THAT  CAUSED  PERSONAL 
INJURY.  —  Where  there  is  a  general  warranty  such  damages  only  are 
recoverable  upon  a  breach  thereof  as  the  parties  may  be  deemed  to  have 
had  in  contemplation  when  the  sale  of  the  article  was  made. 

SAME.  —  The  sale  of  a  corn-shredding  machine  by  defendant  to  plaintiff 
with  a  warranty  to  do  good  work,  to  be  well  made,  of  good  material 
and  to  be  durable  if  used  with  proper  care,  did  not  relate  to  anything 
beyond  the  capacity  of  the  machine  to  accomplish  the  purpose  for  which 
it  was  made  and  not  to  insure  the  buyer  from  injury  to  his  hand  caught  in 
the  rollers  because  the  machine  broke  down  while  doing  the  regular 
work. 
Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Depart- 
ment. 

Action  by  Daniel  Birdsinger  against  the  McCormick  Harvesting 
Machine  Company.  From  a  judgment  of  the  Appellate  Division  (88 
N.  Y.  Supp.  1092,  95  App.  Div.  621),  affirming  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

This  action  was  brought  to  recover  for  the  breach  of  a  warranty 
given  upon  the  sale  by  the  defendant  of  a  machine,  and  the  damages 
asked  were  for  a  personal  injury  sustained  by  one  of  the  purchasers 
as  a  result  of  its  breaking  down  while  in  operation.  Upon  the  issue 
coming  on  for  trial,  the  counsel  for  the  plaintiff  made  a  statement 
to  the  jury  of  the  case  and  the  following  are  the  facts  which  were 
stated,  and  which  are  to  be  taken  as  admitted :  The  plaintiff's  coun- 
sel stated  that  the  defendant  sold  to  the  plaintiff  and  his  brother  a 
machine  of  its  manufacture,  known  as  a  "  corn  husker  and  shred- 
der." In  the  use  of  this  machine  the  plaintiff  had  his  hand  caught 
between  the  rollers,  called  the  "  snapping  rollers,"  the  office  of 
which  was  to  take  the  corn  from  the  stalks  as  the  stalks  passed 
between  the  rollers.  His  hand  was  so  mutilated  that  it  was  required 
to  be  amputated.  The  contract  of  sale  contains  the  following  pro- 
vision :  "  It  is  distinctly  understood  that  the  above-mentioned  ma- 
chine is  purchased  subject  to  the  following  warranty,  and  no  other,  , 
and  the  undersigned  hereby  acknowledge  the  receipt  of  a  copy  of 
Vol.  XX— 9 
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the  same.  McCormick  Harvesting  Machine  Co.,  warrants  this  ma- 
chine to  do  good  work,  to  be  well  made,  of  good  materials,  and  to 
be  durable  if  used  with  proper  care,"  etc. 

This  action  is  brought  upon  this  warranty;  the  plaintiff  claiming 
to  be  entitled  to  recover  for  his  injuries  as  consequential  damages 
for  a  breach  thereof.  In  operating  the  machine  the  plaintiff  stood 
upon  a  platform  directly  in  front  of  the  machine,  about  three  feet 
back  of  these  snapping  rollers,  into  which  he  pushed  the  corn 
stalks.  These  rollers  at  times  became  clogged,  and,  in  order  to  clean 
them,  it  is  necessary  to  stop  the  rollers.  This  is  done  by  means  of 
what  is  called,  in  the  book  of  instructions,  a  "  safety  lever,"  the  arm 
of  which  is  placed  directly  in  front  of  the  man  operating  the  ma- 
chine and  underneath  the  board  over  which  the  corn  stalks  are 
pushed  into  the  machine.  By  pushing  forward  slightly  with  his 
body  upon  this  lever,  the  gearing  to  which  these  snapping  rollers  are 
attached  is  thrown  off,  so  that  they  cease  to  revolve  and  may  be 
safely  cleaned.  Upon  the  day  in  question,  the  rollers  having  become 
clogged,  the  plaintiff  pressed  upon  the  lever,  the  gearing  was  thrown 
off,  and  the  rollers  ceased  to  revolve.  He  thereupon  proceeded  to 
clean  out  the  rollers  with  his  hand.  Suddenly,  without  warning,  the 
rollers  began  to  revolve,  his  hand  was  caught,  and  the  injury  occa- 
sioned. We  will  show  that  a  part  of  this  gearing,  by  which  the 
rollers  were  made  to  revolve,  had  become  broken;  and  this  caused 
a  bolt  to  slip  out  of  its  place,  which  thereupon  became  wedged  in 
the  gearing  in  such  a  way  as  to  render  ineffective  this  safety  lever ; 
that  these  rollers  were  thereby  set  in  motion,  notwithstanding  the 
proper  use  of  the  safety  lever.  Upon  this  opening  of  the  plaintiff'? 
counsel  and  upon  the  pleadings,  which  presented  an  issue  upon  simi- 
lar allegations,  the  defendant's  counsel  moved  for  the  dismissal  of 
the  complaint.  The  motion  was  granted,  upon  the  ground  that  the 
plaintiff  was  not  entitled  to  recover  consequential  damages  for  "  per- 
sonal injuries  growing  out  of  a  defect  of  the  machine."  The  judg- 
ment dismissing  the  complaint  has  been  unanimously  affirmed  by 
the  Appellate  Division  in  the  Third  Department,  and  the  plaintiff 
has  further  appealed  to  this  court. 

William  J.  Roche  and  Charles  I.  Webster,  for  appellant 

Edwin  Countryman,  William  S.  Dyer  and  Jacob  L.  Ten 
Eyck,  for  respondent. 

Gray,  J.  — (after  stating  the  facts).  — The  question  is  sharply 
presented  in  this  case  whether  the  warranty,  as  expressed,  covered 
anything  more  than  the  quality  of  the  machine  and  its  capacity,  by 
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reason  of  good  construction,  to  do  the  work  properly,  for  which  it 
was  sold.  Did  it  assure  the  purchaser  as  to  anything  more  than 
was  stated?  I  think  not.  The  defendant  warranted  the  machine 
"  to  do  good  work,  to  be  well  made,  of  good  materials,  and  to  be 
durable,  if  used  with  proper  care."  The  warranty  was  an  engage- 
ment, collateral  to  the  contract,  by  which  the  seller  assured  to  the 
buyer  that  the  subject  of  the  transaction  of  the  sale  was  as  it  was 
stated  therein  to  be,  and  the  ordinary  rule  of  damages  upon  the 
breach  of  a  general  warranty  awards  the  difference  between  the 
value  of  the  article  as  it  had  been  represented  to  be  and  its  actual 
value.  The  right  to  recover  consequential  damages  —  that  is  to 
say,  those  which  are  not  the  direct  result  of  the  breach,  and  do  not 
arise  naturally  therefrom  —  will  depend  upon  the  terms  of  the  war- 
ranty, considered  in  connection  with  the  character  of  the  article  sold. 
The  warranty  may  be  special  in  its  undertaking  and  entitle  the  pur- 
chaser to  recover  for  the  remoter  consequences  flowing  necessarily 
from  the  breach ;  or  the  article  sold  may  be  of  such  a  character  as 
that  its  answering  the  purpose  of  its  sale  is  of  the  essence  of  the 
warranty,  and  a  failure  in  that  respect  will  render  the  seller  liable 
for  the  necessary  consequences.  For  instances,  sufficiently  illustra- 
tive of  such  warranties,  reference  may  be  had  to  Hoe  v.  Sanborn, 
36  N.  Y.  98,  where  circular  saws  were  warranted  to  be  "  of  a  good 
quality,"  and  proved  to  be  entirely  worthless.  It  was  held  that  "  the 
warranty,  whether  considered  as  express  or  implied,  was  nothing 
more  than  a  warranty  of  quality,  and  the  rule  of  damages  for  the 
breach  of  such  a  warranty  is  well  settled  to  be  the  difference  between 
the  value  of  the  goods,  if  they  had  corresponded  with  the  warranty, 
and  their  actual  value."  In  Passinger  v.  Thorburn,  34  N.  Y.  634, 
90  Am.  Dec.  753,  where  the  defendant  sold  cabbage  seed,  warranted 
the  same  to  produce  Bristol  cabbages,  and  the  warranty  was  untrue. 
the  rule  of  damages  was  held  to  be  the  value  of  a  crop  of  Bristol 
cabbages,  such  as  ordinarily  would  have  been  produced  that  year 
deducting  the  expense  of  raising  the  crop,  and  also  the  value  of  the 
crop  actually  raised  therefrom.  The  opinion  contains  a  review  of 
the  authorities  upon  the  subject  of  the  rule  of  damages,  and  it  was 
held  that  "  the  damages  must  be  such  as  may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when  they  made 
the  contract;  that  is,  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation."  It  was  said  with  respect  to  the  case  that  it 
might  be  "  reasonably  supposed  to  have  been  in  the  contemplation  of 
the  parties  that  if  the  seed  was  not  Bristol  cabbage  seed,  and  would 
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not  consequently  produce  Bristol  cabbage,  that  damage  would  neces- 
sarily accrue  to  the  plaintiff  and  would  be  a  natural  consequence  of 
such  breach."  The  warranty  was  special  in  its  nature.  In  Borra- 
daile  v.  Brunton,  8  Taunt.  335,  a  chain  cable  was  warranted  to  "  last 
two  years,"  and  the  warranty  was  untrue.  The  plaintiff  was  allowed 
to  recover  as  damages  the  value  of  the  chain  and  of  the  anchor  which 
was  lost  through  the  breaking  of  a  link.  The  judge  held  the  war- 
ranty to  be  of  the  sufficiency  of  the  cable  to  hold  the  anchor.  In 
the  words  of  Dallas,  C.  J.,  that  was  "of  the  very  essence  of  the 
warranty."  There  are  cases  of  recoveries  for  personal  injuries,  as 
the  results  of  breaches  of  warranty,  which  are  based  upon  the  dis- 
tinction of  the  probable,  if  not  almost  certain,  consequences  entailed 
by  a  defective  manufacture  of  the  article  sold,  or  of  an  inherently 
dangerous  article  sold  as  safe  for  use,  in  either  of  which  cases  its 
ordinary  use  necessarily  involved  personal  danger  as  a  matter  of 
common  knowledge.  Instances  would  be  in  the  sale  of  a  defectively 
made  gun,  or  boiler,  or  of  a  poisonous  article  of  food.  Langridge 
v.  Levy,  2  Mees.  &  W.  519;  Cassidy  v.  Le  Fevre,  45  N.  Y.  562; 
Swain  v.  Schieffelin,  134  N.  Y.  471,  31  N.  E.  Rep.  1025,  18  L.  R. 
A.  385.  The  authorities,  of  course,  make  a  distinction  between  cases 
where  there  has  been  a  mere  breach  of  warranty,  and  cases  where 
there  has  been  a  fraudulent  representation  as  to  the  qualities  of  an 
article,  or  a  fraudulent  concealment  of  its  unfitness  for  the  buyer's 
purpose.     See  Langridge  v.  Levy,  supra. 

It  may  be  difficult  to  define  the  Jine  of  remoteness  of  damage; 
but  it  approaches  to  definiteness  to  say  that,  where  the  warranty  is 
general,  such  damages  only  are  recoverable  as  the  parties,  standing 
chargeable  with  the  knowledge  of  their  legal  rights  and  duties,  may 
be  deemed  to  have  had  in  contemplation,  while  making  their  con- 
tract, as  the  result  of  a  warranty  being  untrue.  That  which  is  an 
effect  of  the  breach  in  a  certain  sense,  but  is  removed  one  stage 
from  it,  is  not  the  primary,  but  the  secondary,  consequence  of  it. 
This  action  is  based  upon  the  contract,  and  in  such  a  case,  where 
there  has  been  no  fraud,  the  recovery  is  to  be  measured  by  a  com- 
pensation to  the  vendee  for  the  natural  and  proximate  consequence 
of  the  breach  by  the  vendor  of  his  warranty,  in  the  failure  of  the 
article  to  meet  the  representation  as  to  its  quality,  which  would  be 
the  difference  between  the  value  of  the  article  as  warranted  and  its 
actual  value. 

This  machine  was  sold  for  the  price  of  $230,  and  the  contract  of 
sale  was  specific  in  excluding  any  other  warranty  than  the  one  ex- 
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pressed,  namely,  that  it  would  do  good  work,  that  it  was  well  made, 
of  good  materials,  and  was  durable,  if  used  with  proper  care.  It 
cannot,  with  any  reason,  be  said  that  such  representations  related  to 
anything  beyond  the  capacity  of  the  machine  to  properly  accomplish 
the  purpose  of  husking  and  shredding  corn.  The  inference  is  not 
permissible  that  the  minds  of  the  parties  met  upon  any  other  idea 
than  that  of  the  capacity  of  the  machine,  by  reason  of  its  good  con- 
struction, to  do  good  work  and  of  an  indemnity  to  the  buyer  against 
its  failure  in  that  respect.  There  was  a  warranty  of  the  fitness  of 
the  machine  for  the  purpose  of  the  buyer,  and  if  it  did  not  effectively 
husk  corn  and  shred  the  corn  stalk,  or  if  it  injured  the  ear  of  corn 
in  its  working,  it  would  have  failed  in  its  purpose  and  it  would  be 
worthless,  except  as  to  what  value  the  mere  materials  might  possess. 
It  is  neither  a  sensible  nor  a  natural  conclusion  for  the  mind  to  reach 
that  the  parties  supposed,  the  buyers  that  they  were  getting,  the 
seller  that  it  was  giving,  an  insurance  against  accidents  to  the  per- 
son, possibly  consequent  upon  a  breaking  down  of  the  machine.  An 
accident  to  the  machine,  when  in  operation,  might  or  might  not  occa- 
sion personal  injury ;  but  the  language  of  this  warranty,  to  the  ordi- 
nary mind,  conveys,  neither  expressly  nor  impliedly,  the  intention  to 
indemnify  in  such  an  event.  Had  it  been  stated  that  the  machine 
was  safe  for  use,  or  to  similar  effect,  it  would  be  clear  that  the  par- 
ties had  in  mind  the  idea  of  danger  to  the  operator  and  of  some 
assurance  against  it.  It  would  have  been  easy,  and  altogether  natu- 
ral, to  have  made  the  contract  plain  upon  that  point.  No  technical 
rule  of  the  law  requires  the  extension  of  the  liability  of  the  defendant 
to  consequential  damages,  and  in  my  judgment  it  is  the  sounder 
doctrine  to  limit  the  construction  of  this  contract  and  to  hold  the 
warranty  to  have  been  a  general  assurance  of  the  serviceable  quality 
of  the  machine.  It  was  not  otherwise  special  in  its  nature  than  as  to 
fitness  for  the  work,  and  the  vendees  had  no  right  to  rely  upon  it, 
as  an  assurance  against  damage,  beyond  what  naturally  might  be 
expected  to  flow  from  its  untruth. 

The  conclusion  reached  renders  unnecessary  the  consideration  of 
the  other  questions  argued,  and  I  advise  the  affirmance  of  the  judg- 
ment, with  costs. 

Bartlett,  J.  (dissenting).  —  I  dissent  from  the  judgment  about 
to  be  entered,  on  the  ground  that  this  corn  husker  and  shredder  was 
designed  for  one  purpose  and  could  be  used  in  no  other  work.  I 
am  unable  to  distinguish  this  case  from  the  gun  which  exploded,  the 
boiler  which  burst,  or  the  rope  which  was  deemed  to  have  been 
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strong  and  well  made.  In  the  gun  case  there  was  a  recovery  for 
personal  injuries  sustained,  and  in  the  other  two  cases  a  recovery 
for  the  value  of  property  destroyed.  This  case,  in  my  opinion,  is  not 
to  be  distinguished  in  principle  from  Mowbray  v.  Merryweather,  L. 
R.  2  Q.  B.  640  (1895).  The  plaintiffs,  a  firm  of  stevedores,  con- 
tracted  to  discharge  a  cargo  from  the  defendant's  ship,  the  defend- 
ant agreeing  to  supply  all  necessary  cranes,  chains,  etc.,  reasonably 
fit  for  that  purpose.  The  defendant,  in  breach  of  his  agreement,  sup- 
plied a  defective  chain,  which  broke  while  being  used,  and  in  con- 
sequence one  of  the  plaintiffs'  workmen  was  injured.  The  workman 
having  recovered  in  an  action  brought  against  the  plaintiffs,  the  lat- 
ter sued  the  defendant  to  recover  the  damages  so  paid.  In  the  Court 
of  Appeal  it  was  held  that  the  plaintiffs'  liability  to  pay  compensa- 
tion to  their  workmen  was  the  natural  consequence  of  the  defend- 
ant's breach  of  contract,  and  such  as  might  reasonably  be  supposed 
to  have  been  within  the  contemplation  of  the  parties  when  the  con- 
tract was  entered  into ;  and  therefore  the  damages  claimed  were  not 
too  remote.  The  Master  of  the  Rolls,  Lord  Esher,  said  at  the  open- 
ing of  his  opinion :  "  I  have  no  doubt  about  this  case,  though  we 
have  now  to  determine  the  point  raised  for  the  first  time.  The 
action  is  brought  for  breach  of  a  warranty  given  by  the  defendant 
to  the  plaintiffs.  That  such  a  warranty  was  given  is  not  disputed. 
It  was  one  implied  by  law,  but  that  appears  to  me  to  make  no  differ- 
ence. It  was  to  the  effect  that  the  chain  in  question  was  so  far 
sound  as  to  be  sufficient  for  the  work  which  the  plaintiffs  had  to 
do  as  stevedores." 

In  the  case  at  bar  the  plaintiff  claimed  that  a  general  warranty 
may  be  extended  in  its  effects  to  cover  the  case  in  hand,  and,  if  not, 
a  special  warranty  will  be  implied.  I  am  of  opinion  that  the  general 
warranty  may  be  extended  to  cover  this  case.  When  the  manufac- 
turers of  this  machine  warranted  it  to  be,  among  other  things,  "  well 
made,"  of  "  good  materials  "  and  "  durable,"  they  certainly,  in  view 
of  the  fact  that  this  machine  was  designed  for  a  single  purpose  only, 
must  be  held  to  have  warranted  that  the  safety  lever,  designed  to 
arrest  the  motion  of  a  portion  of  the  machinery  to  enable  the  clogged 
rollers  to  be  cleared  by  the  hand  of  the  operator,  would  so  act  as 
to  enable  the  work  to  be  safely  done.  In  fact,  within  a  month  of  the 
purchase  of  the  machine  the  appliances  of  the  safety  lever  broke 
while  plaintiff  was  properly  resting  his  weight  upon  the  lever  in 
the  act  of  clearing  the  rollers,  with  the  result  that  the  rollers  were 
suddenly  released,  started,  and  he  lost  his  right  hand.     Thus  it 
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clearly  appears  that  the  machine  was  not  well  made,  of  good  mate- 
rial, and  durable  as  required  by  the  warranty. 

Cullen,  C.  J.,  and  O'Brien,  Werner  and  Hiscock,  JJ.,  concur 
with  Gray,  J.  Bartlett,  J.,  reads  dissenting  opinion.  Chase,  J., 
not  sitting. 

Judgment  affirmed. 


PAGE  V.  DEMPSEY. 

Court  of  Appeals,  New  York,  March,  1906. 


BLASTING— INJURY  TO  ADJOINING  PROPERTY  —  PLEADING. 
—  Where  the  complaint  in  an  action  by  the  owner  of  an  apartment 
house  to  recover  damages  for  injuries  caused  by  blasting  upon  the 
adjoining  lot  alleged  that  the  defendant  was  the  contractor  engaged  in 
such  work  and  that  by  the  negligent  manner  of  conducting  the  blasting 
and  the  unnecessary  and  unreasonable  use  of  explosives  plaintiff's  house 
and  property  were  injured  by  the  vibration  or  jarring  of  the  earth  or 
air  resulting  from  such  blasting,  the  allegation  that  the  defendant  was 
the  contractor,  was  immaterial,  and  the  dismissal  of  the  complaint  on 
the  merits,  on  the  ground  that  the  wrong  person  had  been  sued,  as 
the  contractor  was  the  defendant's  son,  the  defendant  acting  merely  as 
a  voluntary  superintendent  to  aid  his  son,  was  error  where  it  was  estab- 
lished by  what  must  be  regarded  as  uncontradicted  evidence,  that  the 
defendant  was  in  charge  of  the  work,  having  the  direction  and  control 
thereof. 

JOINT  TORTFEASORS.  —  If  the  work  of  blasting  was  so  negligently  per- 
formed as  to  have  caused  injury  to  plaintiff's  house,  all  persons  engaged 
therein  were  joint  tortfeasors  and  each  was  severally  liable,  so  that  the 
action  was  properly  brought  against  the  defendant  in  charge  of  the  work 
of  blasting,  even  if  acting  as  a  voluntary  superintendent  for  his  son's 
benefit. 

Appeal  from  Supreme  .Court,  Appellate  Division,  First  Depart- 
ment. 

Action  by  Cornelia  B.  Page  against  James  Dempsey.  From  a 
judgment  of  the  Appellate  Division  (90  N.  Y.  Supp.  1019,  99  App. 
Div.  152),  affirming  a  judgment  for  defendant  on  dismissal  of  the 
complaint,  plaintiff  appeals.    Reversed. 

William  F.  Clare,  for  appellant. 

'T.  M.  Tyng  and  Edward  D.  Dowling,  for  respondent. 

Edward  T.  Bartlett,  J.  —  The  plaintiff  is  the  owner  of  the  house 
and  lot  No.  330  West  Fifty-first  street,  in  the  borough  of  Manhattan, 
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City  of  New  York.  The  lot  is  about  thirty  feet  in  width  and  ioo  feet 
deep,  upon  which  is  a  five-story  brick  and  stone  apartment  house, 
containing  space  for  ten  families.  In  July,  1902,  the  lot  immediately 
east  of  these  premises  was  vacant,  and  workmen  were  engaged 
thereon  in  blasting  rock  in  order  to  excavate  for  a  cellar.  The  com- 
plaint alleges  that  the  defendant  was  a  contractor  engaged  in  the 
work,  and  that  on  several  days  in  the  month  of  July,  1902,  on  the 
twelfth,  fifteenth,  seventeenth,  eighteenth  and  nineteenth,  the  de- 
fendant caused  much  damage  by  such  blasting,  shaking  and  cracking 
the  walls  and  partitions,  loosening  and  destroying  the  mason  work, 
plastering,  papering  and  painting,  and  injuring  the  woodwork  and 
plumbing.  The  complaint  further  alleges  that  the  defendant,  by 
the  improper  manner  of  conducting  the  blasting  and  the  use  of  un- 
necessary quantities  of  explosives,  and  conducting  the  work  in  an 
improper  manner,  had  not  only  committed  this  injury  to  the  prop- 
erty, but  had  terrified  the  tenants,  some  refusing  to  pay  rent  and 
others  threatening  to  vacate  the  premises.  The  plaintiff  prayed  for 
and  obtained  an  injunction  pendente  lite,  and  the  work  of  blasting 
in  this  improper  manner  was  discontinued.  Damages  were  de- 
manded in  the  sum  of  $5,000.  The  defense  was  practically  a  denial. 
The  trial  judge  dismissed  the  complaint  on  the  merits  at  the  close 
of  the  case,  on  the  ground  that  the  wrong  Dempsey  had  been  sued, 
as  the  contractor  was  defendant's  son. 

There  are  two  findings  of  fact,  as  follows:  1.  That  the  plaintiff 
was  the  owner  and  in  possession  of  the  premises  and  the  building 
thereon,  known  as  No.  330  West  Fifty-first  street,  borough  of  Man- 
hattan, New  York  city ;  and  that  in  or  about  the  month  of  July,  1902, 
blasting  was  being  done  on  certain  vacant  premises  immediately 
adjoining  the  said  premises  of  the  plaintiff  on  the  east.  2.  That 
said  blasting  operations  were  not  conducted  by  the  defendant,  nor 
was  the  alleged  injury  to  the  plaintiff's  said  premises,  or  the  alleged 
damage  sustained  by  the  plaintiff  by  reason  thereof,  caused  by  his 
servants  or  agents,  or  by  any  one  for  whose  negligence  in  the  prose- 
cution or  management  of  said  blasting  operations  the  defendant  is 
responsible.  The  affirmance  of  this  judgment  by  the  Appellate  Divi- 
sion was  with  a  divided  court  and  the  question  considered  is  a 
very  narrow  one.  The  learned  court  says  in  the  prevailing  opinion : 
"  The  single  question  presented  for  our  determination  is  whether 
the  defendant  was  liable  for  the  damages  caused  to  plaintiff's  build- 
ing by  the  negligent  blasting.  Upon  one  of  two  theories  he  would 
be  liable;  either  that  he  was  the  contractor  engaged  in  blasting,  or 
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else  as  superintendent  or  assistant,  he  directly  participated  in  the 
negligent  use  of  the  explosives  which  injured  the  plaintiff's  building. 
Upon  the  latter  theory,  the  defendant,  whoever  may  have  been  the 
responsible  contractor,  would  be  liable  as  a  joint  tortfeasor.  The 
difficulty,  however,  in  holding  the  defendant  liable  upon  this  theory 
is  the  lack  of  evidence  to  support  it."  The  dissenting  opinion,  in 
which  two  of  the  learned  justices  united,  in  regard  to  the  question 
involved,  reads  in  part  as  follows :  "  The  allegation  in  the  com- 
plaint that  the  defendant  was  the  contractor  is  immaterial.  The 
material  part  of  it  is  that  the  plaintiff's  property  had  been  injured 
by  the  unlawful  acts  of  the  defendant.  If  this  was  true  then  the 
plaintiff  was  entitled  to  recover,  irrespective  of  the  capacity  in  which 
he  acted." 

It  may  be  conceded  that  if  it  was  necessary  for  the  plaintiff  to 
prove  that  the  defendant  had  entered  into  a  contract  for  the  removal 
of  rock  by  blasting  upon  the  lot  in  question,  she  has  not  sustained 
that  allegation  by  uncontradicted  evidence,  and  that  the  documen- 
tary proof  introduced  on  behalf  of  the  defendant,  showing  that  the 
defendant's  son  had  entered  into  a  contract  in  writing  for  the  prose- 
cution of  this  work,  would  render  it  impossible  for  this  court  to 
hold  that  there  was  no  evidence  justifying  the  finding  "  that  said 
blasting  operations  were  not  conducted  by  the  defendant."  We, 
however,  agree  with  the  dissenting  opinion  of  the  Appellate  Divi- 
sion that  the  allegation  in  the  complaint  that  the  defendant  was  the 
contractor  is  immaterial.  If  it  be  conceded  that  the  only  proof 
necessary  for  the  plaintiff  to  make  was  that  the  defendant,  James 
Dempsey,  was  in  charge  of  this  work,  not  as  contractor,  but  as  hav- 
ing direction  and  control  thereof,  it  was  established  not  only  by  the 
weight  of  evidence,  but  by  what  must  be  regarded  as  the  uncontra- 
dicted evidence.  It  was  proved  by  a  number  of  witnesses,  residents 
of  the  premises  injured,  that  the  defendant  was  frequently  present 
and  apparently  directing  the  workmen  as  one  in  control  of  the  work. 
Some  of  these  witnesses  observed  this  from  adjacent  windows  and 
other  places  not  withfn  hearing.distance,  where  they  were  unable  to 
give  defendant's  words  as  addressed  to  the  workmen,  but  testified 
to  his  gestures  and  other  actions,  indicating  one  supervising  the 
men  at  work.  Defendant  was  also  seen  to  have  been  engaged  with 
other  workmen  in  arranging  the  blasting  and  charging  holes  with 
dynamite.  A  witness  swore  that  the  defendant  was  on  the  premises 
every  day  in  July,  1902.  The  defendant,  when  sworn  by  plaintiff 
as  a  witness,  admitted  that  the  boiler,  drills,  and  tools  used  on  the 
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work  were  his  property,  and  kept  in  a  tool  house  or  chest  on  the 
premises,  upon  which  appeared  his  name.  He  also  admitted  that 
he  collected  and  receipted  in  his  own  name  as  contractor  for  the 
proceeds  of  the  work,  and  deposited  the  proceeds  in  his  own  bank 
account,  and  drew  out  therefrom  the  amount  of  the  men's  wages 
and  paid  tkem ;  that  he  never  had  accounted  for  the  money  to  his 
son,  who  was  twenty-four  years  of  age,  unmarried,  and  lived  at 
home  with  him. 

It  further  appears  that  no  witness  testified  to  having  seen  the  son 
on  the  work  at  any  time.  It  was  also  proved  that  the  son  was  duly 
subpoenaed  as  a  witness  on  the  trial  and  failed  to  appear.  The 
janitor  of  plaintiff's  building  swore  that  he  saw  the  defendant  on 
the  work  almost  every  day.  "  I  saw  him  charge  the  holes  with 
dynamite."  Another  witness  swears :  "  At  different  times  I  heard 
Mr.  James  Dempsey  speak  to  the  men  about  hurrying  up  the  work 
and  things  like  that."  It  was  further  proved  that  Rosenberg  and 
Feinberg  were  the  owners  of  the  premises  on  which  the  blasting  was 
being  conducted,  and  in  the  month  of  May  or  June  they  made  a 
contract  with  one  Thomas  Burns  for  excavating  and  blasting. 
Thomas  Burns  testified  that  when  the  defendant,  James  Dempsey, 
and  his  son  William  J.  Dempsey  called  on  him  after  he  made  this 
contract,  the  defendant  said,  in  substance,  that  he  desired  to  do  the 
work,  and  he  had  long  experience  in  the  blasting  business;  that 
when  it  came  to  making  out  the  contract  it  was  in  the  name  of 
William  J.  Dempsey,  the  son.  It  was  further  proved  that  on  the 
18th  of  July,  1902,  Thomas  Burns  gave  the  defendant,  James  Demp- 
sey, this  order  on  the  owner  of  the  premises,  reading  as  follows: 
"  Messrs.  Rosenberg  and  Feinberg  —  Gentlemen :  Please  pay 
bearer,  James  Dempsey,  $550  (five  hundred  and  fifty)  as  per  my 
contract  with  him  for  excavation  of  rock  on  your  cellars  south  side 
of  51st  street,  between  8th  and  9th  avenues,  and  charge  the  same 
to  my  contract  for  above  excavating.  Very  truly  yours,  Thomas 
Burns."  The  defendant  collected  this  money  and  receipted  for  the 
same.  If  the  evidence  already  referred  to  was  all  that  was  intro- 
duced by  the  plaintiff  it  might  possibly  be  argued  that  we  would 
not  be  justified  in  holding  that  she  had  proved  by  uncontradicted 
evidence  that  the  defendant  was  in  charge  of  this  work.  The  fact 
is  that  the  defendant,  when  placed  on  the  stand  by  the  plaintiff, 
has  furnished  the  additional  proof  if  it  was  necessary. 

We  have  already  pointed  out  that  some  of  his  admissions  on  the 
stand  were  most  persuasive  evidence  that  he  was  in  charge  of  the 
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work,  but  there  is  more  of  it.  On  the  direct  examination  he  testi- 
fied that  he  was  occasionally  on  the  work,  and  that  he  went  there, 
to  use  his  own  language,  "  for  the  benefit  of  my  son,  to  help  him 
along  the  best  I  could.  I  did  not  want  any  benefit  from  him ;  if  I 
could  help  him  I  wanted  to  do  it."  On  cross-examination  we  have 
this  question  and  answer :  "  Q.  As  a  matter  of  fact  in  regard  to 
this  present  contract,  did  you  have  anything  whatever  to  do  with 
its  procurement  or  with  its  execution  other  than  what  you  testified 
you  did,  to  help  your  son  along  in  looking  after  the  work  that 
was  being  done  upon  it,  and  furnishing  him  machinery  for  work- 
ing upon  it?  A.  Nothing  whatever."  In  this  question  the  witness 
was  asked  if  he  had  anything  whatever  to  do  with  the  execution  of 
the  contract  other  than  he  had  testified,  and  he  swears  that  he  had 
not.  This  question  assumed  all  that  he  had  testified  to,  and  his 
answer  necessarily  confirms  on  cross-examination  the  truth  of  his 
former  statements.  In  other  words,  he  admits  under  cross-examina- 
tion that  he  was  on  the  work  for  the  benefit  of  his  son,  to  help  him 
along  the  best  that  he  could,  which,  taken  in  connection  with  his 
ownership  of  the  plant,  the  collection  of  the  money  for  the  perform- 
ance of  the  work,  depositing  it  in  his  own  bank  account,  drawing  it 
out  to  pay  the  men,  and  never  accounting  for  any  of  the  transactions 
growing  out  of  this  undertaking  to  do  the  blasting  on  the  premises 
in  question,  establishes  by  his  own  evidence,  in  direct  contradiction 
of  the  second  finding  of  fact,  that  "  said  blasting  operations  were 
not  conducted  by  the  defendant,"  that  they  were. 

Assuming  that  the  defendant  was  a  volunteer  superintendent  in 
charge  of  the  men  employed,  and  directed  the  manner  of  conduct- 
ing the  work,  they  may  be  all  treated  as  joint  tortfeasors,  if  it 
appears  that  the  work  was  so  negligently  and  improperly  performed 
as  to  have  caused  the  injury  to  plaintiff's  house.  It  is  not  claimed, 
so  far  as  the  record  discloses,  that  there  was  physical  invasion  of 
the  plaintiff's  premises  by  the  projection  of  rock  or  other  substances 
upon  them,  but  that  the  injury  was  caused  by  the  vibration  or  jar- 
ring of  the  earth  or  air  causing  serious  damage  to  the  house  and 
personal  property  contained  therein. 

The  law  applicable  to  this  situation  has  been  settled  by  the  deci- 
sions of  this  court.  If  the  premises  of  the  plaintiff  were  invaded  by 
projectiles  of  any  kind,  it  would  be  a  trespass,  for  which  damages 
could  be  recovered,  although  there  was  no  proof  of  negligence  or 
want  of  skill.  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  51  Am.  Dec. 
279;  Tremain  v.  Cohoes  Co.,  2  N.  Y.   163,  51  Am.  Dec.   284; 


140  20  American  Negligence  Reports. 

St.  Peter  v.  Denison,  58  N.  Y.  416,  17  Am.  Rep.  258.  Where 
the  injury  involves  no  trespass  upon  the  plaintiff's  premises,  but 
is  due  solely  to  concussion,  causing  great  disturbance,  jarring  and 
vibration  of  the  earth  or  air,  the  plaintiff,  to  maintain  an  action  to 
recover  damages,  must  prove  that  the  work  was  performed  in  a  negli- 
gent and  improper  manner.  The  law  governing  this  phase  of  the 
case  was  considered  in  Booth  v.  R.,  W.  &  O.  T.  R.  R.  Co.,  140  N.  Y. 
267,  35  N.  E.  Rep.  592,  24  L.  R.  A.  105,  37  Am.  St.  Rep.  552, 
in  an  able  and  elaborate  opinion  of  Andrews,  Ch.  J.  In  that  case  the 
court  charged  the  jury,  in  substance,  that  the  defendant  in  using 
powerful  explosives  in  blasting,  did  so  at  its  peril  and  was  liable 
if  plaintiff's  house  was  injured  thereby;  that  "  it  made  no  difference 
whether  the  work  was  done  carefully  or  negligently."  This  charge 
was  held  erroneous.  Andrews,  Ch.  J.,  said  in  this  connection  [page 
280  of  140  N.  Y.,  page  596  of  35  N.  E.  Rep.  (24  L.  R.  A*  105, 
37  Am.  St.  Rep.  552)] :  "  But  the  defendant  here  was  engaged  in 
a  lawful  act.  It  was  done  on  its  own  land  to  fit  it  for  a  lawful 
business.  It  was  not  an  act  which,  under  all  circumstances,  would 
produce  injury  to  his  neighbor,  as  is  shown  by  the  fact  that  the  other 
buildings  nearby  were  not  injured.  The  immediate  act  was  confined 
to  its  own  land,  but  the  blasts,  or  setting  the  air  in  motion,  or  in 
some  other  unexplained  way,  caused  an  injury  to  the  plaintiff's 
house.  *  *  *  The  blasting  was  necessary,  was  carefully  done, 
and  the  injury  was  consequential.  There  was  no  technical  trespass. 
Under  these  circumstances,  we  think  the  plaintiff  has  no  legal  ground 
of  complaint."  The  converse  of  this  proposition  is  true,  and  if  the 
plaintiff  had  proved  that  the  work  was  not  carefully  done,  and  the 
injury  was  due  to  negligence  and  carelessness,  a  recovery  would 
have  followed. 

The  learned  judge  in  discussing  the  burden  of  proof  in  the  above 
case  said  [page  273  of  140  N.  Y.,  page  593  of  35  N.  E.  Rep. 
(24  L.  R.  A.  105,  37  Am.  St.  Rep.  552)] :  "  But  mere  proof  that 
the  house  was  damaged  by  the  blasting  would  not  alone  sustain  the 
action.  It  must  further  appear  that  the  defendant  in  using  explo- 
sives violated  a  duty  owing  by  him  to  the  plaintiff  in  respect  of  her 
property,  or  failed  to  exercise  due  care.  Wrong  and  damage  must 
concur  to  create  a  cause  of  action."  In  the  case  at  bar  there  was 
evidence  which  would  have  justified  the  court  in  finding  that  the 
blasting  was  negligently  conducted,  by  reason  of  defendant's  failure 
to  take  the  usual  precautions  to  prevent  injury  to  adjoining  buildings 
and  by  use  of  excessive  quantities  of  explosives,  but  the  court  made 
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no  finding  on  this  question.  Miller  v.  N.  Y.  &  N.  S.  R'y  Co.,  183 
N.  Y.  123-128,  75  N.  E.  Rep.  im.  As  all  the  persons  engaged 
in  the  work  of  blasting  are  to  be  regarded  as  joint  tortfeasors,  each 
is  severally  liable,  and  this  action  is  properly  brought  against  the 
defendant  as  in  charge  of  the  work  of  blasting,  even  if  acting  as  a 
volunteer  superintendent  for  the  benefit  of  his  son  or  otherwise. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Cullen,  C.  J.,  and  Gray,  Haight,  Vann,  Willard  Bartlett, 
and  Chase,  JJ.,  concur. 

Judgment  and  order  reversed,  etc. 


HOLMES  v.  NORTH  GERMAN  LLOYD  S.  S.  CO. 

Court  of  Appeals,  New  York,  March,  1906. 


CARRIER  AND  PASSENGER  —  LOSS  OF  BAGGAGE  —  LIMITATION 
IN  TICKET  AS  TO  LIABILITY.  —  A  provision  in  a  passage  ticket  of 
a  steamship  company  limiting  its  liability  for  loss  of  luggage  or  per- 
sonal effects  of  passengers  to  $100,  unless  the  value  of  the  same  in 
excess  of  that  sum  be  declared  at  or  before  the  issuing  of  the  contract, 
or  at  or  before  the  delivery  of  the  luggage  to  the  ship,  and  payment  of 
freight  at  current  rates  thereon  does  not  apply  to  hand  baggage  to  be 
used  by  the  passenger  for  use  during  the  voyage  and  delivered  to  the 
company's  baggage  master  at  his  direction  and  on  his  statement  that  it 
would  be  sent  to  the  passenger's  room,  but  was  never  delivered,  and 
the  loss  unexplained,  established  a  prima  facie  case  of  negligence  that 
made  the  company  liable  for  the  full  value  of  the  lost  articles  though 
the  passenger  failed  at  the  time  of  delivery  to  declare  the  value  thereof  or 
to  pay  excess  freight  thereon. 
Gray,  O'Brien  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Helen  S.  Holmes  against  the  North  German  Lloyd 
Steamship  Company.  Judgment  for  plaintiff  was  affirmed  in  the 
Appellate  Division  (90  N.  Y.  Supp.  834,  100  App.  Div.  36),  and 
defendant  appeals.    Affirmed. 

Joseph  Larocque,  Jr.,  for  appellant. 

W.  C.  Carroll  and  Loran  J.  Lewis,  Jr.,  for  respondent. 

Cullen,  C.  J.  —  This  action  was  brought  to  recover  damages 
for  the  loss  of  two  suit  cases  under  the  following  circumstances: 


142  20  American  Negligence  Reports. 

The  plaintiff  and  her  daughter  were  cabin  passengers  in  one  of  the 
appellant's  steamers  sailing  for  Europe  on  the  17th  of  September, 
1903.  The  passage  ticket  was  purchased  some  twenty  days  prior 
to  the  date  of  sailing,  and,  from  that  time,  was  in  the  possession 
of  the  plaintiff.  The  ticket  contained  the  following  provision  printed 
on  its  face :  "  It  is  mutually  agreed  that  this  ticket  is  issued  by 
the  North  German  Lloyd  S.  S.  Co.  and  accepted  by  the  passenger 
on  the  following  conditions:  *  *  *  It  is  also  agreed  that 
neither  the  shipowner  nor  the  passage  broker  or  agent  nor  the  ship, 
is  in  any  case  liable  for  loss  of  or  injury  to  or  delay  in  delivery  of 
luggage  or  personal  effects  of  the  passengers  beyond  the  amount 
of  one  hundred  dollars  ($100),  unless  the  value  of  the  same  in 
excess  of  that  sum  be  declared  at  or  before  the  issue  of  this  contract, 
or  at  or  before  the  delivery  of  said  luggage  to  the  ship,  and  freight 
at  current  rates  for  every  kind  of  property  is  paid  thereon."  On  the 
day  of  sailing  the  plaintiff,  with  her  daughter  and  husband,  drove 
to  the  defendant's  pier  in  Hoboken.  Her  baggage  was  taken  from 
the  cab,  and  two  trunks  were  delivered  to  the  baggage  master  and 
receipts  taken  therefor.  The  plaintiff  and  her  husband  started  to 
carry  the  suit  cases  to  her  cabin  or  stateroom,  when  they  were 
directed  by  the  baggage  master  to  place  the  suit  cases  with  the  other 
baggage  and  he  stated  that  they  would  be  carried  to  the  room.  The 
baggage  master  also  told  her  that  no  receipts  were  given  therefor. 
The  suit  cases  were  never  delivered  to  the  plaintiff  at  her  cabin  or 
elsewhere,  but  were  lost.  The  value  of  the  property  was  stipulated 
at  $600.  The  defendant  did  not  deny  its  responsibility  for  the  loss 
of  the  property,  but  contended  that  under  the  provision  of  the  pas- 
sage ticket  hereinbefore  recited  its  liability  was  limited  to  $100  and 
that  is  the  only  question  presented  by  this  appeal,  the  trial  court 
having  awarded  the  plaintiff  judgment  for  the  full  value  of  the 
lost  articles. 

The  ground  on  which  the  decisions  of  the  courts  below  have  pro- 
ceeded was  that  the  plaintiff  was  not  obliged  to  declare  the  value 
of  her  baggage  until  after  it  was  actually  placed  upon  the  ship  and 
that  by  its  loss  before  that  time  she  was  prevented  from  making 
such  a  declaration.  We  place  our  decision  on  a  different  ground. 
We  are  of  opinion  that  the  provisions  of  the  passage  ticket  did  not 
apply  to  baggage  intended  to  be  taken  by  the  passenger  to  her  state- 
room for  use  during  the  voyage,  but  only  to  such  as  might  be  deliv- 
ered to  the  defendant  to  remain  in  its  possession  until  the  termina- 
tion of  the  voyage.    The  difference  between  the  two  classes  of  bag- 
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gage  in  respect  to  a  carrier's  liability  therefor  has  given  rise  to 
many  conflicting  decisions  in  the  courts,  and  the  law  thereon  differs 
in  different  jurisdictions.  As  to  baggage  of  a  passenger  delivered 
to  its  exclusive  possession,  the  carrier  assumes  the  full  liability  of  a 
common  carrier  and  is  an  insurer.  Powell  v.  Myers,  26  Wend.  591 ; 
Merrill  v.  Grinnell,  30  N.  Y.  594.  This  doctrine  obtains  everywhere 
so  far  as  we  know.  But  as  to  the  baggage  which  remains,  to  some 
extent  at  least,  in  the  personal  custody  of  the  passenger,  a  different 
rule  exists,  and  the  carrier  is  liable  only  for  negligence.  This  dis- 
tinction generally  prevails,  though  there  is  conflict  in  the  authorities 
as  to  when  the  personal  control  exercised  by  the  passenger  excludes 
a  possession  by  the  carrier  and  relieves  the  carrier  from  its  strict 
liability.  The  distinction  prevails  in  this  State  in  the  case  of  rail- 
roads, and  it  has  been  held  that  a  company  is  not  liable  for  the  theft 
of  an  overcoat  taken  from  a  seat  in  a  car,  nor  for  articles  stolen 
from  the  berth  of  a  sleeping  car,  except  in  case  of  negligence 
Tower  v.  Utica  &  Schenectady  R.  R.  Co.,  7  Hill,  47,  42  Am.  Dec.  36 ; 
Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  124  N.  Y.  53,  26  N.  E. 
277,  11  L.  R.  A  759,  21  Am.  St.  Rep.  644. 

In  the  case  of  a  steamboat  or  steamship  which  provides  cabins  or 
staterooms  in  which  the  passenger  is  expected  to  deposit  the  bag- 
gage needed  for  his  voyage  and  to  retire  to  rest,  the  responsibility 
of  the  carrier  is  that  of  an  innkeeper,  and  the  company  is  liable  for 
moneys  stolen  from  the  clothes  of  the  passenger  which  he  has  taken 
off  on  retiring  to  sleep.  Adams  v.  New  Jersey  Steamboat  Co.,  151 
N.  Y.  163,  45  N.  E.  Rep.  369,  34  L.  R.  A.  682,  56  Am.  St.  Rep.  616. 
This  principle  would  equally  control  a  loss  of  any  other  property 
of  the  passenger  stolen  from  his  stateroom.  We  think  that  the 
agreement  contained  in  the  passage  ticket  was  not  intended  to  relieve 
the  defendant  from  liability  for  baggage  of  this  character.  In  terms 
it  purports  to  include,  hot  only  the  luggage  of  the  passenger,  but 
his  personal  effects.  Surely  it  was  not  expected  that  the  passenger 
should  make  a  declaration  of  the  amount  of  money  he  had  on  h'v 
person  or  the  value  of  the  watch  and  jewelry  he  carried  or  of  the 
clothes  he  was  wearing,  or  of  his  overcoat  and  his  wraps.  Had  the 
suit  cases  not  been  lost  it  is  entirely  possible  that  the  plaintiff  might 
before  dinner  time  or  at  least  the  next  morning  have  substituted  a 
dress  and  other  articles  of  apparel  from  the  suit  cases  for  those  she 
wore  going  on  board  the  steamer.  Thus  the  contents  of  this  bag- 
gage would  have  been  constantly  shifting  during  the  voyage  and 
probably  the  value  equally  changing.    The  language  of  the  ticket, 
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which  is  to  be  construed  against  the  carrier  and  every  ambiguity  in 
which  is  to  Ipe  resolved  in  favor  of  the  passenger,  supports  the  view 
that  it  was  not  intended  to  include  baggage  taken  by  the  passenger 
in  his  cabin  for  use  during  the  voyage.  It  provides  that  if  the  value 
of  the  baggage  and  personal  effects  of  the  passenger  exceed  $100, 
freight  at  current  rates  shall  be  paid  thereon,  and  also  that  baggage 
shall  be  distinctly  labeled,  and  in  case  of  neglect  so  to  do  the  com- 
pany shall  not  be  liable  for  the  loss  or  delay  in  its  delivery.  Cer- 
tainly it  could  not  have  been  expected  that  the  personal  effects  of 
the  passenger  taken  into  his  cabin  or  stateroom,  the  use  of  which 
changed  from  day  to  day  or  during  the  same  day,  should  be  paid 
for  as  freight  or  those  articles  distinctly  labeled.  TJie  conduct  of 
the  baggage  master  equally  confirms  this  interpretation  of  the  pro- 
vision. Receipts  were  given  for  the  trunks,  not  for  the  cabin 
baggage. 

It  is  unnecessary  to  determine  whether  the  liability  of  the  defend- 
ant in  what  may  be  termed  the  incidental  service  of  carrying  the 
passenger's  hand  luggage  from  the  wharf  to  the  stateroom  was  that 
of  an  insurer  or  merely  for  negligence.  The  loss  of  the  suit  cases 
unexplained  established  a  prima  facie  case  of  negligence  and  no 
explanation  was  given.  The  service  thus  rendered  was  not  a  volun- 
tary one  on  the- part  of  the  employee  outside  of  the  scope  of  his 
duty,  for  it  is  the  common  custom  of  the  stewards  and  other  em- 
ployees of  an  ocean  steamer  to  carry  the  cabin  baggage  of  the  pas- 
sengers on  and  off  the  boat. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Gray,  J.  (dissenting).  —  I  am  unable  to  concur  with  the  chief 
judge's  opinion.  It  ignores,  or  nullifies,  a  contract  of  the  parties  and 
reaches  its  conclusion  by  importing  into  their  unqualified  agreement 
a  restriction  upon  its  general  terms.  The  contract  of  carriage  is 
perfectly  plain,  and  the  agreement  in  question  is  conspicuously  and 
legibly  printed  upon  the  ticket  and  is  quite  unambiguous.  The 
contract  was  to  carry  the  plaintiff  and  her  children  from  New  York 
to  Cherbourg,  in  the  first  cabin  of  one  of  defendant's  steamers, 
sailing  at  a  speified  date,  for  the  sum  of  $200.  Immediately  follow- 
ing, in  heavy  type,  are  the  words  that  "  it  is  mutually  agreed  that 
this  ticket  is  issued  by  the  North  German  Lloyd  Steamship  Co.  and 
accepted  by  the  passenger  on  the  following  conditions."  Equally 
legible  among  the  five  conditions  referred  to  is  the  one  that  "  it  is 
agreed  that  neither  the  shipowner  *  *  *  nor  the  ship  is  in  any 
case  liable  for  loss    *    *    *    of  luggage  or  personal  effects  of  the 
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passengers  beyond  the  amount  of  one  hundred  dollars,  unless  the 
value  of  the  same  in  excess  of  that  sum  be  declared  *  *  *  at  or 
before  the  delivery  of  said  luggage  to  the  ship,"  etc.  That  was  an 
agreement  between  the  parties  that  "  in  any  case  "  of  liability  for  a 
loss,  the  valuation  of  the  passenger's  "  luggage,  or  personal  effects," 
was  fixed  at  $100;  but  it  might  be  declared  to  be  in  excess  of  that 
sum  up  to  the  moment  of  plaintiff's  delivery  to  defendant.  Language 
could  not  more,  comprehensively,  I  think,  express  an  agreement 
between  the  defendant  and  its  passenger  with  respect  to  that  feature 
of  their  relations.  If  the  agreement  was  not  to  be  taken  so  posi- 
tively, as  to  the  limit  of  the  defendant's  liability  for  the  passenger's- 
loss ;  if  any  exception  was  intended  to  the  application  of  the  agree- 
ment, it  would  have  been  very  easy  and  very  natural  to  have  so 
stipulated.  The  passage  agreement  was  deliberately  made;  there 
was  ample  opportunity  for  the  plaintiff  to  regulate  her  actions  ac- 
cordingly and  she  had  been  a  frequent  passenger  by  this  line. 

By  accepting  the  ticket  for  the  intended  passage,  she  declared 
her  acceptance  of  its  terms,  and  the  relative  rights  and  agreements 
of  the  parties  became  obligatory.  The  agreement  as  to  the  valuation 
of  the  luggage  was  for  their  mutual  advantage.  It  guarded  the 
defendant  against  fraud  and  its  price  for  the  carriage,  presumably, 
was  measurably  based  upon  the  limited  liability.  It  advantaged  the 
plaintiff ;  because,  while  liquidating  the  value  of  her  portable  effects 
"  in  any  case  of  loss,"  it  allowed  her  to  declare,  up  to  the  time  that 
the  defendant  assumed  any  responsibility  therefor  a  greater  value 
An  undue  importance  seems  to  be  attributed  by  Judge  Cullen  to 
the  language,  "  Fi  eight  at  current  rates  to  be  paid  "  on  any  excess 
in  value  over  $100.  The  term  "  freight,"  however,  is  but  the  techni- 
cal term  to  express  the  price  to  be  paid  for  the  carriage,  or  transpoi  - 
tatioh  of  goods  and  was  the  phraseology  proper  to  be  used  in  am 
agreement  to  pay  for  any  increased  assumption  of  liability  over 
what  had  been  fixed  by  agreement.  The  ticket  was  intended  to  regu- 
late the  mutual  rights  and  obligations  of  the  parties  from  the  mo- 
ment that  relations  commenced  between  them  and  no  one  can,  in 
my  opinion,  with  reason,  or  with  justice,  read  its  plain  terms  with 
other  effect.  Those  relations  commenced,  and  the  passage  contract 
became  operative,  when  the  plaintiff  arrived  at  defendant's  pier  and 
claimed  the  right  to  have  herself  and  her  effects  carried.  She  chose 
to  surrender  her  effects  to  the  defendant's  servants.  She  was  not 
obliged  to  do  so,  and  she  might  have  retained  the  custody  of  the 
suit  cases  until  deposited  where  she  should  choose  to  deposit  them. 
Vol.  XX  — io 
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She  did  not  so  elect.  When  she  delivered  them  to  the  baggage 
master  she  delivered  them  to  the  defendant,  and  how  could  it  be 
material  to  the  contractual  relation,  or  affect  its  terms,  whether  its 
custody  and  care  were  for  the  whole  voyage,  or  for  a  shorter  time? 
The  moment  the  defendant  became  responsible  for  them  at  all,  the 
liability,  necessarily,  was  measured  by  the  value  theretofore  agreed 
upon,  if  not  then  otherwise  declared.  Is  it  just  to  hold  that  she  was 
excused  from  declaring  to  the  defendant's  agent,  when  delivering 
her  effects  into  his  custody,  that  they  were  of  considerable  value 
and  in  excess  of  $100?  Was  the  defendant  not  to  be  apprised,  in 
fair  dealing,  of  the  greater  value  ?  If,  as  we  must  assume,  the  price 
of  the  passage  was  proportioned  to  the  liability  agreed  upon,  then 
there  is  no  justice  in  allowing  the  plaintiff  to  be  paid  a  larger  value 
for  her  suit  cases. 

We  may  apply  the  observation  in  Hart  v.  Penn.  R.  R.  Co.,  112 
U.  S.  331,  s  Sup.  Ct.  151,  though  the  carriage  contract  there  related 
to  a  shipment  of  horses,  that  "  it  is  just  to  hold  the  shipper  to  his 
agreement,  fairly  made,  as  to  the  value,  even  where  loss  or  injury 
has  occurred  through  the  negligence  of  the  carrier.  The  effect  of 
the  agreement  is  to  cheapen  the  freight  and  secure  the  carriage, 
if  there  is  no  loss;  and  the  effect  of  disregarding  the  agreement, 
after  a  loss,  is  to  expose  the  carrier  to  a  greater  risk  than  the  parties 
intended  he  should  assume.  The  agreement  as  to  the  value,  in  this 
case,  stands  as  if  the  carrier  had  asked  the  value  of  the  horses  and 
had  been  told  by  the  plaintiff  the  sum  inserted  in  the  contract."  It 
must  be  borne  in  mind  that  this  contract  did  not  seek  to  exempt  the 
carrier  from  negligence ;  but,  to  the  contrary,  contemplated  the  pos- 
sible case  of  negligence  causing  loss  and  liquidated  the  damage  in 
such  event  at  sum  named.  There  is  no  analogy  with  the  innkeeper's 
liability.  It  was  not  like  the  theft  of  an  article  from  the  cabin  of 
the  passenger.  It  was,  purely,  a  case  of  the  failure  of  the  carrier  to 
adequately  care  for  the  luggage  delivered  to  it.  A  passenger  may 
take  all  of  his  luggage  in  his  cabin ;  or  he  may  send  a  part  of  it  to 
the  ship's  hold.  In  either  case,  he  will  intrust  all,  or  only  some  por- 
tions, to  the  carrier,  and  how  can  it  affect  the  question  of  the  latter's 
liability,  whether  the  delivery  by  it  to  the  passenger  is  to  be  made 
at  the  end  of  the  voyage,  or  after  the  voyage  has  commenced  ?  To 
say  that  there  may  be  a  hiatus  in  the  relation  of  a  carrier  to  its 
passengers  and  that  there  can  be  no  interval  of  time,  when,  notwith- 
standing that  the  luggage  had  been  delivered  to  the  former,  no  con- 
tractual relation  existed  between  the  parties,  is  as  illogical  as  it  is 
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unreasonable.  Whenever  delivered  to  the  carrier,  upon  the  incep- 
tion of  the  contractual  relation,  the  obligation  of  the  latter  attaches 
and  requires  a  delivery  to  the  passenger  at  some  time  before,  or  at 
the  end  of  the  voyage,  as  arranged. 

In  Steers  v.  Liverpool,  N.  Y.  &  P.  S.  S.  Co.,  57  N.  Y.  1,  15  Am. 
Rep.  453,  a  trunk,  which  the  plaintiff  had  delivered  to  the  defendant, 
was  never  found.  Her  passage  ticket  contained  the  limitation,  in 
the  case  of  a  loss  of  luggage,  that  not,  "  in  any  event,  shall  the 
passenger  demand  beyond  the  sum  of  fifty  dollars  ($50),  at  which 
said  baggage  is  valued,  unless  a  bill  of  lading  or  receipt  be  signed 
therefor,  specifying  the  articles  and  their  respective  values."  The 
defendant  was  held  liable  for  the  loss  of  the  trunk ;  but  the  amount 
of  the  recovery  was  limited  to  the  specified  sum  of  fifty  dollars 
In  that  case  it  appeared  that  the  plaintiff  had  not  even  seen  her 
ticket  until  she  arrived  at  Queenstown ;  but  that  was  not  considered 
to  be  of  importance.  The  opinion  of  the  court  pointed  out  the 
difference  between  the  purchase  of  such  a  ticket  and  that  of  a  rail- 
way ticket,  or  the  taking  of  an  express  company's  receipt,  and  held 
the  plaintiff's  ticket  to  be  a  contract  between  the  parties,  mutually 
assented  to,  touching  the  voyage  in  question  and  controlling.  In 
Wheeler  z/.  Oceanic  Steam  Navigation  Co.,  72  Hun,  5,  25  N.  Y. 
Supp.  578,  affirmed  149  N.  Y.  576,  43  N.  E.  Rep.  990,  the  plaintiff 
sued  for  the  value  of  a  certain  package,  which  the  defendant  had 
received  from  her  and  had  stated  to  her  it  had  placed  upon  the 
steamer ;  but  which  was  never,  subsequently,  delivered  to  her.  Her 
passage  ticket  contained  an  agreement  limiting  the  company  liability 
to  an  amount  not  exceeding  ten  pounds,  which  she  said  she  had 
never  noticed;  but  it  was  held  that  the  amount  of  her  recovery 
should  be  limited  to  the  sum  stated  in  the  ticket,  which  constituted 
a  contract  between  the  parties. 

However  we  look  at  the  present  case,  we  find  a  contract,  which 
is  quite  unobjectionable.  The  fact  is  that  the  parties  agreed  as  to  the 
measure  of  the  defendant's  liability,  "  in  any  case  "  of  a  loss  of 
luggage  or  personal  effects,  and  it  is  futile  to  generalize  upon  the 
situation  and  to  conclude  that  something  else  was  meant.  Neither 
the  nature  of  the  liability,  nor  the  cause  of  the  loss,  could  have  any 
effect  upon  the  agreed  value  of  the  luggage  in  the  event  of  its  loss. 

For  these  reasons,  I  vote  for  the  reversal  of  the  judgment  and 
that  a  new  trial  should  be  ordered. 

Bartlett,  Haight  and  Chase,  JJ.,  concur  with  Cullen,  C.  J. 
O'Brien  and  Werner,  J  J.,  concur  with  Gray,  J. 

Judgment  affirmed. 
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ROSENSTEIN  V.  VOQEMANN. 

Court  of  Appeals,  New  York,  March,  1906. 


CARRIER  OF  GOODS  — SHIPPING  — CHARTER  OF  VESSEL  — COL- 
LAPSE  OF  PIER  SELECTED  BY  CHARTERERS  AND  LOSS  OF 
GOODS  UNLOADED  THEREON.  —  Where  a  charter  party  gave  the 
charterers  the  right  to  select  the  dock,  wharf  or  place  for  the  discharge 
of  the  cargo  of  the  steamship,  only  providing  that  the  steamship  should 
be  kept  safely  afloat  at  any  tide,  the  charterers  to  keep  the  owner  free 
from  liability  that  might  arise  from  the  signing  of  bills  of  lading,  the 
owner  was  not  liable  for  the  loss  of  goods  that  were  thrown  into  the  water 
by  the  collapse  of  a  pier  upon  which  the  charterers  had  unloaded  them. 

SAME  — NOTICE  OF  ARRIVAL  OF  GOODS  TO  BE  GIVEN  CON- 
SIGNEE.—  Where  a  provision  in  the  bill  of  lading  was  that  the  goods 
were  to  be  taken  from  the  ship  by  the  consignee  immediately  upon  their 
coming  to  hand  and  that  the  carrier's  responsibility  should  cease  when 
the  goods  left  the  ship's  deck  or  tackle,  and  if  not  taken  from  alongside 
they  would  be  landed  at  consignee's  risk,  and  there  was  no  provision  as 
to  notice  to  the  consignee  of  the  arrival  of  the  goods,  the  com- 
mon-law rule  that  the  carrier  was  liable  until  the  goods  were  delivered 
or  notice  of  their  arrival  was  given,  applied. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Louis  Rosenstein  against  Henry  Vogemann  and  others. 
From  a  judgment  of  the  Appellate  Division  (92  N.  Y.  Supp.  86, 
102  App.  Oiv.  39),  affirming  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

John  Notman  and  Wilhelmus  Mynderse,  for  appellants. 

H.  Aplington  and  Charles  R.  Barge,  for  respondent. 

Haight,  J.  —  This  action  was  brought  to  recover  of  the  defend- 
ants, as  common  carriers,  the  value  of  700  bags  of  hemp  seed 
shipped  on  board  the  Steamer  Louise  from  the  port  of  Hamburg  in 
Germany  to  the  plaintiff's  assignor  in  New  York.  The  vessel  arrived 
at  New  York  on  the  8th  day  of  May,  1901,  and  was  berthed  at  Pier 
4,  American  Dock  Stores,  at  Staten  Island,  at  about  twelve  o'clock 
noon  of  that  day.  There  is  some  question  as  to  the  notice  given 
to  the  plaintiff's  assignor  of  the  arrival  of  the  vessel,  but  it  is  ad- 
mitted by  the  plaintiff  that  notice  was  received  from  the  owners 
of  the  dock  of  the  arrival  of  the  vessel  between  two  and  three  o'clock 
of  that  day.  It  appears  that  the  unloading  of  the  hemp  seed  was 
concluded  on  the  day  following,  that  the  same  was  placed  on  the 
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pier,  and  that  at  about  five  o'clock  of  that  day  the  pier  collapsed, 
and  the  seed  was  precipitated  into  the  water  and  rendered  valueless. 

The  complaint  alleges  two  causes  of  action.  It  first  alleged  a 
violation  of  the  defendants'  contract  as  a  common  carrier,  by  reason 
of  their  failure  to  deliver  the  goods;  and  the  second  charged  negli- 
gence in  having  failed  to  exercise  reasonable  care  and  diligence  in 
selecting  a  suitable  place  in  which  to  deposit  the  seed.  The  answer 
put  in  issue  the  allegations  of  the  complaint,  and  denied  that  the 
defendants  had  such  ownership  or  interest  in  the  vessel  as  would 
render  them  liable  as  common  carriers,  claiming  that  they  acted 
merely  as  agents  of  the  owners  of  the  steamer,  and  further  alleged 
that  the  contract,  as  contained  in  the  bill  of  lading,  had  been  fully 
performed  by  them.  At  the  close  of  the  evidence  both  parties  moved 
that  a  verdict  be  directed  in  their  favor,  and  thereupon  the  court 
decided  in  favor  of  the  plaintiff,  to  which  an  exception  was  taken 
by  the  defendants.  There  was  no  motion  made  on  their  behalf  to 
submit  any  question  of  fact  to  the  jury.  It  therefore  follows  that 
the  trial  judge  was  authorized  to  determine  all  questions  of  fact 
which  were  involved  in  the  case.  The  trial  court,  however,  in  direct- 
ing a  verdict  for  the  plaintiff,  remarked,  with  reference  to  the  plain- 
tiff's contention,  that  the  doctrine  of  res  ipsa  loquitur  applied  as  to 
the  collapse  of  the  dock,  had  been  fully  rebutted  by  the  evidence 
given  upon  the  trial,  and  that  he  directed  a  verdict  for  the  plaintiff 
upon  the  other  questions  in  the  case. 

The  defendants  were  doing  business  as  copartners  under  the  firm 
name  of  "  H.  Vogemann,"  consisting  of  H.  Vogemann,  Sr.,  H. 
Vogemann,  Jr.,  and  John  H.  Gans.  The  owner  of  the  Steamship 
Louise  was  Carl  Hirshberg,  and  the  bill  of  lading  was  executed  by 
the  senior  member  of  the  firm  in  Hamburg,  Germany,  on  the  21st 
day  of  April,  1901,  "  for  the  captain,  H.  Vogemann."  The  charter 
party  was  executed  in  the  city  of  New  York  on  the  25th  day  of 
April,  1900,  between  the  agents  of  the  owner  and  the  Hudspeth 
Transatlantic  Line,  as  charterers,  of  the  city  of  Richmond,  Va.  By 
it  the  owners  agreed  to  let,  and  the  charterers  agreed  to  hire,  the 
steamship  from  the  time  of  delivery  for  a  period  of  twelve  calendar 
months.  The  cargoes  were  to  be  laden  and  discharged  "  in  any 
dock  or  at  any  wharf  or  place  that  the  charterers  or  their  agents 
may  direct,  provided  the  steamer  can  always  safely  lie  afloat  at  any 
time  of  tide."  It  was  also  provided  in  the  charter  party  that  the 
captain  (although  appointed  by  the  owners)  shall  be  under  the 
orders  and  directions  of  the  charterers  as  regards  employment, 
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agency,  or  other  arrangements,  and  the  charterers  hereby  agree  to 
indemnify  the  owners  from  all  consequences  or  liabilities  that  may 
arise  from  the  captain's  signing  bills  of  lading  or  otherwise  com- 
plying with  the  same,  and  also  that,  in  the  event  of  loss  from  any 
accident  to  the  cargo  by  detention  or  loss  of  time,  the  same  shall  be 
at  the  charterers'  risk  and  expense.  The  charter  party  was  assigned 
to  the  defendants  on  August  20,  1900.  The  fact  that  the  charter 
party  gives  the  charterers  the  absolute  right  of  selecting  the  dock, 
wharf  or  place  for  the  discharge  of  the  cargoes  with  which  the  vessel 
is  laden,  provided,  only,  that  the  steamer  shall  always  lie  safely 
afloat  at  any  tide,  and  the  further  provision,  that  the  charterers  agree 
to  indemnify  the  owner  from  all  consequences  or  liabilities  that 
may  arise  from  the  signing  of  bills  of  lading,  in  our  opinion  is  an 
answer  to  the  contention  of  the  defendants  that  the  owner  of  the 
vessel  was  liable  in  their  stead  for  the  damages  resulting  to  the 
plaintiff.  Auten  v.  Bennett,  183  N.  Y.  496,  76  N.  E.  Rep.  609,  and 
authorities  there  cited. 

We  are  thus  brought  to  a  consideration  of  the  question  as  to 
whether  the  defendants  are  liable,  under  the  circumstances  of  this 
case,  as  common  carriers.  It  appears  to  be  conceded  that  the  rule 
of  the  common  law  is  that,  where  the  contract  is  to  carry  goods  by 
water,  from  port  to  port,  the  carrier  retains  his  character  as  such, 
with  the  attendant  liability  as  insurer,  until  the  goods  have  been 
delivered  to  the  consignee,  either  actually  or  constructively,  and 
that  to  constitute  a  constructive  delivery  there  must  be  a  notice 
of  the  arrival  of  the  vessel  at  the  place  of  docking,  and  a  reasonable 
time  thereafter  given  for  the  removal  of  the  goods  by  the  consignee, 
and  that  in  case  of  his  failure  to  appear  and  take  charge  of  the 
goods  the  carrier  may  place  them  in  a  place  of  safety  for  storage, 
giving  notice  thereof,  and  thus  be  relieved  from  further  liability 
with  reference  thereto.  The  Eddy,  5  Wall.  481,  495,  18  L.  Ed. 
486.  It  is  contended,  however,  in  this  case,  that  the  rule  of  the 
common  law  had  been  changed  by  the  agreement  of  the  parties  as 
incorporated  in  the  bill  of  lading.  It  is  as  follows :  "  Goods  to  be 
taken  from  the  ship  by  the  consignee  directly  they  come  to  hand  in 
discharging  the  ship,  and  the  carrier's  responsibility  to  cease  package 
by  package  immediately  the  goods  leave  the  ship's  deck  or  tackle. 
If  not  taken  from  alongside  by  the  consignee  they  will  be  landed 
and  deposited  at  the  expense  of  the  consignee  and  at  his  risk  of  fire, 
loss  or  injury,  on  the  dock  or  in  the  warehouse  or  in  craft."  As  to 
this  provision  of  the  contract  it  is  contended  on  behalf  of  the  defend- 
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ants  that  no  notice  of  the  arrival  and  docking  of  the  vessel  was 
required  to  be  given  as  a  condition  precedent  of  their  right  to  unload 
upon  the  dock,  and  that  after  they  had  unloaded  upon  the  dock,  their 
liability  as  a  common  carrier  became  so  modified  as  to  make  them 
liable  only  for  injury  resulting  from  their  own  negligence  until  such  a 
time  as  they  should  give  notice  to  the  consignee  and  a  reasonable 
time  had  elapsed  for  the  removal  of  the  goods.  The  reliance  of  the 
appellants  in  support  of  this  contention  is  chiefly  placed  upon  the 
cases  of  Gleadell  z>.  Thomson,  56  N.  Y.  194;  Collins  v.  Burns,  63 
N.  Y.  1,  and  Constable  v.  Nat.  S.  S.  Co.,  154  U.  S.  51,  14  Sup.  Ct 
1062. 

In  Gleadell  v.  Thomson,  the  action  was  brought  by  the  carrier 
for  the  freight  and  charges  specified  in  the  contract.  The  plaintiff 
had  received  a  quantity  of  sheet  iron  to  carry  by  ship  from  London 
to  the  port  of  New  York.  After  the  arrival  of  the  vessel  the  sheet 
iron  was  unloaded  during  the  night  upon  the  pier,  and  the  defend- 
ants had  sent  tarpaulins  by  their  own  servants  to  cover  the  iron  and 
protect  it  from  injury  from  an  impending  storm.  While  the  defend- 
ants' agents  were  engaged  in  placing  the  tarpaulin  over  the  iron  a 
large  piece  of  the  tarpaulin  was  forcibly  taken  from  them  by  per- 
sons in  the  employ  of  the  plaintiff,  against  their  protest,  to  cover 
the  hatch  of  the  ship,  thus  leaving  a  portion  of  the  sheet  iron  unpro- 
tected from  the  storm.  The  defendants  sought  to  offset  the  dam- 
ages thus  resulting  to  them  to  the  plaintiff's  claim  for  freight,  and 
this  court  held  they  were  entitled  to  recover.  In  delivering  the 
opinion  of  the  court,  however,  it  was  said  by  Andrews,  J.,  that  "  the 
landing  of  the  goods  upon  the  pier  of  the  plaintiff  under  the  cir- 
cumstances of  this  case  did  not,  we  think,  change  his  relation  to 
the  goods  and  divest  him  of  his  custody  of  them  as  a  carrier.  The 
privilege  to  make  this  disposition  of  them  was  secured  to  him  by  the 
bill  of  lading,  unless  the  consignee  was  ready  to  take  the  goods 
from  the  ship  whenever  it  was  ready  to  discharge.  It  was  not 
incumbent  upon  the  plaintiff  to  give  notice  of  a  readiness  to  dis- 
charge the  goods  as  a  condition  of  his  exercising  the  privilege  of 
depositing  them  upon  the  pier.  They,  however,  remained  after  such 
deposit  in  his  custody  as  carrier,  subject  to  the  modified  responsi- 
bility created  by  the  contract,  until  after  notice  had  been  given  to 
the  consignees  of  their  arrival,  and  a  reasonable  time  had  elapsed 
for  their  removal.  Meanwhile,  the  defendants  assumed  the  risk 
of  fire,  loss  or  injury  to  the  goods,  according  to  the  contract;  but 
the  language  used  did  not  exempt  the  plaintiff  from  liability  for  an 
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injury  resulting  from  his  own  negligence."  It  is  upon  that  portion 
of  the  opinion  stating,  "  It  was  not  incumbent  upon  the  plaintiff  to 
give  notice  of  a  readiness  to  discharge  the  goods  as  a  condition  of 
his  exercising  the  privilege  of  depositing  them  upon  the  pier,"  that 
the  defendants  base  their  claim  in  this  case.  It  will  be  observed, 
however,  that  in  that  case  the  agents  and  servants  of  the  con- 
signee were  actually  present  upon  the  dock  trying  to  preserve  their 
property  from  injury,  by  covering  it  with  tarpaulins  which  they 
themselves  had  furnished,  but  which  had  been  forcibly  taken 
from  them  by  the  plaintiff.  It  is,  therefore,  apparent,  that  the 
clause  of  the  opinion  specifically  referred  to  by  the  defendants  in 
this  case  was  not  involved  in  the  question  under  consideration  in 
that  case,  and  it  cannot  be  considered  as  a  final  determination  of  the 
question  as  to  whether  notice  is  or  is  not  necessary  to  be  given. 

In  this  connection  attention  is  called  to  the  case  of  Tarbell  v. 
Royal  Exchange  Shipping  Co.,  no  N.  Y.  170,  180,  17  N.  E.  Rep. 
721,  6  Am.  St.  Rep.  350,  in  which  the  same  learned  judge,  speaking 
for  the  court,  says  with  reference  to  the  question  of  notice :  "  The 
obligation  of  the  shipowner  is  not  only  to  carry  the  goods  to  the 
port  of  destination,  but  to  deliver  them  there  to  the  consignee.  But 
a  delivery  which  will  discharge  the  carrier  may  be  constructive  and 
not  actual.  To  constitute  a  constructive  delivery  the  carrier  must, 
if  practicable,  give  notice  to  the  consignee  of  the  arrival,  and  when 
this  has  been  done  and  the  goods  are  discharged  in  the  usual  and 
proper  place,  and  reasonable  opportunity  afforded  to  the  consignee  to 
remove  them,  the  liability  of  the  carrier,  as  such,  terminates.  The 
duty  of  the  consignee  to  receive  and  take  the  goods  is  as  imperative 
as  the  duty  of  the  carrier  to  deliver.  Both  obligations  are  to  be 
reasonably  construed,  having  reference  to  the  circumstances.  The 
stringent  liability  of  the  carrier  cannot  be  continued  at  the  option 
or  to  suit  the  convenience  of  the  consignee.  The  consignee  is  bound 
to  act  promptly  in  taking  the  goods,  and  if  he  fails  to  do  so,  whatever 
other  duty  may  rest  upon  the  carrier  in  respect  to  the  goods,  his 
liability,  as  insurer,  is  by  such  failure  terminated." 

In  the  case  of  Collins  v.  Burns,  the  goods  were  shipped  from  Liv- 
erpool to  Jersey  City,  and  were  deposited  upon  the  wharf  of  the 
defendant,  which  was  an  inclosed  warehouse.  The  consignee  had 
been  given  notice,  and  had  removed  part  of  the  goods ;  but  a  portion 
had  been  stolen  from  the  warehouse  through  the  negligence  of  the 
defendant's  gatekeeper,  and  the  action  was  brought  to  recover  for 
such  goods.    It  was  held  in  that  case  that  the  defendant  was  liable 
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as  warehouseman.  The  liability  existed  at  common  law,  and  there 
is  nothing  in  that  case  that  aids  us  in  determining  the  question  now 
under  consideration. 

In  the  case  of  Constable  v.  Nat.  S.  S.  Co.,  154  U.  S.  51,  14  Sup. 
Ct.  1062,  the  consignee  sought  to  recover  from  the  defendant  goods 
which  had  been  destroyed  by  fire  after  they  were  landed  upon  the 
dock.  The  defendant  maintained  a  line  of  steamers  plying  regu- 
larly between  Liverpool  and  New  York  as  common  carriers,  having 
a  regular  pier  in  the  North  river,  at  which  it  usually  docked  its 
vessels.  Upon  the  arrival,  however,  of  the  vessel  bringing  the  plain- 
tiff's goods,  the  pier  was  occupied  by  other  vessels,  and  was  so 
blocked  by  ice  that  the  vessel  could  not  reach  the  dock.  The  agent 
of  the  defendant,  therefore,  procured  from  the  Inman  Steamship 
Company  a  permit  to  land  at  its  dock,  which  was  600  feet  distant 
from  the  defendant's  dock.  The  goods  of  the  consignee  were  at 
once  landed  upon  the  Inman  dock,  and  subsequently  destroyed  by 
fire  before  notice  of  such  landing  had  been  given  to  the  consignee. 
The  defendant  had  obtained  a  permit  from  the  custom  house  to 
discharge  freight,  and  notice  of  the  time  and  place  of  discharge 
was  posted  on  the  bulletin  board  of  the  custom  house,  and  thereupon 
the  discharge  of  the  cargo  from  the  vessel  was  commenced  at 
4:30  o'clock  in  the  afternoon.  The  court  held  that  the  defend- 
ant was  not  liable.  The  bill  of  lading  was  substantially  in  the  same 
form  as  that  now  under  consideration.  Mr.  Justice  Brown,  who 
delivered  the  prevailing  opinion  of  the  court,  concedes  the  common 
law  of  the  sea  with  reference  to  the  delivery  of  a  cargo  and  the 
liability  of  the  carrier  to  be  the  same  as  that  to  which  we  hav< 
referred.  He  claimed,  however,  that  under  the  modern  custom  of 
transacting  business  by  the  large  transatlantic  passenger  steamers, 
such  as  that  under  consideration,  which  arrive  and  depart  upon 
regular  schedule  days,  of  which  the  public  has  notice,  where  the 
consignees  of  the  cargo  may  be  numbered  by  the  hundreds,  and 
the  piers  of  the  regular  steamship  lines  are  well  known  to  every 
importer  and  the  day  of  arrival  of  each  steamer  may  be  predicted 
almost  to  a  certainty,  the  necessity  for  the  common-law  notice  of 
the  arrival  and  place  of  discharge  of  the  cargo  no  longer  exists 
with  reference  to  such  vessels  and  therefore  he  concluded :  "  1.  That 
the  stipulation  in  the  bill  of  lading  that  respondent  should  not  be 
liable  for  a  fire  happening  after  unloading  the  cargo  was  reasonable 
and  valid ;  2,  that  the  discharge  of  the  cargo  at  the  Inman  pier  was 
not  in  the  eye  of  the  law  a  deviation  such  as  to  render  the  carrier  an 
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insurer  of  the  goods  so  unladen ;  3,  that  if  any  notice  of  such  un- 
loading was  required  at  all,  the  bulletin  posted  in  the  custom  house 
was  sufficient  under  the  practice  and  usages  of  the  port  of  New 
York ;  4,  that  libelants  having  taken  no  steps  upon  the  faith  of  the 
cargo  being  unladen  at  respondent's  pier,  were  not  prejudiced  by 
the  change."  In  discussing  the  question  with  reference  to  the 
berthing  of  the  vessel  at  the  Inman  pier  of  the  respondent  company, 
the  learned  justice  says :  "  If  it  be  true  that  the  pier  of  the  respond- 
ent company  was  so  blocked  that  the  Egypt  could  not  obtain  access 
to  it  to  discharge  her  cargo,  it  was,  so  far  from  being  a  deviation, 
a  matter  of  ordinary  prudence  to  select  a  neighboring  pier  for  that 
purpose.  Had  this  cargo  been  discharged  at  a  remote,  unusual  or 
inaccessible  spot,  or  upon  an  uncovered  pier,  so  that  it  was  exposed 
to  the  weather  or  to  any  unusual  hazard,  and  a  loss  had  been  in- 
curred, we  should  not  have  hesitated  to  hold  the  carrier  liable,  not- 
withstanding the  stipulation  against  the  consequence  of  negligence 
in  its  bill  of  lading.'1 

It  will  be  observed,  however,  that  the  learned  justice's  conclusion 
is  based  upon  the  modern  custom  existing  with  reference  to  the  great 
transatlantic  steamships  engaged  in  carrying  passengers  and  light 
freight,  which  ply  between  specified  ports,  running  upon  schedule 
time,  so  that  consignees  of  freight  know  almost  to  a  certainty  the 
day  on  which  their  goods  will  arrive.  Under  such  circumstances, 
he  holds  that  the  notice  required  by  the  common  law  should  no 
longer  be  required,  but  that  posted  upon  the  bulletin  board  in  the 
custom  house  should  be  deemed  sufficient.  The  question  thus  arises 
as  to  whether  the  rule  adopted  in  that  case  applies  to  the  one  which 
we  now  have  under  consideration.  The  court  might  have  found  that 
the  Steamship  Louise  was  not  run  upon  any  scheduled  time;  that 
the  defendants  did  not  have  any  separate  pier  or  dock  of  their  own, 
at  which  she  was  always  berthed  upon  her  arrival  in  port ;  that  she 
was  not  recognized  as  one  of  the  swift,  great  transatlantic  passenger 
steamships,  but  was  generally  classed  as  a  freight  vessel ;  and  that 
the  consignees,  therefore,  could  not  estimate  or  determine  with  rea- 
sonable certainty  as  to  the  day  on  which  she  would  arrive,  or  at 
what  pier  or  wharf  she  should  finally  find  her  berth.  The  bill  of 
lading,  as  we  have  seen,  is  silent  upon  the  question  of  notice.  The 
rule  is  that  an  affreightment  contract,  modifying  or  qualifying  the 
carrier's  common-law  liability,  must  be  strictly  construed;  and,  in 
so  far  as  it  is  ambiguous  or  leaves  the  intention  of  the  parties  in 
doubt,  it  is  to  be  construed  against  the  steamship  company.    Edsall 
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v.  Camden  &  Amboy  R.  R.  &  Tr.  Co.,  50  N.  Y.  661 ;  Taylor  v.  Liver- 
pool, etc.,  S.  S.  Co.,  L.  R.  9  Q.  B.  546 ;  Bishop  on  Contracts,  41 1 ; 
Carver  on  Carriers,  §  77. 

Under  the  bill  of  lading,  as  we  have  seen,  the  goods  are  to  be 
taken  from  the  ship  by  the  consignee  directly  as  they  come  to  hand 
in  the  discharging  of  the  ship.  As  we  understand  this,  the  consignee 
has  the  right  to  take  the  goods  directly  from  the  ship  as  soon  as  it 
has  been  berthed  and  the  master  is  ready  to  discharge  the  cargo. 
The  consignee  may,  therefore,  relieve  himself  from  liability  to  the 
warehouseman,  or  from  the  risk  of  fire,  or  loss  or  injury  on  the 
dock,  to  which  the  vessel  may  be  moored.  But  how  can  he  do  this 
unless  he  has  notice  of  the  arrival  and  place  of  berth?  Under  the 
common  law  he  was  entitled  to  such  notice  if  practicable.  But  he 
cannot  be  permitted  to  unreasonably  delay  the  vessel  in  the  discharge 
of  her  cargo.  As  was  said  by  Andrews,  J.,  in  Tarbell  v.  Royal  Ex- 
change Shipping  Co. :  "  The  stringent  liability  of  the  carrier  cannot 
be  continued  at  the  option,  or  to  suit  the  convenience  of  the  con- 
signee. The  consignee  is  bound  to  act  promptly  in  taking  the  goods, 
and,  if  he  fails  to  do  so,  whatever  other  duty  may  rest  upon  the 
carrier  in  respect  to  the  goods,  his  liability  as  insurer  is  by  such 
failure  terminated."  He  must,  therefore,  maintain  a  known  resi- 
dence or  a  place  of  business  where  notice  may  reach  him  speedily, 
and  be  prepared  to  act  promptly. 

Again,  referring  to  the  facts  in  this  case,  it  will  be  observed  that 
the  plaintiff  did  have  notice  between  two  and  three  o'clock  of  the 
day  of  the  arrival  of  the  vessel  and  of  her  docking  at  a  pier  on 
Staten  Island.  The  freight  of  the  plaintiff  consisted  of  700  bags 
of  hemp  seed.  The  duty  devolved  upon  the  trial  court  of  determining 
the  facts.  Was  the  character  and  business  of  this  vessel  such  as  to 
bring  her  within  the  rule  prevailing  with  reference  to  large  trans- 
atlantic passenger  steamers,  or  did  she  discharge  her  cargo  at  a 
remote,  unusual,  or  inaccessible  spot,  within  the  exception  of  the 
rule,  and  was  notice  given  of  her  arrival  to  the  plaintiff  and  a  rea- 
sonable time  given  him  to  appear  at  the  berth  of  the  vessel  and  take 
charge  of  the  freight,  considering  its  character,  quantity,  and  place 
of  discharge?  Under  the  manner  in  which  the  parties  submitted  this 
case  to  the  trial  court  these  questions  of  fact  must  be  deemed  to  have 
been  determined  in  favor  of  the  plaintiff.  We  consequently  conclude 
that  the  defendants  were  not  relieved  of  their  liability  as  common 
carriers  by  a  discharge  of  the  goods  upon  the  dock,  under  the  cir- 
cumstances of  this  case,  and  that  such  liability  is  not  dependent 
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upon  the  question  whether  they  were  guilty  of  negligence  with  refer- 
ence to  their  destruction. 

The  judgment  should  be  affirmed  with  costs. 

Cullen,  C.  J.,  and  O'Brien,  Vann,  Werner  and  Hiscock,  JJ., 
concur.    Willard  Bartlett,  J.,  not  sitting. 

Judgment  affirmed. 


JOHNSTON  V.  FARGO. 

Court  of  Appeals,  New  York,  April,  ipo6. 


MASTER  AND  SERVANT  —  AGREEMENT  RELIEVING  EMPLOYER 
FROM  LIABILITY  FOR  INJURIES  FROM  NEGLIGENCE,  VOID. 
—  An  agreement  between  an  express  company  and  an  employee  relieving 
the  company  from  liability  for  personal  injuries  resulting  from  the  negli- 
gence of  the  company  in  the  course  of  his  employment,  is  void  as  against 
public  policy. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Ray  Johnston  against  James  C.  Fargo,  as  president  of 
the  American  Express  Company.  From  a  judgment  of  the  Appel- 
late Division  (90  N.  Y.  Supp.  725,  98  App.  Div.  436),  affirming  a 
judgment  of  the  County  Court,  which  affirmed  a  judgment  of  the 
Municipal  Court,  defendant  appeals.    Affirmed. 

Willard  A.  Glen,  for  appellant. 

Frederick  A.  Kuntzsch,  for  respondent. 

Gray,  J.  —  The  plaintiff,  while  in  the  employment  of  the  Ameri- 
can Express  Company,  the  defendant,  su^iimd  personal  hi  juries, 
for  which  he  has  recovered  this  judgment  in  the  Municipal  Court  of 
the  city  of  Syracuse,  which  has  been  affirmed  by  the  County  Court  of 
Onondaga  county  and  by  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Department.  The  latter  court  was  divided  in 
opinion  and  has  permitted  the  defendant  to  further  appeal  to  this 
court,  upon  the  ground  that  there  was  a  question  of  law  in  the 
case  which  ought  to  be  reviewed  by  us.  The  injuries  were  occa- 
sioned by  the  plaintiff's  falling  with  an  elevator,  or  lift,  in  the  barn 
of  the  express  company,  while  it  was  being  used  for  carrying  down 
some  vehicles,  and  the  complaint  charges  that  it  was  in  a  defective 
condition  and  that  the  occurrence  was  due  to  the  fault  or  negli- 
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gence  of  the  defendant.  The  evidence  upon  the  trial  was  such  as 
to  raise  questions  of  fact  as  to  the  negligence  of  the  defendant  and 
as  to  the  contributory  negligence  of  the  plaintiff,  and  those  ques- 
tions were  properly  submitted  by  the  trial  court  for  the  determina- 
tion of  the  jury.  They  demand  no  further  consideration  by  us. 
The  one  question  for  discussion  upon  this  appeal  is  the  sufficiency 
of  the  defense  made  by  the  company  upon  an  agreement  which  the 
plaintiff,  upon  entering  the  defendant's  employment,  executed  and 
delivered  to  it.  It  was  in  these  words :  "  I  do  further  agree,  in 
consideration  of  my  employment  by  said  American  Express  Com- 
pany, that  I  will  assume  all  risks  of  accident  or  injury  which  I  shall 
meet  with  or  sustain  in  the  course  of  such  employment,  whether 
occasioned  by  the  negligence  of  said  company,  or  any  of  its  mem- 
bers, officers,  agents,  or  employees,  or  otherwise,  and  that,  in  case 
1  shall  at  any  time  suffer  any  such  injury,  I  will  at  once  execute 
and  deliver  to  said  company  a  good  and  sufficient  release,  under  my 
hand  and  seal,  of  all  claims,  demands,  and  causes  of  action  arising 
out  of  such  injury,  or  connected  therewith,  or  resulting  therefrom ; 
and  I  hereby  bind  myself,  my  heirs,  executors  and  administrators 
with  the  payment  to  said  express  company,  on  demand,  of  any  sum 
which  it  may  be  compelled  to  pay  in  consequence  of  any  such  claim, 
or  in  defending  the  same,  including  all  counsel  fees  and  expenses 
of  litigation  connected  therewith."  In  submitting  the  case  to  the 
jury,  the  trial  judge  charged  as  follows  with  respect  to  this  defense : 
"  There  is  a  clause  in  the  contract  which  provides  that  the  plaintiff 
shall  release  the  defendant  from  any  injuries  which  he  might  suffer 
by  reason  of  the  negligence  of  the  defendant.  I  shall  hold  as  mat- 
ter of  law  that  that  clause  in  that  contract  is  void  as  being  without 
consideration  and  against  public  policy."  At  the  Appellate  Divi- 
sion the  judgment  was  upheld  on  this  point  upon  the  ground  that 
the  agreement  was  contrary  to  public  policy,  and  therefore  invalid, 
and  Mr.  Justice  Hiscock,  who  delivered  the  opinion  of  the  court, 
has  presented  the  reasoning  in  support  of  that  view  very  fully  and 
ably. 

The  question  is  one  upon  which  this  court  has  not  pronounced 
itself  and  it  is  of  considerable  importance,  touching  as  it  does  the 
principle  of  freedom  of  contract.  In  the  case  of  Purdy  v.  R.,  W.  & 
O.  R.  R.  Co.,  125  N.  Y.  209,  16  Am.  Neg.  Cas.  801,  26  N.  E.  Rep. 
255,  21  Am.  St.  Rep.  736,  such  a  contract  to  release  the  employer 
from  liability  for  injury  through  negligence  was  involved ;  but  it 
was  held  to  have  been  void  for  being  without  the  support  of  any 
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consideration.  It  was  said  that  no  intimation  was  intended  that  it 
would  have  been  valid  if  there  had  been  a  consideration  for  it,  and 
that  "  it  might  even  then  be  urged  that  public  policy  forbids  the 
exaction  of  such  a  contract  from  its  employees  by  railroad  and  other 
corporations,  and  upon  that  question  we  desire  to  express  no  opinion 
at  the  present  time.,,  In  Kenney  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  125 
N.  Y.  422  (9  Am.  Neg.  Cas.  6i6w),  26  N.  E.  Rep.  626,  the  contract 
for  exemption  from  liability  was  between  the  defendant  and  the 
plaintiff's  employer,  an  express  company,  under  which  the  former 
sought  to  defeat  the  plaintiff's  action.  This  question  was  not  passed 
upon ;  nor  was  it  in  the  case  of  Dowd  v.  N.  Y.,  Ont.  &  W.  R'y  Co., 
170  N.  Y.  459,  63  N.  E.  Rep.  541,  which  involved  the  proposition  ot 
the  implied  assumption  by  the  employee  of  the  risks  incident  to  the 
employment.  The  question  of  the  validity  of  such  a  contract  be- 
tween an  employer  and  a  person  in  his  employment,  as  affected  by 
reasons  of  public  policy,  it  must  be 'conceded,  is  a  debatable  one.  In 
support  of  the  right  to  make  the  agreement  we  have  respectable  au- 
thority in  decisions  of  the  courts  of  England  and  of  the  state  of 
Georgia.  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  Div.  357;  Western, 
etc.,  R.  R.  Co.  v.  Bishop,  50  Ga.  465 ;  Western,  etc.,  R.  Co.  v.  Strong, 
52  Ga.  461.  The  great  weight  of  authority  in  decisions  of  the  courts 
of  the  various  states,  however,  sustains  the  view  that  such  an  agree- 
ment is  contrary  to  public  policy.  Railway  Co.  v.  Spangler,  44 
Ohio  St.  471,  8  N.  E.  Rep.  467,  58  Am.  Rep.  833;  Railroad  Co.  v. 
Peavey,  29  Kan.  169,  15  Am.  Neg.  Cas.  26,  44  Am.  Rep.  630; 
Railroad  Co.  v.  Jones,  2  Head  (Tenn.)  517;  Willis  v.  Railroad  Co., 
62  Me.  488;  Railway  Co.  v.  Eubanks,  48  Ark.  466,  13  Am.  Neg. 
Cas.  200,  3  S.  W.  Rep.  808,  3  Am.  St.  Rep.  245;  Railroad  Co.  v. 
Jones,  92  Ala.  218,  13  Am.  Neg.  Cas.  60,  9  South.  276;  Maney  v. 
Railroad  Co.,  49  111.  App.  105;  N.  N.,  etc.,  Co.  v.  Eifert,  15  Ky. 
Law  Rep.  575 ;  Blanton  v.  Dold,  109  Mo.  64,  16  Am.  Neg.  Cas. 
378,  18  S.  W.  Rep.  1 149;  Johnson's  Adm'x  v.  Railroad  Co.,  86  Va. 
975,  11  S.  E.  Rep.  829.  In  the  Supreme  Court  of  this  State  we  find, 
in  addition  to  what  has  been  held  below  in  this  case,  a  similar  view 
taken  by  the  General  Term  of  the  Second  Department  in  Simpson 
v.  N.  Y.  Rubber  Co.,  80  Hun,  415,  30  N.  Y.  Supp.  339.  The  pre- 
ponderance of  authority  adverse  to  the  validity  of  such  contracts 
is  such  as  greatly  and  properly  influences  our  view  of  the  question. 
In  Griffiths  v.  Earl  of  Dudley,  supra,  where  such  an  agreement  was 
held  to  be  quite  consistent  with  public  policy,  the  view  of  the  English 
court,  as  expressed  by  Justice  Field,  was  that  "  the  interest  of  the 
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employed  only  would  be  affected,"  and  not  that  of  "  all  society," 
and  "  that  workmen,  as  a  rule,  were  perfectly  competent  to  make 
reasonable  bargains  for  themselves."  It  is  to  be  observed,  however, 
with  respect  to  the  situation  in  England,  that  subsequently,  in  1897, 
an  act  of  Parliament  was  passed,  entitled  the  "  Workingmen's  Com- 
pensation Act"  which  in  effect  declares  the  public  policy  of  the 
State.  By  that  act,  in  reality,  though  not  in  form,  the  right  of  the 
workingman  to  contract  away  his  right  to  recover  compensation 
from  his  employer  is  nullified,  inasmuch  as  such  a  contract  is  only 
valid  when,  as  between  employer  and  employed,  there  exists  a  gen- 
eral scheme  for  compensation  which  secures  to  the  workingman 
benefits  as  great  as  those  he  would  derive  from  a  proceeding  under 
the  compensation  acts. 

The  attitude  of  this  court,  with  respect  to  the  freedom  to  con- 
tract for  immunity  from  the  consequences  of  negligence  has  been 
from  an  early  day  very  firm  where  the  contracts  of  common  carriers 
are  concerned,  as  may  be  seen  by  reference  to  Kenney  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  supra,  where  the  cases  establishing  the  rule  were 
reviewed ;  but  to  extend  the  application  of  the  doctrine  in  such  cases 
to  the  relations  of  the  employer  and  the  employed  involves  con- 
siderations so  closely  touching  the  general  welfare  of  the  commun- 
ity that  the  State  must  be  necessarily  deeply  concerned.  This  court 
has  not  been  in  agreement  with  the  Supreme  Court  of  the  United 
States  upon  the  right  of  common  carriers  to  contract  against  their 
negligence ;  but  recently,  in  Baltimore  &  Ohio  So.  R'y  Co.  v.  Voight, 
176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560,  the  doctrine  of  New 
York  Central  R.  R.  Co.  v.  Lockwood,  17  Wall.  357,  10  Am.  Neg. 
Cas.  624,  seems  to  have  been  somewhat  departed  from.  As  that 
decision  touches  in  a  degree  upon  the  question  we  are  considering, 
I  shall  briefly  refer  to  it.  In  that  case  Voight  was  an  express  mes- 
senger, and  was  injured  as  the  consequence  of  a  collision  upon  the 
railroad.  The  company  showed,  in  defense  of  a  claim  for  compen- 
sation, a  contract  made  between  it  and  the  express  company,  relat- 
ing to  the  latter's  business,  which  agreed  to  protect  it  from  liability 
to  messengers  by  reason  of  accidents  occurring  through  negligence, 
and  a  further  contract  between  Voight  and  the  express  company, 
by  which  he  assumed  the  risk  of  all  accidents  from  negligence,  sus- 
tained by  him  in  the  course  of  his  employment,  and  agreed  to  hold 
his  employer  harmless  from  any  claim  for  personal  injuries.  It  was 
held  that  the  contract  did  not  contravene  public  policy.  Though  the 
distinction  was  made  that  Voight  was  not  a  passenger,  within  the 
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meaning  of  the  Lockwood  Case,  supra,  and  that  his  contract  exon- 
erated the  railroad  company  from  liability  to  him,  it  might,  perhaps, 
be  said  that  the  decision  affords  some  support,  in  doctrine,  to  the 
appellant's  argument. 

Contracts  are  illegal  at  common  law,  as  being  against  public 
policy,  when  they  are  such  as  to  injuriously  affect  or  subvert  the 
public  interests.  I  Story,  Eq.  Juris.,  §  2(5on;  Chesterfield  z>.  Jans- 
sen,  2  Vesey,  Sr.  125,  156.  If  it  were  true  that  the  interests  of  the 
employed  only  would  be  affected  by  such  contracts  as  the  present 
one,  as  it  was  held  by  the  English  court,  in  Griffiths  v.  Earl  of  Dud- 
ley, supra,  it  would  be  difficult  to  defend,  upon  sound  reasoning, 
the  denial  of  the  right  to  enter  into  them ;  but  that  is  not  quite  true. 
The  theory  of  their  invalidity  is  in  the  importance  to  the  State  that 
there  shall  be  no  such  relaxation  of  the  rule  of  law  which  imposes 
the  duty  of  care  on  the  part  of  the  employer  towards  the  employed. 
The  State  is  interested  in  the  conservation  of  the  lives  and  of  the 
healthful  vigor  of  its  citizens,  and  if  employers  could  contract  away 
their  responsibility  at  common  law,  it  would  tend  to  encourage  on 
their  part  laxity  of  conduct  in,  if  not  an  indifference  to,  the  mainte- 
nance of  proper  and  reasonable  safeguards  to  human  life  and  limb. 
The  rule  of  responsibility  at  common  law  is  as  just  as  it  is  strict, 
and  the  interest  of  the  State  in  its  maintenance  must  be  assumed ; 
for  its  policy  has,  in  recent  years,  been  evidenced  in  the  progressive 
enactment  of  many  laws  which  regulate  the  employment  of  children 
and  the  hours  of  work,  and  impose  strict  conditions  with  reference 
to  the  safety  and  healthfulness  of  the  surroundings  of  the  employed 
in  the  factory  and  in  the  shop.  The  employer  and  the  employed,  in 
theory,  deal  upon  equal  terms ;  but  practically  that  is  not  always  the 
case.  The  artisan  or  workman  may  be  driven  by  need,  or  he  may 
be  ignorant,  or  of  improvident  character.  It  is  therefore  for  the  in- 
terest of  the  community  that  there  should  be  no  encouragement  for 
any  relaxation  on  the  employer's  part  in  his  duty  of  reasonable  care 
for  the  safety  of  his  employee.  That  freedom  of  contract  may  be 
said  to  be  affected  by  the  denial  of  the  right  to  make  such  agree- 
ments is  met  by  the  answer  that  the  restriction  is  but  a  salutary  one, 
which  organized  society  exacts  for  the  surer  protection  of  its  mem- 
bers. While  it  is  true  that  the  individual  may  be  the  one  who 
directly  is  interested  in  the  making  of  such  a  contract,  indirectly 
the  State,  being  concerned  for  the  welfare  of  all  its  members,  is 
interested  in  the  maintenance  of  the  rule  of  liability  and  in  its  en- 
forcement by  the  courts. 
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To  a  certain  extent,  the  internal  activities  of  organized  society 
are  subject  to  the  restraining  action  of  the  State.  This  is  evidenced 
by  the  many  laws  upon  the  statute  book,  in  recept  years,  which  have 
been  passed  for  the  purpose  of  prohibiting,  restricting,  or  regulating 
the  conduct  of  a  private  business,  either  because  regarded  as  hurtful 
to  the  health  or  welfare  of  the  community,  or  because  deemed  from 
its  nature  or  magnitude  affected  with  a  public  interest.  It  has  been 
observed  that  it  is  still  the  business  of  the  State,  in  modern  times, 
to  defend  individuals  against  one  another,  and,  though  the  proposi- 
tion is  a  broad  one,  when  considered  with  reference  to  penal  legisla- 
tion, and  all  legislation  intended  for  the  promotion  of  the  health, 
welfare,  and  safety  of  the  community,  it  is  not  without  truth.  It  is 
evident,  from  the  course  of  legislation  framed  for  the  purpose  of 
affording  greater  protection  to  the  class  of  the  employed,  that  the 
people  of  this  State  have  compelled  the  employer  to  do  many  things 
which  at  common  law  he  was  not  under  obligation  to  do.  Such 
legislation  may  be  regarded  as  supplementing  the  common-law  rule 
of  the  employer's  responsibility  and  is  illustrative  of  the  policy  of 
the  State.  Therefore  it  is,  when  an  agreement  is  sought  to  be  en- 
forced which  suspends  the  operation  of  the  common-law  rule  of  lia- 
bility and  defeats  the  spirit  of  existing  laws  of  the  State,  because 
tending  to  destroy  the  motive  of  the  employer  to  be  vigilant  in  the 
performance  of  his  duty  towards  his  employees,  that  it  is  the  duty 
of  the  court  to  declare  it  to  be  invalid  and  to  refuse  its  enforcement. 

I  think  that  the  judgment  below  wa$  correct,  and  should  be 
affirmed,  with  costs. 

Cullen,  C.  J.,  and  Edward  T.  Bartlett,  Haight,  Vann,  Wil- 
lard  Bartlett,  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


DUHME  V.  HAMBURG-AMERICAN  PACKET  CO. 

Court  of  Appeals,  New  York,  April,  ipo6. 


WHARVES  AND  PIERS  — DUTY  OWED  TO  PERSONS  THEREON 
BY  STEAMSHIP  COMPANY  —  LICENSEES.  —  A  steamship  com- 
pany owes  no  duty  to  persons  upon  its  pier  awaiting  the  landing  of  pas- 
sengers from  an  incoming  vessel,  except  to  have  the  pier  in  a  reasonably 
safe  condition  and  to  exercise  such  ordinary  care  in  the  docking  of  the 
vessel  as  to  render  it  reasonably  safe  for  persons  to  remain  upon  the  pier. 

Vol.  XX  — ii 
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SAME  — RES  IPSA  LOQUITUR.  —  In  actions  for  damages  for  injuries 
from  the  negligence  of  the  defendant  or  his  servants,  there  being  no  con- 
tractual relation  between  plaintiff  and  defendant,  the  rule  of  res  ipsa 
loquitur  is  applicable  only  where  facts  are  shown  which  would  compel 
the  jury  to  draw  an  inference  of  negligence,  as  the  rule  was  not  intended 
to  exempt  the  plaintiff  from  the  burden  of  proving  affirmatively  negli- 
gence or  circumstances  making  legitimate  inference. 

SAME  — BREAKING  OF  STEEL  HAWSER  USED  TO  WARP  VESSEL 
INTO  PIER,  INJURING  CHILD.  — Where  a  child  with  its  mother 
was  standing  on  a  pier  awaiting  the  arrival  of  a  passenger  on  a  trans- 
atlantic steamship  which  was  being  warped  to  the  pier  by  means  of  a 
steel  hawser  that  recoiled  when  an  iron  shackle  pin  with  which  the 
hawser  was  fastened  to  a  mooring  post,  broke  and  he  was  struck  by  the 
hawser  and  injured,  and  there  was  no  negligence  shown  on  the  part  of 
the  defendant  other  than  the  breaking  of  the  hawser,  and  it  was  shown 
that  the  pier  was  safe  had  the  plaintiff  and  his  mother  heeded  the  warn- 
ing of  defendant's  servants  and  kept  within  its  shelter,  and  that  the 
breaking  of  the  shackle  was  not  due  to  any  defect  in  material  or  any 
negligence  in  handling  the  hawser,  the  doctrine  of  res  ipsa  loquitur  did 
not  apply. 
Edward  T.  IJartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Charles  Duhme,  an  infant,  by  Henry  Duhme,  his  guar- 
dian ad  litem,  against  the  Hamburg-American  Packet  Company. 
From  an  order  of  the  Appellate  Division  (94  N.  Y.  Supp.  uoi,  107 
App.  Div.  237),  reversing  a  judgment  for  defendant  entered  on 
dismissal  of  the  complaint,  defendant  appeals.    Reversed. 

Frank  Verner  Johnson,  for  appellant. 

Nathan  D.  Stern,  for  respondent. 

Gray,  J.  —  The  plaintiff  seeks  to  recover  damages  of  the  defend- 
ant for  personal  injuries  sustained  through  the  breaking  of  a  hawser 
while  one  of  its  steamships  was  being  brought  into  its  pier.  The 
result  of  the  trial  of  the  action,  so  far  as  our  review  is  concerned, 
was  the  dismissal  of  the  complaint  by  the  trial  court  upon  the  case 
as  made  by  the  evidence  of  both  parties.  The  Appellate  Division  in 
the  Second  Department  reversed  the  judgment  thereupon  entered 
in  favor  of  the  defendant  and  ordered  a  new  trial.  The  defendant 
has  appealed  to  this  court,  and  the  question  for  our  consideration 
relates  to  the  sufficiency  of  the  evidence  as  to  the  defendant's  negli- 
gence to  make  the  case  one  for  the  determination  of  the  jury. 

The  plaintiff,  a  boy  about  nine  years  of  age,  accompanied  by  his 
mother,  was  upon  the  defendant's  pier,  at  Hoboken,  N.  J.,  expecting 
a  relative  to  arrive  upon  the  steamship  Moltke.    Upon  the  steamship 
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reaching  the  pier,  and  when  in  the  course  of  being  warped  in  along- 
side of  it,  the  plaintiff  and  his  mother  were  standing  at  an  opening 
of  the  pier  shed,  or  building,  which  was  guarded  by  a  rope  drawn 
across.  A  wire  rope,  or  hawser,  which  ran  from  the  vessel  to  a 
mooring  post  on  the  pier,  parted,  and  in  the  recoil  consequent  there- 
upon the  plaintiff  was  struck  violently  in  the  face.  The  wire  rope 
itself  did  not  break ;  but  the  "  shackle,"  as  it  is  termed,  which  fas- 
tened an  end  of  the  rope  brought  around  upon  it  so  as  to  form  a 
loop,  gave  way.  It  was  alleged  in  the  complaint,  as  the  cause  of 
action,  that  the  defendant  "  was  negligent  and  careless  in  the  man- 
agement and  operation  of  the  pier  or  dock,  and  of  said  vessel,  while 
so  attempting  to  make  the  same  fast  to  said  pier  or  dock,  and  so 
carelessly  and  negligently  operated  and  managed  the  same  that  in 
consequence  thereof  *  *  *  a  hawser  parted  and  broke."  Upon 
the  trial,  the  plaintiff's  evidence  was  confined  to  the  nature  of  the 
injuries  sustained  and  to  occurrences  upon  the  pier.  Beyond  the 
statement  of  the  sudden  breaking  of  the  hawser,  there  was  no  evi- 
dence tending  in  the  remotest  degree  to  prove  the  allegation  of  negli- 
gence made  in  the  complaint.  There  was  evidence  of  the  presence 
of  a  large  number  of  persons  upon  the  pier,  and  that  in  consequence 
the  plaintiff  and  his  mother  were  pressed  upon  and  pushed  forward 
in  the  opening.  On  the  defendant's  part  the  evidence  could  furnish 
no  explanation  of  the  cause  of  the  parting  of  the  hawser ;  but  it  did 
show  that  it  had  been  recently  purchased,  that  it  was  of  the  size 
usual  for  the  purpose  for  which  it  was  then  used,  that  it  was  in  good 
condition,  and  that  the  shackle  showed  a  clean  break;  that  is,  one 
not  the  result  of  some  6aw  or  defect  in  the  metal.  It  also  showed 
that  efforts  were  made  by  the  employees  of  the  defendant  upon  the 
pier  to  keep  the  people  away  from  the  openings,  which  were  neces- 
sarily there  for  the  purpose  of  the  business,  by  pushing  them  back 
and  by  warning  them  of  the  danger  of  remaining  in  such  a  place. 
That  these  precautionary  efforts  had  been  made  appeared  also  from 
the  cross-examination  of  the  plaintiff's  witnesses. 

It  was  the  view  of  the  court  below,  in  reversing  the  judgment 
upon  the  nonsuit,  that  the  doctrine  of  res  ipsa  loquitur  was  ap- 
plicable to  a  casualty  of  the  character  disclosed  by  the  proof,  and 
that,  in  the  absence  of  explanation  by  the  defendant,  the  inference 
of  negligence  was  authonzed  under  the  circumstances.  I  think  that 
there  was  error  in  the  reversal,  and  that  the  doctrine  of  res  ipsa 
loquitur  had  no  place  in  the  determination  of  the  issue.  It  was 
incumbent  upon  the  plaintiff  to  give  some  evidence  establishing,  or 
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tending  to  establish,  negligence  on  the  part  of  the  defendant,  and  it 
was  not  sufficient  for  his  case  to  merely  prove  the  accident.  I  think 
that  the  plaintiff  was  upon  the  pier  as  a  mere  licensee,  for  he  and 
his  mother  had  no  permission  to  be  there,  from  the  defendant  or 
from  the  custom  house  authorities ;  but  if  we  assume  that  they  were 
there  lawfully,  because  of  an  implied  invitation,  I  cannot  per- 
ceive that  the  defendant  was  under  any  other  obligation  to  them, 
or  owed  them  any  other  duty,  than  to  have  its  pier  in  a  reasonably 
safe  condition  for  access.  Beck  v.  Carter,  68  N.  Y.  283,  23  Am. 
Rep.  175.  If  we  shall  assume  further,  that  its  duty  extended  to 
the  exercise  of  such  ordinary  care  in  the  process  of  docking  its 
vessel  as  to  render  it  reasonably  safe  for  persons  to  remain  upon 
the  pier,  we  shall  have  stated  the  fullest  measure  of  the  defendant's 
obligations.  It  was  under  no  other,  and  before  it  could  be  held  to  a 
liability  for  the  accidental  injury  to  this  plaintiff  it  would  be  neces- 
sary to  show  a  neglect  of  duty  in  the  respects  mentioned,  if  not  by 
direct  testimony,  at  least  by  such  facts  or  circumstances  as  would 
permit  the  jury  fairly  to  infer  the  existence  of  negligence.  The 
burden  of  proof  was  upon  the  plaintiff  to  show  the  defendant  to 
have  been  at  fault;  but  there  was  no  such  evidence,  and,  when  the 
case  was  closed,  neither  carelessness  in  management  nor  any  defect 
in  appliances  was  made  to  appear.  Indeed,  upon  the  plaintiff's  evi- 
dence the  trial  court  might  well  have  dismissed  the  complaint,  for 
the  failure  to  show  any  negligence;  but,  when  the  evidence  of  the 
defendant  was  in,  any  suggestion  of  there  having  been  a  failure  to 
exercise  care  was  completely  negatived. 

We  may  admit  that  the  doctrine  of  res  ipsa  loquitur  is  not,  or 
should  not  be,  confined  to  cases  of  contractual  relations,  such  as  those 
sustained  with  a  carrier,  or  a  bailee  (Griff en  v.  Manice,  166  N.  Y. 
188,  59  N.  E.  Rep.  925,  52  L.  R.  A.  922,  82  Am.  St.  Rep.  630)  ; 
but  that  does  not  advance  the  argument  for  the  appellant.  That 
doctrine,  plainly,  is  based  upon  the  general  consideration  that,  where 
the  management  and  control  of  the  thing  which  has  occasioned  the 
injury  are  in  a  defendant,  it  is  within  his  power  to  produce  evidence 
of  the  actual  cause  of  the  accident,  which  the  plaintiff  may  be  un- 
able to  do.  "  Its  application,"  as  was  observed  by  Judge  Cullen  in 
Griffen  v.  Manice,  "  presents  principally  the  question  of  the  suffi- 
ciency of  circumstantial  evidence  to  establish,  or  to  justify  the  jury 
in  inferring,  the  existence  of  the  traversable  or  principal  fact  in 
issue,  the  defendant's  negligence."  When  it  is  claimed  that  the 
accident  is  such  as,  in  the  ordinary  course  of  the  business,  does  not 
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happen,  with  the  exercise  of  reasonable  care,  and,  therefore,  that  it 
speaks  for  itself,  as  imputed  neglect  to  the  defendant,  the  case 
should  be  one  where,  if  not  the  relations  of  contract  between  the 
parties,  the  circumstances  that  bring  them  into  relation,  are  such 
as  to  create  a  duty  to  exercise  care,  which  an  injured  party  may 
legally  complain  of  if  neglected.  If  the  plaintiff  were  a  passenger, 
that  relation  would  require  the  exercise  of  the  important  degree  of 
care  commensurate  with  the  contract  of  carriage.  It  would  render 
the  defendant  liable  for  the  slightest  neglect  against  which  human 
prudence  and  foresight  might  have  guarded,  as  to  results  from  de- 
fective conditions  found  to  exist  in  machinery,  appliances,  or  other 
matters  essential  to  safety  of  operation.  Stierle  v.  Union  R'y  Co., 
156  N.  Y.  70,  50  N.  E.  Rep.  419;  Id.,  156  N.  Y.  684,  50  N.  E.  Rep. 
834;  Morris  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  106  N.  Y.  678,  9  Am. 
Neg.  Cas.  664,  13  N.  E.  Rep.  455 ;  Miller  v.  Ocean  S.  S.  Co.,  118  N. 
Y.  199,  9  Am.  Neg.  Cas.  578,  23  N.  E.  Rep.  462 ;  Breen  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  109  N,  Y.  297,  9  Am.  Neg.  Cas.  664,  16  N.  E. 
Rep.  60,  4  Am.  St.  Rep.  450;  Holbrook  v.  Utica  &  S.  R.  R.  Co.,  12 
N.  Y.  236,  9  Am.  Neg.  Cas.  663,  64  Am.  Dec.  502.  In  all  such  cases 
the  conditions  may  be  such  as  to  warrant  the  application  of  the  rule 
of  res  ipsa  loquitur.  Its  operation,  where  the  relations  are  not  of 
a  contractual  character,  can  only  be,  as  in  Griffen  v.  Manice,  where 
there  are  actually  shown  such  facts  and  circumstances,  in  the  nature 
of  the  defendant's  undertaking  and  of  the  accident  itself,  from  which 
the  jury  are  able,  if  not  compelled,  to  draw  the  inference  of  negli- 
gence. It  was  not  intended  that  it  should  exempt  the  plaintiff  from 
the  burden  of  proving  affirmatively  negligence,  or  circumstances 
making  negligence  a  legitimate,  if  not  an  irresistible,  inference.  In 
Peck  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  165  N.  Y.  347,  59  N.  E.  Rep. 
206,  where  the  plaintiff,  who  owned  a  building  near  the  defendant's 
track,  sued  for  compensation  for  the  destruction  of  his  property  by 
fire,  it  was  held  that  it  was  necessary  for  him  to  affirmatively  estab- 
lish negligence  on  the  part  of  the  defendant,  either  in  the  condition 
or  in  the  operation  of  its  engine,  for  which  the  mere  occurrence  of 
the  fire  was  not  sufficient,  but  that  "  it  was  not  necessary  that  he 
should  prove  either  the  specific  defect  in  the  engine,  or  the  particu- 
lar act  of  misconduct  in  its  management  or  operation,  constituting 
the  negligence  causing  the  injury  complained  of.  It  was  sufficient, 
if  he  proved  facts  and  circumstances  from  which  the  jury  might 
fairly  infer  that  the  engine  was  either  defective  in  its  condition  or 
negligently  operated." 
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It  was  in  those  terms  that  the  present  Chief  Judge  found  the 
expression  of  the  underlying  principle  of  the  maxim  under  discus- 
sion. Griffen  v.  Manice,  supra.  It  will  be  observed  that  in  the 
present  case  the  record  is  absolutely  bare  of  any  facts  or  circum- 
stances permitting  an  inference  of  negligence.  The  parting  of  the 
hawser  did  not  speak  for  itself  as  imputing  negligence  to  the  defend- 
ant, and  to  leave  it  to  jurors  to  say  whether  it  was  the  result  of  negli- 
gence would  be  to  invite  them  to  speculate  upon  possibilities,  with- 
out any  basis  in  fact.  The  pier  was  a  safe  place,  had  the  plaintiff 
and  his  mother  kept  within  its  shelter,  and  had  they  heeded  the 
warnings  of  the  defendant's  servants.  The  breaking  of  the  shackle 
was  not  shown  to  be  due  to  any  defect  in  its  manufacture,  or  to  the 
omission  of  any  care  in  handling,  and  the  circumstances  disclosed 
simply  permit  the  natural  inference  that  it  yielded  to  the  tremend- 
ous strain  put  upon  the  hawser  in  bringing  the  vessel  from  the  chan- 
nel into  its  berth  at  the  pier.  Clearly,  as  I  think,  this  plaintiff  was 
not  so  circumstanced  towards  the  defendant  as  that  the  mere  fact 
of  the  accident  furnished  a  reason  for  the  inference  of  negligence 
or  exempted  him  from  the  general  rule  that  negligence  must  be 
established,  actually  or  inferentially,  from  facts  proved,  when 
charged  as  a  cause  of  action. 

I  advise  the  reversal  of  the  order  of  the  Appellate  Division,  and 
the  affirmance  of  the  judgment  dismissing  the  complaint,  with  costs 
in  both  courts  to  the  appellant. 

Cullen,  C.  J.,  and  Werner,  Hiscock  and  Chase,  JJ.,  concur. 
Edward  T.  Bartlett,  J.,  dissents.    O'Brien,  J.,  absent. 

Ordered  accordingly. 


CITY  OF  NORWALK  V.  TUTTLE. 

Supreme  Court,  Ohio,  January,  ipo6. 


MUNICIPAL  CORPORATIONS— DEFECTIVE  SIDEWALK— PLEAD- 
ING. —  i.  A  petition  filed  for  the  purpose  of  recovering  from  a  munici- 
pality on  account  of  injuries  sustained  by  the  plaintiff  from  falling  upon 
an  icy  sidewalk,  the  conditions  being  solely  due  to  the  action  of  the  ele- 
ments, but  not  alleging  either  a  structural  defect  in  the  walk  or  any  act 
of  the  municipality  causing  the  formation  of  the  ice,  does  not  state  a 
cause  of  action.  Chase  v.  City  of  Cleveland,  9  N.  E.  Rep.  225,  44  Ohio 
St.  505,  58  Am.  Rep.  843,  approved  and  followed. 
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SAME  — ASSUMPTION  OF  RISK.  — 2.  One  who  voluntarily  goes  upon 
a  sidewalk  of  a  city,  which  is  obviously,  and  by  him  known  to  be  in  a 
dangerous  condition,  cannot  recover  on  account  of  injuries  which  he  may 
thereby  sustain,  even  if  the  negligence  of  the  city  is  admitted  or  shown. 
Schaefler  v.  City  of  Sandusky,  33  Ohio  St  246,  31  Am.  Rep.  533,  and 
Village  of  Conneaut  v.  Naef,  44  N.  E.  Rep.  236,  54  Ohio  St  529,  approved 
and  followed. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Huron  County. 

Action  by  one  Turtle  against  the  city  of  Norwalk.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Reversed. 

In  the  Court  of  Common  Pleas  there  was  a  recovery  against  the 
city  of  Norwalk  as  defendant  upon  what  the  plaintiff  styled  the 
"  second  cause  of  action,"  the  substance  of  which  was  that  the  city 
had  permitted  ice  to  accumulate  and  remain  for  forty-eight  hours 
upon  a  prominent  street  in  the  city  and  that  Turtle,  while  in  the 
exercise  of  due  care  as  a  footman  upon  such  street,  slipped  upon  said 
ice  and  fell,  sustaining  injuries  of  a  serious  character.  It  was  not 
alleged  against  the  city  either  that  there  was  a  structural  defect  in 
the  walk,  or  that  it  had  by  any  act  contributed  to  the  formation  of 
the  ice  upon  which  Turtle  sustained  his  injury.  A  demurrer  to  this 
cause  of  action  was  overruled.  In  the  answer  of  the  city  the  allega- 
tions of  negligence  were  denied  and  Turtle's  own  negligence  was 
alleged  to  have  been  the  cause  of  his  injury.  These  affirmative  aver- 
ments were  denied  by  a  reply.  On  the  trial  there  was  no  evidence 
to  show  any  structural  defect  in  the  walk  or  any  act  of  the  city 
causing  the  formation  of  the  ice.  The  evidence  of  Turtle  himself 
showed  that  the  ice  upon  which  he  fell  was  plainly  visible  and  that 
he  actually  saw  it  before  going  upon  it.  There  was  a  verdict  for 
the  plaintiff,  a  motion  for  a  new  trial  was  overruled,  and  judgment 
against  the  city  followed  the  verdict.  This  judgment  was  affirmed 
by  the  Circuit  Court. 

Edgar  G.  Martin,  City  Sol.,  and  G.  Ray  Craig,  for  plaintiff  in 
error. 

S.  M.  Young,  for  defendant  in  error. 

Shauck,  J.  (after  stating  the  facts).  —  Since  the  cause  of  action 
upon  which  the  recovery  was  had  in  the  court  of  common  pleas 
did  not  allege  either  that  there  was  a  structural  defect  in  the  walk, 
or  that  the  city  in  any  way  caused  or  contributed  to  the  accumula- 
tion of  the  ice  upon  which  Tuttle  received  his  injury,  the  demurrer 
raises  substantially  the  same  question   which  was  determined   in 
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Chase  v.  City  of  Cleveland,  44  Ohio  St.  505,  9  N.  E.  Rep.  225,  58 
Am.  Rep.  843,  where  a  recovery  was  denied.  It  is  quite  apparent 
that  upon  the  general  subject  of  the  right  to  recover  against  muni- 
cipalities for  injuries  received  upon  icy  streets  the  decisions  of  the 
courts  of  last  resort  are  not  all  reconcilable.  But  the  substantial 
considerations  involved  in  the  discussion  seem  to  justify  the  conclu- 
sion reached  in  the  case  cited.  All  attempts  to  distinguish  the  cases 
because  of  the  form  of  municipal  government  have  failed,  for  at 
last  the  burden  rests,  not  upon  an  intangible  municipal  government, 
but  upon  the  taxpayers  of  the  municipality.  The  ultimate  question 
is  to  what  extent  should  the  power  of  taxation  be  exercised  for  the 
purpose  of  indemnifying  persons  who  are  thus  injured.  No  one 
asserts  that  it  may  be  exercised  to  the  full  extent  that  would  be 
required  to  constitute  the  municipality  an  insurer  against  accidents. 
Upon  the  other  hand,  it  is  admitted  that  it  should  be  exercised  to 
the  extent  which  may  be  necessary  to  enforce  the  liability  of  a  city 
for  default  in  duty  with  respect  to  the  construction  and  maintenance 
of  streets  and  walks.  Accordingly  all  substantial  structural  defects 
which  occasion  injury  to  one  who  is  exercising  due  care  are  recog- 
nized as  constituting  a  ground  of  liability.  But  the  city  is  not 
required  to  construct  sidewalks.  If  it  exercises  the  power  by  which 
it  is  authorized  to  construct  them,  it  must  in  its  exercise  act  with 
due  care  with  regard  to  the  safety  of  travelers.  Not  being  required 
to  construct  walks,  it  cannot  reasonably  be  held  liable  on  account 
of  perils  which  are  not  due  to  their  construction. 

Recurrence  to  a  very  elementary  proposition  seems  necessary. 
The  proposition  is  that  in  cases  of  this  character  there  is  no  liability 
where  there  has  been  no  default  in  duty.  No  default  of  the  munici- 
pality appears  in  cases  of  this  character,  when  the  peril  is  not  due 
to  defective  construction  or  to  any  other  act  of  the  city  contributing 
to  or  causing  the  dangerous  condition  of  the  street,  but  where  that 
condition  is  due  solely  to  the  action  of  the  elements.  In  a  climate 
where  the  winter  brings  frequently  recurring  storms  of  snow  and 
rain  and  sudden  and  extreme  changes  in  temperature,  these  dan- 
gerous conditions  appear  with  a  frequency  and  suddenness  which 
defy  prevention  and,  usually,  correction.  Ordinarily  they  disappear 
before  correction  would  be  practicable  by  any  provision  which  the 
city  might  reasonably  be  expected  to  make.  It  is  within  common 
observation  that  without  the  presence  of  snow  or  rain,  from  the 
mere  alternations  of  heat  and  cold  operating  upon  the  frozen  earth 
beneath  the  walks,  there  result  dangerous  conditions  of  pavements 
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which  it  would  not  be  possible  to  prevent  or  correct.  To  hold  that 
a  liability  results  from  these  actions  of  the  elements  would  be  the 
affirmance  of  a  duty  which  it  would  often  be  impossible,  and  ordi 
narily  impracticable,  for  a  city  to  perform.  These  views  were  per- 
haps sufficiently  expended  in  the  case  cited.  They  derive  support 
from  the  considerations  presented  in  Village  of  Leipsic  v.  Gerde- 
man,  68  Ohio  St.  i,  67  N.  E.  Rep.  87.  The  demurrer  to  the  petition 
should  have  been  sustained. 

The  evidence  offered  by  the  plaintiff  on  the  trial  of  the  case  made 
it  entirely  clear  that  the  omission  from  the  petition  of  allegations 
of  structural  defect  in  the  walk  or  of  any  act  of  the  city  contributing 
to  the  accumulation  of  ice  was  not  through  inadvertence.  It  also 
showed  without  contradiction  that  the  condition  of  the  walk  when 
the  plaintiff  went  upon  it  was  not  only  plainly  visible,  but,  further, 
that  he  was  fully  aware  of  it.  That  these  admitted  facts  would  pre- 
vent a  recovery,  even  if  negligence  of  the  city  had  been  shown,  is 
made  sufficiently  clear  in  Schaefler  v.  City  of  Sandusky,  33  Ohio  St. 
246,  31  Am.  Rep.  533,  and  Village  of  Conneaut  z/.  Naef,  54  Ohio  St. 
529,  44  N.  E.  Rep.  236.  The  motion  to  direct  a  verdict  in  favoi 
of  the  city  should  have  been  granted. 

The  judgments  of  the  Circuit  and  Common  Pleas  Courts  will  be 
reversed,  and  there  will  be  judgment  in  favor  of  the  plaintiff  in  error. 

Judgment  reversed. 

Davis,  C.  J.,  and  Price,  Crew,  Summers  and  Spear,  J  J.,  concur. 


CITY  OF  COLUMBUS  V.  PENROD, 

Supreme  Court,  Ohio,  January,  1906. 


MUNICIPAL  CORPORATIONS  —  BUILDING  MATERIAL  IN  STREET 
—  FAILURE  TO  GUARD  —  EVIDENCE.  —  A  permit  by  a  city  to  use 
part  of  the  street  for  the  placing  of  building  materials  for  use  in  the 
construction  of  a  building  on  the  adjacent  property  is  the  mere  regulation 
of  a  right  of  the  property  owner  to  make  such  use  of  the  street,  and  not 
a  license  to  do  an  act  in  the  street  which  but  for  such  license  would  be 
illegal  or  a  nuisance;  and  a  city,  by  giving  such  permit,  is  not  charged 
with  the  duty  of  seeing  that  the  place  is  guarded,  and  will  not  be  liable  in 
damages  to  a  person  injured  in  consequence  of  the  omission  to  guard 
such  place  with  barriers  or  lights  unless  it  had  notice,  express  or  implied, 
of  such  omission,  and  after  such  notice  was  guilty  of  negligence. 
(Syllabus  by  the  Court.) 
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Error  to  Circuit  Court,  Franklin  County. 

Action  by  Mrs.  Penrod  against  the  city  of  Columbus.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Reversed. 

At  about  8 :30  o'clock  on  the  night  of  May  23,  1903,  the  defend- 
ant in  error,  a  woman,  If  11  over  a  mortar  board,  four  feet  square, 
projecting  from  the  street  over  the  curb  of  one  of  the  sidewalks  in 
the  city,  and  was  seriously  injured.  A  permit  to  use  part  of  the 
street  as  a  place  for  depositing  building  material  for  the  construc- 
tion of  a  house  on  the  abutting  lot  had  been  obtained  from  the  city, 
and  the  mortar  board  had  been  placed  in  the  street  three  and  one 
half  days  before  the  accident  by  one  of  the  employees  of  the  brick 
mason  who  had  the  contract  for  the  construction  of  the  chimneys. 
She  sued  the  city  to  recover  damages  for  her  injuries,  averring  that 
the  city,  in  violation  of  its  duties,  authorized  and  permitted  the  ob- 
struction of  the  street  with  building  material,  and  that  it  negligently, 
with  full  knowledge  of  the  existence  of  the  obstructions  in  the  street, 
permitted  the  same  to  remain  there  without  any  safeguards  or  lights. 
The  city  denied  these  averments,  and  plaintiff  recovered,  and  the 
Circuit  Court  affirmed.  The  jury  with  the  general  verdict  returned 
the  following  special  findings  upon  the  following  particular  ques- 
tions of  fact: 

Special  Finding  No.  1.  Upon  what  obstruction  did  the  plaintiff 
stumble  ?    Answer :   Mortar  board. 

Special  Finding  No.  2.  Who  placed  on  the  sidewalk  the  thing  or 
obstruction  on  which  or  over  which  the  plaintiff  stumbled  ?  Answer : 
J.  Jackson,  for  Contractor  Kuntz. 

Special  Finding  No.  3.  How  many  days  prior  to  the  accident  had 
this  thing  or  obstruction  over  which  the  plaintiff  stumbled  been 
placed  on  the  sidewalk?    Answer:   Three  and  one-half  days. 

Special  Finding  No.  4.  Did  the  defendant,  the  city  of  Columbus, 
have  any  actual  notice  of  the  obstruction  on  the  sidewalk  over  which 
the  plaintiff  stumbled?  Answer:  Dun  notified  policeman  on  duty 
in  that  district. 

Special  Finding  No.  5.  If  the  defendant,  the  city  of  Columbus, 
had  actual  notice  of  the  existence  of  the  said  obstruction  on  the 
sidewalk  before  the  accident,  to  whom  or  through  whom  had  this 
actual  notice  been  given  ?    Answer :  The  officer  on  the  district. 

Special  Finding  No.  6.  If  the  defendant,  the  city  of  Columbus, 
had,  prior  to  the  accident,  received  actual  notice  of  the  thing  or 
obstruction  on  the  sidewalk,  over  which  plaintiff  fell  or  stumbled, 
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how  many  days  prior  to  the  accident  had  this  notice  been  given  or 
received  ?    Answer :   From  one  to  two  weeks. 

The  city  moved  for  a  judgment  in  its  favor  on  the  special  findings 
of  fact  notwithstanding  the  general  verdict,  and  excepted  to  the 
action  of  the  court  in  overruling  the  same. 

James  M.  Butler,  David  T.  Keating,  George  S.  Marshall  and 
Edgar  L.  Weinland,  for  plaintiff  in  error. 

E.  M.  Baldridge  and  F.  V.  Owen,  for  defendant  in  error. 

Summers,  J.  (after  stating  the  facts).  —  The  contention  on  the 
part  of  the  city  may  be  summarized  as :  That  the  special  finding  is 
in  effect  that  the  city  had  no  knowledge  or  notice  other  than  thai 
of  the  policeman,  and,  there  being  no  evidence  of  any  facts  tending 
to  prove  constructive  notice  that  the  mortar  board  was  in  a  position 
to  endanger  the  use  of  the  sidewalk,  the  city  was  entitled  to  a  judg- 
ment in  its  favor  on  the  special  findings.  The  Circuit  Court,  so  it 
is  said  by  counsel  for  defendant  in  error,  ruled  that  notice  was  not 
necessary,  because  it  was  the  duty  of  the  city,  having  given  the  per- 
mit, to  see  that  proper  precautions  were  taken  to  prevent  accidents, 
and  on  the  trial  in  the  Court  of  Common  Pleas  an  ordinance  of  the 
city  authorizing  the  granting  of  permits  for  such  use  of  the  streets 
and  prescribing  the  mode  of  use  and  the  manner  of  safeguarding 
the  same  was  admitted  in  evidence  for  the  purpose  of  showing 
wherein  the  city  had  neglected  its  duty. 

That  the  knowledge  of  the  policeman  or  notice  to  him  does  not 
make  the  city  liable  is  ruled  in  City  of  Cleveland  v.  Payne,  72  Ohio 
St.  347,  74  N.  E.  177,  so  that  the  principal  question  for  consideration 
is  whether,  in  an  action  to  recover  damages  for  personal  injuries 
received  from  an  unguarded  or  unlighted  obstruction  in  a  street,  it 
is  necessary  to  prove  that  the  city  had  knowledge  or  notice,  when 
the  city  had  given  permission  to  occupy  a  part  of  the  street  at  the 
place  with  material  for  the  construction  of  a  building  upon  the 
adjacent  property,  or,  differently  stated,  whether  it  is  the  duty  of  the 
city,  when  it  gives  such  permission,  to  see  that  a  nuisance  is  not 
created.  In  Clark  v..  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590,  it  is 
ruled:  "  1.  The  right  of  transit  in  the  use  of  public  highways  is 
subject  to  such  incidental,  temporary,  or  partial  obstructions  as 
manifest  necessity  requires;  and  among  these  are  the  temporary 
impediments  necessarily  occasioned  in  the  building  and  repair  of 
houses  on  lots  fronting  upon  the  streets  of  a  city,  and  in  the  con- 
struction of  sewers,  cellar  drains,  etc.  These  are  not  invasions,  but 
qualifications,  of  the  right  of  transit  on  the  public  highway ;  and  the 
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limitation  on  them  is  that  they  must  not  be  unnecessarily  and  unrea- 
sonably interposed  or  prolonged.  2.  Such  temporary  obstructions 
upon  the  highway,  when  guarded  with  due  care  to  prevent  danger 
to  the  public,  and  not  unnecessarily  extended  or  continued,  are  not 
nuisances,  and  do  not  require  a  license  from  the  municipal  authority 
to  legalize  them,  although  suitable  regulations  by  the  city  authorities 
requiring  such  obstructions  to  be  properly  guarded,  and  to  prevent 
them  from  being  made  in  an  improper  manner,  or  continued  unrea- 
sonably, are  usual  and  highly  proper." 

If  the  regulation  of  such  obstructions  is  highly  proper,  it  would 
seem  unreasonable  to  hold  that  a  regulation,  requiring  a  permit  to 
be  obtained,  may  be  enforced  only  at  the  risk  of  becoming  liable  in 
damages  for  such  injuries  as  may  result  from  its  abuse;  and  strange 
that  such  regulation  is  usual.  An  examination  of  the  cases  will 
show  that  it  is  only  when  the  city  is  the  actor,  or  in  cases  of  license 
by  the  city  to  do  an  intrinsically  dangerous  thing  in  the  street,  and 
not  in  cases  properly  of  mere  regulation  that  the  city  is  liable  with- 
out notice,  or  is  charged  with  notice  by  the  fact  that  it  gave  the 
permit  to  do  the  thing  in  the  street.  An  ordinance  regulating  the  use 
of  the  street  for  such  purposes  emanates  from  the  police  power  of 
the  city,  and  the  granting  of  the  permit  under  it  or  neglect  to  enforce 
its  provisions  cannot  make  it  civilly  liable  to  an  individual  in  con- 
sequence. 

Referring  to  the  cases  cited  by  counsel  for  defendant  in  error,  we 
observe  that  Gable  v.  City  of  Toledo,  16  Ohio  Cir.  Ct.  R.  515,  is  a 
case  of  permission  to  make  a  dangerous  excavation  in  the  street 
Circleville  v.  Neuding,  41  Ohio  St.  465,  and  Railroad  Co.  v.  Morey, 
47  Ohio  St.  207,  24  N.  E.  Rep.  269,  are  cases  of  dangerous  excava 
tions  in  the  street,  and  are  not  in  point,  for  the  reason  that  the  ques- 
tion there  decided  is  that  a  party  causing  a  dangerous  excavation  in 
a  street  cannot  escape  liability  on  the  ground  that  the  work  was  done 
by  an  independent  contractor.  The  judgment  of  the  Circuit  Court  in 
Hewitt  v.  City  of  Cleveland,  21  Ohio  Cir.  Ct.  R.  505,  is  reversed,  and 
that  of  the  Court  of  Common  Pleas  affirmed,  by  this  court  in  Cleve- 
land v.  Hewitt,  67  Ohio  St.  534,  67  N.  E.  Rep.  1095.  McPherson 
z>.  District  of  Columbia  (D.  C.)  7  Mackey,  564,  and  Mayor,  etc.,  v. 
Donnelly,  71  Ga.  258,  are  cases  of  excavations  in  the  street.  In 
Wilson  v.  City  of  Watertown,  5  Thomp.  &  C.  579,  a  railroad  com- 
pany had  been  authorized  by  statute  to  construct  its  road  across  r 
street  with  the  city's  assent,  and  the  company  was  required  to  re- 
store the  street  to  its  former  state.    The  plaintiff  sued  the  city  to 
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recover  for  injuries  received  from  obstructions  on  the  sidewalk 
placed  there  by  the  railroad  company,  and  was  nonsuited  on  the 
ground  that  the  statute  made  it  the  duty  of  the  company  to  restore 
the  street  and  that  this  relieved  the  city  of  its  duty  to  keep  the 
street  safe.  The  question  as  to  notice  was  not  made,  but  it  is  as- 
sumed that  notice  was  necessary.  On  page  581  it  is  said :  "  A 
municipal  corporation  may  not  be  liable  for  an  injury  caused  'by  a 
nuisance  in  a  street  created  without  its  authority  or  sanction,  of 
the  existence  of  which  it  had  no  notice.  But  the  nonsuit  in  this 
case  was  not  put  upon  that  ground,  nor  does  that  question  arise  here, 
for  the  reason  that  there  was  at  least  some  evidence  from  which  the 
jury  might  have  been  warranted  in  finding  that  the  defendants  had 
notice  of  the  nuisance  which  caused  the  injury  to  the  plaintiff. " 

The  case  of  District  of  Columbia  v.  Woodbury,  136  U.  S.  450,  10 
Sup.  Ct.  990,  arose  out  of  an  excavation  in  the  sidewalk.  The 
opinion  is  by  Mr.  Justice  Harlan.  The  instructions  to  the  jury  on 
the  trial  were  given  by  Cox,  J.,  and  Mr.  Justice  Harlan  approves 
of  the  following  principles,  which  he  states  were  covered  by  the 
charge :  "  3.  People  must  build  houses,  and,  in  order  to  do  that  it 
is  necessary  to  excavate  for  cellars  and  areas,  if  needed,  and  to  dig 
trenches  to  connect  with  the  water  mains,  gas  pipes  and  sewers. 
Nobody  has  a  right  to  do  this  without  a  permit  from  the  authorities, 
and  if  any  person  undertakes  to  do  it  without  a  permit  he  would  be 
responsible  for  any  injury  resulting;  but  the  District  would  not  be, 
unless  it  had  the  notice  already  spoken  of.  If  a  permit  is  granted, 
as  is  usually  the  case,  the  fact  is  notice  to  the  authorities  that  the 
work  is  in  progress,  and  then  the/  are  charged  with  the  duty  of 
seeing  that  it  is  properly  conducted.  4.  These  works  are  necessarily 
dangerous  to  life  and  limb,  and  it  is  the  duty  of  a  person  doing  the 
work  to  protect  it  against  accident  to  travelers  on  the  street,  and  the 
duty  of  a  private  person  is  very  much  the  same  as  that  of  the  Distric' 
itself  when  it  is  prosecuting  an  improvement.  If  a  private  individual 
fails  to  protect  the  excavation  or  hole,  or  whatever  it  may  be,  it  is 
the  duty  of  the  District  authorities  to  see  that  it  is  protected,  and 
they  are  held  responsible  that  he  shall  do  it,  for  they  were  notified 
that  he  was  going  on  with  the  work  when  he  obtained  his  permit. 
If  the  individual  himself  supplies  the  protection  against  danger,  then 
the  duty  will  have  been  discharged  on  his  part,  and  that  of  the 
District  also  will  have  been  discharged  just  the  same  as  in  the  case 
of  the  works  being  constructed  by  itself.  If,  then,  by  any  unforeseen 
accident,  or  the  act  of  somebody  that  could  not  be  anticipated,  the 
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protection  has  been  removed  and  new  danger  supervenes,  of  course 
the  law  about  notice  applies."  It  is  to  be  noticed  that  the  principles 
of  law  there  laid  down  relate  to  excavations,  "  works  necessarily 
dangerous." 

The  principles  of  law  given  to  the  jury  in  City  of  Cleveland  z/. 
King,  132  U.  S.  295,  10  Sup.  Ct.  90,  a  case  of  obstruction  placed  in 
a  street  for  building  purposes,  are  also  approved  by  Mr.  Justice 
Harlan.  The  charge  to  the  jury  in  that  case  was  given  by  Welker, 
J.,  and  is  reported  in  King  v.  Cleveland  (C.C.)  28  Fed.  Rep.  835,  and 
he  expressly  instructs  the  jury  that  the  city,  notwithstanding  it  had 
given  permission  to  occupy  a  portion  of  the  street  with  building 
materials,  would  not  be  liable  for  injuries  resulting  from  a  failure 
to  properly  barricade  or  light  the  obstructions,  in  the  absence  of 
notice,  and,  furthermore,  that  the  city,  having  provided  in  the  per- 
mit that  sufficient  lights  should  be  placed  to  give  warning  of  the 
obstructions,  had  the  right  to  act  upon  the  assumption  that  the  lights 
were  there.  He  said :  "  Without  any  permit  to  do  so,  owners  of  lots 
abutting  directly  on  streets  in  a  city  like  Cleveland  have  a  right  to 
the  use  of  a  reasonable  or  necessary  part  of  the  street  on  which  to 
deposit  building  materials  in  the  erection  of  their  buildings,  and  the 
city  could  not  prevent  them  from  such  reasonable  use ;  but  they  must 
comply  with  reasonable  requirements  made  by  the  city  to  provide 
for  the  safety  of  persons  using  the  streets.  Having  allowed  Mr. 
Rosenfeld  and  the  contractor,  by  permits  granted  in  the  usual  way, 
to  use  one-half  of  the  street  on  which  to  deposit  necessary  building 
materials,  with  the  provision  therein  as  to  proper  signals,  as  stated, 
and  such  building  materials  bemg  in  the  street  at  the  time  the  plain- 
tiff alleges  he  received  the  injury  of  which  he  complains,  the  question 
arises,  what  was  the  duty  of  the  city  in  seeing  that  proper  guards 
and  proper  lights  were  placed  at  or  near  the  materials  so  deposited  ? 
The  principal  negligence  complained  of  by  the  plaintiff  is  that,  being 
in  the  night-time,  no  lights  were  placed  at  or  near  the  materials  suf- 
ficient to  warn  him  of  danger  as  he  passed  along  the  street.  Having 
provided  in  the  permits  to  Rosenfeld  and  Kostering,  the  contractor, 
that  in  the  night-time  sufficient  light  should  be  placed  by  them  at 
or  near  materials  placed  and  remaining  in  the  street  to  warn  persons 
passing  along  of  dangerous  obstructions,  the  city  had  a  right  to 
suppose  such  lights  were  so  placed  in  the  night-time.  While  it  was 
the  general  duty  of  the  city  to  keep  its  streets  in  safe  condition  for 
the  use  of  persons  passing  over  the  same,  and  liable  for  injuries 
caused  by  its  neglect  or  omission  to  keep  them  in  repair  and  reason- 
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ably  safe,  yet  in  such  a  case,  the  basis  of  the  action  being  negligence, 
it  is  not  liable  for  an  injury  resulting  from  such  negligence  unless  it 
had  notice  or  knowledge  of  the  defect  that  caused  the  injury  before 
it  was  sustained,  or,  in  the  absence  of  express  or  direct  notice,  such 
notice  or  knowledge  may  be  inferred  from  facts  and  circumstances 
showing  that  such  want  of  proper  lights  to  denote  dangerous  ob- 
structions existed  for  a  sufficient  period  of  time,  and  in  such  a  public 
and  notorious  manner,  as  that  the  -officers  representing  the  city,  or 
those  employed  by  the  city  for  the  purpose  of  removing  obstructions 
in  the  city,  in  the  exercise  of  ordinary  care  and  diligence,  ought  tc 
have  known  of  such  want  of  proper  guards  in  the  night-time.  The 
city  is  not  an  insurer  of  the  absolute  safety  of  persons  passing  along 
its  streets  in  the  night-time.  It  is  only  required  to  exercise  ordinary 
care  for  such  safety ;  and,  in  judging  of  what  Would  be  ordinary  can 
you  are  to  take  into  account  the  great  number  of  streets,  and  their 
mileage,  contained  in  the  city.  If  the  city,  or  the  officers  or  em 
ployees  representing  it,  had  such  notice  or  knowledge,  direct  or 
implied,  as  I  have  stated,  then  it  was  its  duty  to  see  that  proper  lights 
in  the  night-time  were  placed  at  or  near  the  obstructions,  such  as 
would  be  sufficient  to  warn  persons  of.  reasonable  and  ordinary  pru- 
dence of  the  presence  of  such  obstructions ;  and,  failing  to  do  so,  it 
would  be  liable  for  injuries  resulting  from  such  failure." 

These  cases,  read  in  the  light  of  the  facts,  an  excavation  in  the 
sidewalk,  necessarily  dangerous,  in  the  one  case,  and  in  the  other 
an  obstruction  in  the  street,  not  necessarily  dangerous,  consisting  of 
building  materials,  are  not  in  conflict,  and  the  present  case  being 
one  of  an  obstruction  in  the  street,  not  necessarily  dangerous,  we  are 
not  required  to  determine  whether  Clark  v.  Fry,  supra,  in  so  far  as 
it  applies  to  excavations  or  obstructions  necessarily  dangerous,  is 
too  broad,  or  whether,  in  a  case  of  permit  to  the  owner  of  adjacent 
property  to  make  an  excavation  in  the  street  for  some  lawful  pur- 
pose incident  to  the  use  of  his  property,  it  would  be  the  duty  of  the 
city  to  see  that  a  nuisance  is  not  created.  To  hold  that  the  city  may 
not  grant  such  a  permit  without  assuming  the  duty  of  seeing  that  the 
obstruction  is  properly  guarded  with  barriers  and  lights  would 
require  the  city  to  exact  from  the  property  owner  the  expense  of 
doing  so,  which,  in  many  cases,  would  be  a  hardship  on  the  property 
owner  and  an  unreasonable  regulation,  so  that,  being  of  the  opinion 
that  a  permit  by  a  city  to  use  part  of  the  street  for  the  placing  of 
building  materials  for  use  in  the  construction  of  a  building  on  the 
adjacent  property  is  a  mere  regulation  of  a  right  of  the  property 
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owner  to  make  such  use  of  the  street,  and  not  a  license  to  do  an  act 
in  the  street  which  but  for  such  license  would  be  illegal  or  a  nuisance, 
the  city,  by  giving  such  permit,  is  not  charged  with  the  duty  of  see- 
ing that  the  place  is  guarded,  and  will  not  be  liable  in  damages  to 
a  person  injured  in  consequence  of  the  omission  to  guard  such  place 
with  barriers  or  lights,  unless  it  had  notice,  express  or  implied,  of 
such  omission,  and  after  such  notice  was  guilty  of  negligence. 

The  judgments  of  the  Circuit  Court  and  of  the  Court  of  Common 
Pleas  are  reversed,  and  judgment  is  entered  for  the  plaintiff  in  error 
upon  the  special  findings. 

Davis,  C.  J.,  and  Shauck,  Price,  Crew  and  Spear,  JJ.,  concur. 


KLUNK  V.  HOCKING  VALLEY  R.  CO. 

Supreme  Court,  Ohio,  April,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  —  DEFECTIVE  APPLI- 
ANCES—INSTRUCTIONS.— 1.  On  the  trial  of  an  action  against  a 
railroad  company  brought  by  a  locomotive  fireman  for  personal  injuries 
received  by  him  in  consequence  of  a  defect  in  the  water-gauge  glass 
attached  to  the  locomotive  upon  which  he  was  employed,  an  instruction 
that  to  overcome  the  effect  of  the  prima  facie  evidence  of  negligence 
arising  from  proof  of  such  defect,  "the  defendant  company  is  required 
to  satisfy  the  jury  by  a  preponderance  of  the  evidence  that  it  was  not 
negligent,"  is  erroneous. 

SAME  — BURDEN  OF  PROOF.  — 2.  In  such  action  the  burden  of  proving 
by  a  preponderance  of  the  evidence  the  particular  negligence  alleged,  is 
at  all  times  upon  the  plaintiff,  and  while  proof  of  facts  sufficient  under 
the  statute  (section  3365-21,  Rev.  St.  1906),  to  create  a  prima  facie 
presumption  of  negligence  against  the  defendant  casts  upon  it  the  burden 
of  producing  evidence  of  equal  weight  or  countervailing  force,  in  order 
to  control  or  destroy  such  presumption,  yet  proof  of  such  facts  does  not 
impose  upon  the  defendant  the  burden  of  establishing  affirmatively  by  a 
preponderance  of  the  evidence  that  it  was  not  negligent. 

EVIDENCE  —  BURDEN  OF  PROOF.  —  3.  The  rule  is  that  he  who  affirms 
must  prove,  and  when  the  whole  of  the  evidence  upon  the  issue  involved 
leaves  the  case  in  equipoise,  the  party  affirming  must  fail. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Franklin  County. 

Action  by  William  H.  Klunk  against  the  Hocking  Valley  Railway 
Company.  Judgment  for  plaintiff  in  the  Common  Pleas  was  re- 
versed in  the  Circuit  Court,  and  plaintiff  brings  error.    Affirmed. 
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Suit  was  brought  by  the  plaintiff  in  error,  William  H.  Klunk,  in 
the  Court  of  Common  Pleas  of  Franklin  County,  Ohio,  against  the 
defendant  in  error,  the  Hocking  Valley  Railway  Company,  to 
recover  damages  for  an  alleged  personal  injury  sustained  by  him 
while  in  the  performance  of  his  duties  as  an  employee  of  said  rail- 
way company,  in  the  capacity  of  locomotive  fireman.  In  his  petition, 
as  and  for  his  cause  of  action,  plaintiff  alleged  that :  "  On  the  13th 
day  of  January,  1902,  the  plaintiff  was  in  the  defendant's  employ  in 
the  capacity  of  a  locomotive  fireman,  and  then  and  there  performing 
the  duties  incident  to  such  employment  upon  engine  No.  222  on  a 
south-bound  siding  just  north  of  Marion,  Ohio.  That  said  engine 
was  then  and  there  the  property  and  machinery  of  the  defendant 
company;  that  said  defendant  then  and  there  disregarded  its  duty 
to  furnish  a  safe  and  secure  engine,  and  conducted  itself  so  care- 
lessly and  negligently  and  unskilfully  in  this  behalf  that  it  provided 
an  unsafe,  defective  and  insecure  appliance  to  said  engine  and  boiler, 
to  wit,  a  worn  and  defective  water  glass  or  water  glass  gauge ;  that 
said  gauge  had  become  worn  with  age  until  the  same  was  unfit 
and  unsuited  for  said  purposes  as  the  defendant  well  knew,  or  by 
the  use  of  reasonable  caution  and  care  should  have  known,  but  of 
which  the  plaintiff  did  not  know  and  had  not  the  means  of  knowing. 
In  consequence  of  said  negligence  of  said  defendant,  then  and  there, 
while  plaintiff  in  said  capacity  of  fireman,  was  performing  the  duties 
of  said  fireman  upon  said  engine,  then  and  there  in  the  defendant's 
service,  and  wholly  without  any  fault  or  neglect  of  said  plaintiff,  the 
said  water  glass,  by  reason  of  said  unsafeness,  defectiveness  and 
insecurity,  burst  and  broke  into  many  pieces,  and  one  of  the  frag- 
ments thereof  was  then  and  there  hurled  into  the  eyeball  of  the 
plaintiff's  left  eye,  by  reason  thereof  plaintiff  became  sick,  ill  and 
unable  to  do  any  work  for  five  weeks  and  incurred  an  expense  of 

$ in  medical  and  other  attendance  in  attempting  to  be  cured, 

and  completely  lost  the  sight  of  his  said  left  eye  and  is  permanently 
injured  thereby  and  therein  to  his  damages  in  the  sum  of  $10/000, 
for  which  he  asks  judgment."  The  defendant  railway  company,  in 
answer  to  said  petition,  among  other  defenses,  pleaded  the  general 
denial,  assumption  of  risk  and  contributory  negligence  on  the  pari 
of  the  plaintiff.  The  trial  in  the  Court  of  Common  Pleas  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  On  error,  this  judg- 
ment was  reversed  by  the  Circuit  Court,  on  the  sole  ground  that 
the  trial  court  erred  in  its  instructions  to  the  jury.  To  obtain  a 
Vol.  XX  — la 
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reversal  of  this  judgment  of  the  Circuit  Court,  the  present  proceed- 
ing in  error  is  prosecuted  in  this  court. 

F.  S.  Monnett  and  Pugh'&  Pugh,  for  plaintiff  in  error. 

C.  O.  Hunter,  for  defendant  in  error. 

Crew,  J.  (after  stating  the  facts).  —  On  the  trial  of  this  cause  in 
the  Court  of  Common  Pleas,  at  the  request  of  counsel  for  the  plain- 
tiff, William  H.  Klunk,  the  court  gave  to  the  jury  the  following  spe- 
cial instruction :  "  If  you  should  find  from  the  preponderance  of  the 
evidence  that  the  plaintiff  was  injured  as  stated  in  his  petition  and 
that  he  received  the  injury  by  reason  of  any  defect  in  the  water  gauge 
or  glass  attached  to  the  locomotive  while  he  was  acting  as  an  em 
ployee  of  the  defendant  company,  then  the  defendant  is  deemed  to 
have  knowledge  of  such  defect  and  the  fact  of  such  defect  is  prima 
facie  evidence  of  negligence  on  the  part  of  the  defendant  company. 
This  means  that,  in  the  absence  of  any  other  evidence  in  the  case 
bearing  on  the  knowledge  of  the  defendant  company,  it  would  re- 
quire you  to  presume  that  the  defendant  was  negligent.  If  such 
presumption  arose  in  the  case  to  overcome  the  effect  of  the  knowl- 
edge so  presumed  by  the  statute,  the  defendant  company  would 
have  to  show  that  in  fact  it  did  not  have  such  knowledge  and  could 
not  have  had  it  by  the  exercise  of  reasonable  care,  and  that  it  used 
due  diligence  to  ascertain  and  remedy  the  defect,  or  to  put  it 
another  way,  the  burden  of  overcoming  the  presumption  or  infer- 
ence  of  negligence  rested  upon  the  defendant  company  and  it  was 
required  to  satisfy  you  by  a  preponderance  of  the  evidence  that  it 
was  not  negligent." 

In  the  general  charge  the  court  further  instructed,  the  jury  as 
follows : 

"  If  you  find  from  the  evidence  that  said  water  glass  was  then 
and  there  defective,  and  that  plaintiff  received  said  injuries  in  con 
sequence  thereof,  then  such  is  prima  facie  evidence  of  negligence 
on  the  part  of  the  defendant.  This,  however,  does  not  preclude  the 
defendant  from  rebutting  such  prima  facie  evidence  of  negligence 
by  showing  that  it  had  not  in  fact  knowledge  of  the  defect,  and  that 
it  was  not  guilty  of  negligence. 

"  In  order  to  overcome  such  presumption  the  defendant  must 
show,  by  a  preponderance  of  the  evidence,  that  it  did  not  at  the  time 
of  the  bursting  and  breaking  of  said  water  glass  have  such  knowl- 
edge, and  that  it  could  not  have  obtained  such  knowledge  by  the  use 
of  ordinary  care,  skill  and  diligence." 

Each  of  the  above  instructions  was  held  and  adjudged  by  the 
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Circuit  Court  to  be  erroneous  in  that  each  imposed  upon  the  rail- 
way company  the  obligation  of  producing  a  preponderance  of  evi- 
dence in  order  to  meet  and  rebut  the  prima  facie  presumption  of 
negligence  raised  against  it  by  the  statute,  upon  proof  of  certain 
facts  by  the  plaintiff.  The  correctness  of  this  judgment  of  the 
Circuit  Court  is  the  sole  question  presented  by  the  record  in  this 
case  for  determination  by  this  court.  It  is  claimed  by  counsel  for 
plaintiff  in  error  in  support  of  the  instructions  given,  that  the  same 
were  fully  authorized  and  warranted  in  the  present  case  by  section 
'3365-21,  Rev.  St.  1906.  This  section  applies  to  railroad  corporations 
only,  and  is  as  follows :  "  It  shall  be  unlawful  for  any  such  corpo- 
ration to  knowingly  or  negligently  use  or  operate  any  car  or  loco- 
motive that  is  defective,  or  any  car  or  locomotive  upon  which  the 
machinery  or  attachments  thereto  belonging  are  in  any  manner 
defective.  If  the  employee  of  any  such  corporation  shall  receive  any 
injury  by  reason  of  any  defect  in  any  car  or  locomotive,  or  the 
machinery  or  attachments  thereto  belonging,  owned  and  operated, 
or  being  run  and  operated  by  such  corporation,  such  corporation 
shall  be  deemed  to  have  had  knowledge  of  such  defect  before  and  at 
the  time  such  injury  is  so  sustained,  and  when  the  fact  of  such  defect 
shall  be  made  to  appear  in  the  trial  of  any  action  in  the  courts  of 
this  State,  brought  by  such  employee,  or  his  legal  representatives, 
against  any  railroad  corporation  for  damages,  on  account  of  such 
injuries  so  received,  the  same  shall  be  prima  facie  evidence  of  negli- 
gence on  the  part  of  such  corporation."  Undoubtedly  the  effect  of 
this  statute  is  to  create  a  prima  facie  presumption  of  negligence 
against  the  railroad  corporation  whenever,  in  an  action  brought  by 
an  employee  against  such  corporation  for  damages  on  account  of 
an  injury  received,  it  shall  be  made  to  appear  that  the  injury  com- 
plained of,  resulted  from  and  was  occasioned  by  some  defect  in  a 
car  or  locomotive  or  the  machinery  or  attachments  thereto  belong- 
ing, owned,  run  or  operated  by  said  corporation  at  the  time  of  such 
injury.  But  while  the  effect  of  this  statute,  in  the  cases  to  which  its 
provisions  apply,  is  to  so  modify  the  rules  of  evidence  as  to  make  the 
proof  of  such  defect  prima  facie  evidence  of  negligence  on  the  part 
of  the  corporation,  yet  this  statute  neither  changes  nor  affects  the 
rule  as  to  the  quantum  or  degree  of  evidence  sufficient  or  necessary 
to  rebut  and  control  the  prima  facie  case  thus  raised.  The  general 
rule  would  seem  to  be  well  established  by  an  almost  unbroken  line 
of  authority,  that  to  rebut  and  destroy  a  mere  prima  facie  case,  the 
party  upon  whom  rests  the  burden  of  repelling  its  effect,  need  only 
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produce  such  amount  or  degree  of  proof  as  will  countervail  the  pre- 
sumption arising  therefrom.  In  other  words,  it  is  sufficient  if  the 
evidence  offered  for  that  purpose,  counterbalance  the  evidence  by 
which  the  prima  facie  case  is  made  out  or  established,  it  need  not 
overbalance  or  outweigh  it. 

Chief  Justice  Deemer  in  Gibbs  z/.  Bank,  123  Iowa,  742,  99  N.  W. 
Rep.  705,  states  the  rule  thus :  "  When  a  prima  facie  case  is  made 
out  by  presumption  or  otherwise,  in  order  to  destroy  its  effect  and 
shift  the  burden  of  producing  further  evidence  the  party  denying 
it  must  produce  evidence  tending  to  negative  the  claim  asserted  to 
a  point  where,  if  no  more  testimony  is  given,  his  adversary  cannot 
win  by  a  preponderance  of  the  evidence.  Smith  v.  Sac  County,  11 
Wall.  (U.  S.)  139;  Stewart  v.  Lansing,  104  U.  S.  505;  Foster  v. 
Hall,  12  Pick.  (Mass.)  89,  22  Am.  Dec.  400;  M.  P.  R.  R.  v.  Brazzil, 
72  Tex.  233,  10  S.  W.  Rep.  403.  It  is  clearly  a  misnomer  of  terms 
to  say  that  the  burden  of  proof  swings  like  a  pendulum  from  one 
side  to  the  other  during  the  progress  of  a  trial.  All  that  is  meant 
is  that  the  duty  of  introducing  evidence  to  meet  a  prima  facie  case 
shifts  back  and  forth.  Pease  v.  Cole,  53  Conn.  53,  22  Atl.  Rep.  681, 
55  Am.  Rep.  53.  The  burden  of  proof  at  all  times  rests  upon  him 
who  affirms.  1  Taylor  on  Evidence  (9th  ed.)  276;  Am.  Notes,  12; 
Willett  v.  Rich,  142  Mass.  360,  7  N.  E.  Rep.  776,  56  Am.  Rep.  684; 
Heinemann  v.  Heard,  62  N.  Y.  448."  In  Scott  v.  Wood,  81  Cal. 
398,  22  Pac.  Rep.  871,  Hayne,  C,  commenting  upon  an  instruction 
given  by  the  trial  court  in  that  case,  touching  the  quantum  of  evi- 
dence necessary  to  rebut  a  prima  facie  case,  says :  "  We  think  that 
the  court  erred  in  telling  the  jury  that  the  defendant  was  required 
to  have  a  preponderance  of  testimony  upon  the  question  mentioned. 
The  term  '  burden  of  proof  '  is  used  in  different  senses.  Sometimes 
it  is  used  to  signify  the  burden  of  making  or  meeting  a  prima  facie 
case,  and  sometimes  the  burden  of  producing  a  preponderance  of 
evidence.  These  burdens  are  often  on  the  same  party.  But  this 
is  not  necessarily  or  always  the  case.  And  it  is  by  no  means  safe 
to  infer  that  because  a  party  has  the  burden  of  meeting  a  prima 
facie  case,  therefore  he  must  have  a  preponderance  of  evidence.  It 
may  be  sufficient  for  him  to  produce  just  enough  evidence  to  coun- 
terbalance the  evidence  adduced  against  him." 

Perhaps  one  of  the  best  statements  to  be  found  of  the  rule  now 
under  consideration,  is  that  given  by  Chief  Justice  Shaw  in  Pow- 
ers v.  Russell,  13  Pick.  (Mass.)  76,  as  follows:  "It  may  be  useful 
to  say  a  word  upon  the  subject  of  the  burden  of  proof.     It  was 
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stated  here  that  the  plaintiff  had  made  out  a  prima  facie  case,  and, 
therefore,  the  burden  of  proof  was  shifted  and  placed  upon  the 
defendant.    In  a  certain  sense  this  is  true.    Where  the  party  having 
the  burden  of  proof  establishes  a  prima  facie  case,  and  no  proof  to 
the  contrary  is  offered  he  will  prevail.    Therefore,  the  other  party, 
if  he  would  avoid  the  effect  of  such  prima  facie  case,  must  produce 
evidence,  of  equal  or  greater  weight,  to  balance  and  control  it,  or 
he  will  fail.    Still  the  proof  upon  both  sides  applies  to  the  affirmative 
or  negative  of  one  and  the  same  issue,  or  proposition  of  fact ;  and  the 
party  whose  case  requires  the  proof  of  that  fact,  has  all  along  the 
burden  of  proof.     It  does  not  shift,  though  the  weight  in  either 
scale  may  at  times  preponderate/'    The  rule  as  announced  in  the 
authorities  above  cited  finds  additional  support  in  the   following 
cases:   Lamb  v.  Camden  &  Amboy  R.  R.  &  T.  Co.,  46  N.  Y.  271,  7 
Am.  Rep.  327;  Atkinson  v.  Goodrich  Transportation  Co.,  69  Wis. 
5,  31  N.  W.  Rep.  164;  Heinemann  v.  Heard  et  al.,  62  N.  Y.  488; 
Willett  v.  Rich,  142  Mass.  356,  7  N.  E.  Rep.  776,  56  Am.  Rep.  684 ; 
Cass  v.  Boston  &  Lowell  Railroad  Co.,  14  Allen  (Mass.)  448;  Pol- 
stein  v.  Blauner,  (Sup.)  86  N.  Y.  Supp.  794;  Central  Bridge  Corpo- 
ration v.  Butler,  2  Gray  (Mass.)  130.    In  the  present  case  the  cause 
of  action  pleaded  and  relied  upon  by  plaintiff,  is  grounded  solely 
upon  the  alleged  negligence  of  the  defendant  railway  company.    The 
general  denial  in  the  answer  of  the  railway  company  put  in  issue 
every  allegation  of  fact  in  the  petition,  necessary  to  establish  in  the 
plaintiff  a  right  to  recover,  and  the  allegation  of  negligence  being 
the  allegation  of  a  material  and  affirmative  fact,  the  burden,  at  all 
times,  was  upon  the  plaintiff  to  establish  such  fact  by  a  preponder- 
ance of  the  evidence.    "  During  the  progress  of  a  trial  it  often  hap- 
pens that  a  party  gives  evidence  tending  to  establish  his  allegation, 
sufficient  it  may  be  to  establish  it  prima  facie,  and  it  is  sometimes 
said  that  the  burden  of  proof  is  then  shifted.    All  that  is  meant  by 
this  is,  that  there  is  a  necessity  of  evidence  to  answer  the  prima  facie 
case  or  it  will  prevail,  but  the  burden  of  maintaining  the  affirmative 
of  the  issue  involved  in  the  action  is  upon  the  party  alleging  the  fact 
which  constitutes  the  issue,  and  this  burden  remains  throughout  the 
trial."    Heinemann  v.  Heard,  supra. 

Whether,  in  the  case  at  bar,  the  defendant  railway  company  was 
guilty  of  such  negligence  as  would  create  a  liability  against  it 
depended  upon  the  whole  of  the  evidence,  as  well  that,  which  by 
force  of  the  statute  constituted  a  prima  facie  case  against  the  de- 
fendant, as  all  the  other  evidence  produced  by  plaintiff  tending  to 
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corroborate,  and  by  the  railway  company  tending  to  rebut,  the 
charge  of  negligence  made  against  it.  And  if  upon  the  whole  case 
defendant's  negligence  was  not  established  by  a  preponderance  of 
the  evidence,  or  if  upon  all  the  evidence  adduced  upon  that  issue,  the 
case  was  left  in  equipoise,  the  defendant  was  entitled  to  a  verdicf, 
and  the  jury  should  have  been  so  charged.  Instead,  the  jury  was 
instructed  by  the  trial  judge,  that  to  overcome  the  presumption  or 
inference  of  negligence  raised  against  it  by  the  statute,  the  defend- 
ant company  "  was  required  to  satisfy  you  by  a  preponderance  of 
the  evidence  that  it  was  not  negligent."  This,  we  think,  for  the  rea 
sons  above  stated,  was  clearly  misleading  and  erroneous. 

The  case  of  Railway  Co.  v.  Erick,  51  Ohio  St.  146,  37  N.  E. 
Rep.  128,  is  not  in  conflict  with  the  authorities  above  cited,  nor  in- 
consistent with  the  views  herein  expressed.  In  that  case,  as  stated 
in  the  opinion,  all  the  requests  to  charge  were  based  on  the  law  a? 
it  stood  prior  to  the  enactment  of  section  3365-21,  Rev.  St.  1906, 
And  while  the  court  there  determined  that  the  effect  of  this  enact- 
ment was,  certain  facts  being  made  to  appear,  to  raise  a  prima  facie 
presumption  of  negligence  against  the  company,  and  to  impose  upon 
it  the  burden  of  answering  and  rebutting  by  proof,  the  presumption, 
or  prima  facie  case  so  created.  Yet,  the  question  of  the  degree  of 
evidence  necessary  to  be  produced  by  the  defendant  company,  in 
order  to  meet  and  overcome  the  presumption,  or  prima  facie  case 
so  raised,  was  neither  discussed  nor  determined. 

We  find  no  error  in  the  record  and  judgment  of  the  Circuit  Court, 
and  its  judgment  is  therefore  affirmed. 

Shauck,  C.  J.,  and  Price,  Summers,  Spear  and  Davis,  J  J., 
concur. 


CLEVELAND  CITY  R'Y  CO.  V.  CONNER. 

Supreme  Court,  Ohio,  May.  1906. 


CARRIER  AND  PASSENGER  —  STREET  CARS  — WRONG  TRANS- 
FER TICKET  — EJECTION.  — 1.  A  passenger  on  a  street  railway,  who 
has  paid  fare  and  is  entitled  to  ride  over  another  line  belonging  to  the 
same  company,  and  who,  having  asked  for  a  transfer  ticket  over  such 
other  line,  is  given,  by  mistake  of  the  conductor,  a  transfer  which  is  not 
good  over  such  other  line,  may,  nevertheless,  if  he  has  exercised  such 
care  about  the  receiving  and  making  use  of  the  transfer  ticket  as  persons 
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of  ordinary  prudence  are  accustomed  to  exercise  under  the  same  or 
similar  circumstances,  lawfully  insist  upon  being  carried  over  such  other 
line  without  further  payment  of  fare ;  and  if  such  passenger  without  fault 
on  his  part,  is  ejected  from  a  car  for  refusing  to  pay  fare  other  than 
,  by  such  transfer  ticket,,  he  may  recover  damages  for  the  tort,  and  cannot 
be  restricted  to  damages  for  breach  of  the  contract  to  carry  him. 
SAME  —  EVIDENCE.  —  2.  A  failure  by  the  plaintiff  to  make  a  statement  or 
explanation  before  he  was  put  off  the  car  would  not  of  itself  defeat  his 
right  to  recover;  but  such  fact  is  admissible  in  evidence  as  part  of  the 
res  gestce  as  bearing  upon  the  question  of  the  plaintiff's  good  faith  in 
accepting  and  using  the  erroneous  transfer,  and  as  affecting  the  amount 
of  damages. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cuyahoga  County. 

Action  by  one  Conner  against  the  Cleveland  City  Railway  Com- 
pany.   Judgment  for  plaintiff.    Defendant  brings  error.    Affirmed. 

Squire,  Sanders  &  Dempsey,  for  plaintiff  in  error. 

Smith,  Beardsley  &  Morgan,  for  defendant  in  error. 

Davis,  J.  —  The  defendant  in  error  was  a  passenger  on  a  Franklin 
Avenue  street  car,  which  belonged  to  the  plaintiff  in  error.  Just 
before  arriving  at  the  corner  of  Pearl  and  Detroit  streets  he  asked 
the  conductor  for  a  transfer  to  the  St.  Clair  Street  line,  also  owned 
by  plaintiff  in  error,  and  received  the  same  just  as  he  was  leaving 
the  Franklin  Avenue  car  at  the  corner  of  Pearl  and  Detroit  streets. 
It  was  7  .-30  o'clock  in  the  evening  in  the  month  of  December,  1900. 
By  mistake  the  conductor  gave  to  the  defendant  in  error  a  transfer 
to  the  Woodland  Avenue  line,  also  owned  by  plaintiff  in  error,  in- 
stead of  a  transfer  to  the  St.  Clair  Street  line.  The  defendant  in 
error  got  on  the  St.  Clair  Street  car  at  the  corner  of  Pearl  and 
Detroit  streets,  as  he  had  intended,  and  he  claims  that  he  did  not 
know  of  the  mistake  in  the  transfer  until  the  conductor  on  the  St. 
Clair  Street  car  refused  to  accept  the  transfer,  and  demanded  pay- 
ment of  the  fare,  which  the  defendant  in  error  refused  to  make.  He 
was  forcibly  ejected  from  the  car,  and  brought  this  action  to  recover 
damages  for  the  refusal  to  carry  him,  and  for  ejecting  him.  Upon 
the  trial  of  the  case  in  the  Court  of  Common  Pleas,  the  jury  was 
instructed  that  if  it  should  be  found  that  the  defendant  did  exer- 
cise the  care  in  giving  the  transfer  that  it  should  have  exercised 
under  all  the  circumstances,  and  that  the  plaintiff  did  exercise  the 
care  that  he  should  have  exercised  in  receiving  the  transfer,  and 
that  the  defendant  had  not  been  wrong  in  any  other  respect,  then 
the  verdict  should  be  for  five  cents  and  no  more;  because,  as  was 
said  to  the  jury,  the  only  damage  done  to  a  passenger  by  giving  him 
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an  improper  transfer  is  to  compel  him  to  pay  five  cents  for  his  subse- 
quent transit  and  therefore  that  is  the  measure  of  his  damage.  The 
jury  were  also  specifically  instructed  that  when  the  attention  of  this 
passenger  was  called  to  the  fact  that  the  transfer  did  not  entitle  him 
to  ride  on  the  St.  Clair  Street  line,  it  was  his  duty  to  pay  for  his 
transit;  and  that  if  he  refused  to  pay,  the  company  had  a  right  to 
remove  him  from  the  car,  using  no  more  force  than  was  necessary. 
The  verdict  was  for  the  defendant  company.  Judgment  was  entered 
upon  the  verdict,  which  judgment  was  reversed  by  the  Circuit  Court 
for  errors  in  charging  the  jury  and  in  refusing  to  charge  as  requested 
by  plaintiff.  This  proceeding  in  error  is  prosecuted  to  reverse  the 
judgment  of  the  Circuit  Court,  and  to  affirm  the  judgment  of  the 
Court  of  Common  Pleas. 

It  appears  to  have  been  the  opinion  of  the  Court  of  Common  Pleas 
that,  because  the  conductor  on  the  St.  Clair  Street  line  was  strictly 
within  the  lines  of  his  duty  as  between  him  and  his  employer,  there- 
fore the  plaintiff  has  no  cause  of  action  against  the  employer  for 
putting  him  off  the  car.  The  premise  is  palpably  correct;  and  the 
conclusion  is  just  as  clearly  incorrect.  This  is  not  a  controversy  be- 
tween the  master  and  the  servant;  nor  between  the  passenger  and 
the  conductor ;  nor  yet  between  the  carrier  and  the  passenger  solely 
in  regard  to  the  act  of  the  carrier's  servants  in  ejecting  the  passen- 
ger from  the  car;  but  it  is  an  action  against  the  carrier  for  the 
wrongful  and  negligent  act  of  giving  the  transfer,  as  the  proximate 
cause  of  the  resulting  injury,  which  was  the  refusal  to  carry  the 
plaintiff  as  he  had  the  right  to  be  carried,  and  putting  him  off  the 
car.  Since  the  complaint  is  against  the  company  itself,  it  can  avail 
the  defendant  nothing  to  show  that  one  of  its  servants  obeyed  a 
reasonable  rule  of  the  defendant  in  putting  the  plaintiff  off  of  the 
defendant's  car,  when  the  defendant  itself,  through  the  agency  of 
another  servant,  created  the  conditions  which  caused  him  to  be  put 
off.  "  Qui  facit  per  alium  facit  per  se"  It  is  as  though  a  single 
individual  had  first  agreed  to  carry  the  plaintiff  by  the  St.  Clair 
Street  line  and  by  mistake  had  given  a  ticket  over  the  Woodlawn 
Avenue  line,  and  then,  when  he  came  to  take  up  the  ticket,  taking 
advantage  of  his  own  mistake  or  wrong,  refused  to  honor  it,  and 
forcibly  ejected  the  plaintiff.  The  defendant,  plaintiff  in  error  here, 
is  the  actor  throughout  this  transaction ;  although  it  acted  through 
different  agencies  in  giving  and  refusing  to  accept  the  transfer,  and 
ejecting  the  plaintiff.  It  is,  therefore,  not  sound  reasoning  to  argue 
that  this  company  is  not  liable  in  tort  for  refusal  to  carry  the  plain- 
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tiff  and  ejecting  him  from  the  car,  upon  the  theory  that  the  conduc- 
tor, who  removed  the  passenger  from  the  car  under  a  rule  of  the 
company,  is  personally  without  blame  in  the  matter.  The  Commoii 
Pleas  Court  therefore  erred  when  it  instructed  the  jury  that  when 
the  plaintiff  was  informed  that  the  transfer  did  not  entitle  him  to 
ride  on  that  car,  it  was  his  duty  to  pay  fare,  and  if  he  did  not  do  so 
the  company  had  the  right  to  remove  him ;  and  that  if  the  company 
was  guilty  of  no  other  wrong  than  giving  the  wrong  transfer  the 
plaintiff  could  recover  five  cents,  the  fare  for  one  trip,  and  no  more. 
It  would  be  unprofitable  to  review  and  discuss  irreconcilable  decis- 
ions in  other  jurisdictions.  In  every  essential  feature  this  case  is 
controlled  by  the  reasoning  in  P.,  C,  C.  &  St.  L.  R'y  Co.  v.  Rey- 
nolds, 55  Ohio  St.  370,  45  N.  E.  Rep.  712,  60  Am.  St.  Rep.  706, 
which  we  see  no  reason  to  overrule  or  qualify.  It  is  conceded,  how- 
ever, that  in  order  to  recover,  the  plaintiff  must  be  without  fault 
in  receiving  and  making  use  of  the  erroneous  transfer;  and  the, 
Court  of  Common  Pleas  very  properly  instructed  the  jury  in  effect 
that  the  plaintiff  in  receiving,  examining  and  using  the  transfer, 
must  exercise  such  care  as  ordinarily  prudent  persons  are  accus- 
tomed to  exercise  concerning  that  matte!*  under  the  same  or  similar 
circumstances.  In  Railway  Co.  v.  Reynolds,  supra,  it  appeared  in 
an  agreed  statement  of  facts  that  the  plaintiff  was  without  fault  in 
getting  on  the  wrong  train ;  but  in  this  case,  in  the  absence  of  the 
evidence,  we  cannot  even  conjecture  what  the  jury  might  have 
found  upon  the  issue,  if  the  court  had  not  practically  directed  a 
verdict  for  the  defendant  upon  the  theory  which  we  have  considered. 
There  is  a  degree  of  insistence  in  the  argument  for  the  plaintiff 
in  error,  that  the  record  discloses  a  failure  on  the  part  of  the  plain- 
tiff below,  to  make  a  statement  or  explanation  of  the  facts  to  the 
conductor  of  the  St.  Clair  street  car;  and  that  the  plaintiff  was 
thereby  precluded  from  the  right  to  recover.  The  bill  of  excep- 
tions does  not  bring  before  us  the  evidence  whyrh  was  adduced  on 
the  trial ;  and  for  that  reason  we  cannot  determine  whether  the  de- 
fendant in  error,  plaintiff  below,  did  or  did  not  make,  such  a  state- 
ment. Whether  or  not  the  making  of  such  a  statement  is  a  neces- 
sary ingredient  of  the  plaintiff's  right  to  recover  for  the  tort,  or 
whether  or  not  the  failure  to  make  such  a  statement  would  consti- 
tute a  complete  defense  to  the  action,  are  questions  which  are  not 
without  difficulty ;  but  with  the  best  consideration  which  we  have 
been  able  to  give  the  subject,  we  have  not  discovered  any  substan- 
tial reason,  nor  has  any  been  stated  to  us,  for  adopting  the  affirma- 
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tive  proposition  involved  in  either  question.  We  can  conceive,  how- 
ever, that  the  failure  by  the  passenger  to  explain  how  he  came  into 
possession  of  the  transfer,  and  that  he  was  without  fault  in  getting 
on  the  car  without  a  proper  transfer,  might  under  some  circum- 
stances, very  much  mitigate  the  damages;  and  we  can  conceive  a 
condition  of  facts  under  which  the  making  of  such  an  explanation 
by  the  passenger  would  even  tend  to  enhance  the  damages.  That 
is  as  far  as  we  feel  inclined  to  go ;  and  therefore  the  failure  to  make 
such  a  statement  or  explanation,  if  there  was  any  such  failure,  would 
not  of  itself  justify  a  reversal  of  this  judgment. 

The  judgment  is  affirmed. 

Shauck,  C.  J.,  and  Price,  Crew,  Summers  and  Spear,  JJ., 
concur. 

CINCINNATI  TRACTION  CO.  V.  HOLZENKAMP. 

Supreme  Court,  Ohio,  June,  ipo6. 


CARRIER  AND  PASSENGER  —  TROLLEY  POLE  FALLING  FROM 
CAR  — PRESUMPTION  OF  NEGLIGENCE.  —  Proof  of  the  falling 
of  a  trolley  pole  from  an  electric  car  when  it  stopped  at  a  usual  stopping 
place,  upon  a  person  standing  there  for  the  purpose  of  getting  upon  the 
car,  raises  the  presumption  of  negligence  on  the  part  of  the  traction 
company,  and  unless  rebutted,  the  party  injured  is  entitled  to  recover. 
(Syllabus  by  the  Court.) 

Error  to  Superior  Court  of  Cincinnati. 

Action  by  Anna  Holzenkamp  against  the  Cincinnati  Traction 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Plaintiff,  Anna  Holzenkamp,  recovered  a  judgment  against  the 
defendant,  the  Cincinnati  Traction  Company,  for  personal  injuries 
received  by  her  by  the  falling  of  the  trolley  poles  or  one  of  the 
trolley  poles  of  one  of  defendant's  cars  as  she  was  about  to  step  upon 
it  on  a  stieet  in  the  city  of  Cincinnati.  She  avers  that  she  was 
standing  in  the  street  at  a  point  where  the  car  would  be  supposed  to 
stop;  that  the  car  stopped,  and  thereupon,  just  as  she  was  about  to 
step  upon  the.  car,  the  trolleys  fell  and  struck  and  injured  her,  by 
reason  of  the  negligence  of  the  defendant,  in  that  the  trolleys  were 
defective  and  were  improperly  handled.  The  defendant  offered  no 
evidence,  excepting  as  to  the  extent  of  the  plaintiff's  injuries.    The 
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undisputed  facts  are  that  the  plaintiff  and  three  other  ladies  were 
standing  in  the  street  where  there  was  a  "  Y  "  in  the  track  of  the 
defendant  and  to  which  place  the  car  would  come  from  the  "  Y  " 
onto  the  main  track,  and  where  it  usually  stopped  for  passengers. 
The  plaintiff  and  her  sister  intended  to  take  the  car.  The  sister 
signaled  the  car  to  stop,  and  it  did  so,  but  whether  in  response  to 
her  signal  or  because  it  was  its  usual  stopping  place  does  not  appear. 
The  car  was  a  kind  that  is  operated  by  means  of  double  trolleys,  and 
the  conductor  in  charge  of  the  car  was  trying  to  place  the  trolleys 
on  the  wires  at  the  time  the  car  stopped,  when  the  pole  of  one  or 
both  of  the  trolleys  snapped  and  one  or  both  fell,  striking  the  plain- 
tiff before  she  had  placed  herself  in  contact  with  the  car. 

Before  argument  the  court,  at  the  request  of  plaintiff,  gave  the 
following  instruction  to  the  jury :  "  If  the  jury  find  from  the  testi- 
mony that  the  plaintiff  had  gone  to  the  corner  of  Franklin  avenue 
and  Harrison  avenue,  and  that  thereupon  the  car  of  the  defendant 
came  to  said  point  and  stopped  for  the  purpose  of  taking  the  plain- 
tiff on  board  as  a  passenger,  and  that  it  was  at  a  point  near  the  cor- 
ner where  the  cars  of  the  defendant  were  in  the  habit  of  stopping 
to  take  on  passengers,  and  that  plaintiff  was  standing  in  the  street 
adjacent  to  and  by  the  car  track  along  which  the  car  came  going  to 
the  city,  and  that  the  plaintiff  intended  to  get  on  the  car  and  was 
about  to  do  so,  and  the  car  stopped  at  the  point  where  she  was 
standing  to  enable  her  to  do  so;  and  if  the  jury  find  that,  just  as 
the  plaintiff  was  about  to  step  on  the  car,  she  was  struck  by  the 
broken  or  falling  trolley,  then  I  charge  you  that,  for  the  purposes 
of  this  case,  the  plaintiff  was  a  passenger  on  the  car,  and  if  the 
plaintiff  was  then  and  there  struck  and  injured  by  the  trolley  break- 
ing and  falling  upon  her  from  the  said  car,  then  the  presumption 
arises  in  the  absence  of  other  proof  that  the  traction  company  was 
guilty  of  negligence."  And  in  its  general  charge  the  court  said: 
"  The  law  is,  as  applied  to  the  facts  of  a  case  like  this,  that  if  a 
piece  of  iron  or  heavy  metal  which  forms  part  of  an  overhead  ap- 
paratus of  a  railroad  of  this  character  breaks  and  falls  down  and 
injures  somebody,  even  one  passing  by,  but  more  particularly  one 
who  is  there  in  proper  position  to  and  is  about  to  become  a  passen- 
ger upon  this  railway,  that  there  the  law  raises  a  presumption,  .out 
of  the  mere  fact  that  the  thing  occurred,  that  it  occurred  through 
the  negligence  of  the  defendant.  And  if  no  evidence  is  introduced 
to  you  to  show  you  by  testimony  that  this  apparatus  had  been  prop- 
erly inspected,  that  it  was  properly  built,  and  that  it  was,  in  all  re- 
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spects,  such  as  is  usual  and  proper,  and  was  in  proper  condition, 
and  therefore  that  the  accident  was  simply  an  accident  which  no 
foresight  could  have  prevented,  then  you  are  justified  in  presuming, 
from  the  occurrence  of  the  accident  itself,  that  it  was  through  either 
some  defects  of  the  apparatus  which  could  have  been  remedied  and 
ought  to  have  been  remedied,  and  would  have  been  discovered  by 
proper  inspection,  or  that  it  resulted  through  some  careless  and  im- 
proper handling,  whereby  it  was  made  to  fall  down  and  produce 
this  injury/' 

Outcalt  &  Foraker,  for  plaintiff  in  error. 

Charles  W.  Baker>  for  defendant  in  error. 

Summers,  J.  (after  stating  the  facts).  —  The  record  does  not 
show  an  exception  to  the  giving  of  the  special  charge,  so  that  the 
question  so  ably  argued  is  not  presented  by  the  record.  The  special 
charge  seems  to  have  been  fashioned  after  the  ruling  in  Brian  v. 
Bennett,  8  C.  &  P.  724,  where  an  omnibus  stopped  to  take  on  a 
person  who  had  hailed  it,  but  started  just  as  he  was  putting  his  foot 
on  the  step  so  that  he  was  thrown  down  and  injured.  The  court 
said :  "  I  think  that  the  stopping  of  the  omnibus  implies  consent 
to  take  the  plaintiff  as  a  passenger,  and  that  it  is  evidence  to  go  to 
the  jury."  It  is  to  be  observed  that  the  facts  here  are  materially 
different  and  that  the  instruction  goes  farther,  and  that  its  correct- 
ness may  be  questioned.  The  relation  of  carrier  and  passenger 
arises  from  contract.  The  passenger  must  expressly  or  impliedly 
have  agreed  to  compensate  the  carrier  to  transport  him,  and 
the  carrier  must  expressly  or  impliedly  have  agreed  to  carry 
him,  and  performance  of  the  contract  must  have  been  commenced 
and  the  passenger  be  under  the  care  of  the  carrier.  But,  as  has 
been  said,  the  question  is  not  presented  in  the  record,  and  even  if 
an  exception  to  the  charge  had  been  noted,  it  would  not  have  been 
necessary  to  determine  the  question,  for  the  court  held  that  the 
maxim  res  ipsa  loquitur  applied,  and,  in  effect,  instructed  the  jury 
that  there  was  a  legal  presumption  that  the  defendant  was  negligent 
from  the  fact  that  the  trolley  fell  and  injured  the  plaintiff,  although 
she  was  not  a  passenger,  but  only  about  to  become  one. 

It  has  been  held  in  some  cases  that  the  maxiqi  applies  only  where 
the  relation  of  carrier  and  passenger  exists,  but,  while  the  presump- 
tion may  arise  when  that  relation  exists  from  circumstances  that  in 
the  absence  of  such  relation  would  not  give  rise  to  it,  attention  to 
the  reason  of  the  maxim  and  to  decided  cases  as  well  will  show  that 
it  does  not  depend  upon  the  existence  of  that  relation.     In  Cooley 
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on  Torts,  799,  the  learned  author  says :  "  The  rule  applied  to  car- 
riers and  passengers  is  not  a  special  rule  to  govern  only  their  con- 
duct, but  is  a  general  rule  which  may  be  applied  wherever  the  cir- 
cumstances impose  upon  one  party  alone  the  obligation  of  special 
care."  In  Judson  v.  Giant  Powder  Co.,  107  Cal.  549,  555,  40  Pac. 
Rep.  1020,  29  L.  R.  A.  718,  48  Am.  St.  Rep.  146,  which  was  a  case 
of  destruction  of  property  by  an  explosion  of  dynamite,  Garoutte, 
J.,  says :  "  As  was  well  said  by  the  court  in  Rose  v.  Stephens,  etq., 
Co.  (C.  C.)  11  Fed.  Rep.  438:  'Undoubtedly  the  presumption  has 
been  more  frequently  applied  in  cases  of  carriers  of  passengers  than 
in  any  other  class,  but  there  is  no  foundation  of  authority  or  reason 
for  any  such  limitation  of  the  rule  of  evidence.  The  presumption 
originates  from  the  nature  of  the  act,  not  from  the  nature  of  the 
relation  between  the  parties.'  The  carrier's  contract  with  his  passen- 
ger is  simply  to  exercise  a  certain  degree  of  care  in  his  transporta- 
tion. It  is  the  duty  which  the  law  enjoins  upon  him,  and  the  law 
also  enjoins  the  duty  upon  this  appellant  and  all  others,  in  the  con- 
duct of  their  business,  to  exercise  a  certain  degree  of  care  toward 
this  respondent  and  all  mankind.  The  duty  which  the  law  enjoins 
in  the  two  cases  only  differs  in  the  degree  of  care  to  be  exercised. 
The  principle  of  law  involved  is  wholly  the  same;  and,  as  has  been 
said,  the  reason  of  the  rule  is  not  found  in  the  nature  of  the  rela- 
tions existing  between  the  party  insuring  and  the  party  insured. 
The  presumption  arises  from  the  inherent  nature  and  character  of 
the  act  causing  the  injury.  Presumption  arises  from  the  doctrine  of 
probabilities.  The  future  is  measured  and  weighed  by  the  past,  and 
presumptions  are  created  from  the  experience  of  the  past.  What 
has  happened  in  the  past,  under  the  same  conditions,  will  probably 
happen  in  the  future,  and  ordinary  and  probable  results  will  be  pre- 
sumed to  take  place  until  the  contrary  is  shown."  The  maxim  is 
thus  stated  by  Shearman  &  Redfield  on  Negligence  (5th  ed.),  §  59: 
"  Proof  of  an  injury,  occurring  as  the  proximate  result  of  an  act  of 
the  defendant,  which  would  not  usually,  if  done  with  due  care,  have 
injured  any  one,  is  enough  to  make  out  a  presumption  of  negligence. 
When  a  thing  which  causes  the  injury  is  shown  to  be  under  the 
management  of  the  defendant,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen,  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident  arose 
from  want  of  care." 
The  following  cases  selected  at  random  from  a  much  longer  list, 
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will  serve  to  illustrate  the  application  of  the  maxim  in  cases  where 
the  relation  between  the  parties  was  not  based  upon  contract :  Mul- 
len v.  St.  John  et  al.,  57  N.  Y.  567,  15  Am.  Rep.  530,  is  one  of  the 
earliest  and  a  leading  case  in  this  country.  In  that  case  the  wall 
of  a  building  fell  out  and  a  person  standing  on  the  sidewalk  was 
injured  by  the  bricks  and  mortar.  It  was  held  that  the  maxim  ap- 
plied. In  Scott  v.  London  Do<Jc  Co.,  3  Hurl.  &  Colt.  596,  an  in- 
jury had  been  caused  by  the  falling  of  bags  of  sugar  on  the  plain- 
tiff as  he  was  passing  by  a  warehouse.  The  court  said :  "  There 
must  be  reasonable  evidence  of  negligence.  But  where  the  thing 
is  shown  to  be  under  the  management  of  defendant  or  his  servants, 
and  the  accident  is  such  as,  in  the  ordinary  course  of  things,  does 
not  happen  if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care."  In  Rich- 
mond Ry,  etc.,  Co.  v.  Hudgins,  100  Va.  409,  41  S.  E.  Rep.  736, 
the  plaintiff's  horse  took  fright  from  the  sudden  stopping  of  an 
electric  car  and  an  unusual  volume  of  smoke  coming  from  under  it. 
In  Campbell  v.  Consolidated  Traction  Co.,  201  Pa.  St.  167,  50  Atl. 
Rep.  829,  the  plaintiff  was  seated  in  his  wagon  which  was  standing 
on  a  track  of  the  defendant's  road  in  one  of  the  streets  of  the  city  of 
Pittsburg.  In  front  of  him  were  two  cars,  the  second  car  in  front 
of  him  moved  across  the  track  on  an  ascending  grade.  The  trolley 
pole  slipped  from  the  wire  and  the  car  stopped  and  then  slipped 
backward  about  sixty  feet  and  struck  the  car  back  of  it,  andi  the 
force  of  the  collision  drove  the  rear  car  against  the  plaintiff's  horse 
and  wagon,  or  the  motorman  of  that  car  moved  it  backward  to  avoid 
a  collision.  In  Uggla  v.  West  End  Street  Railway  Co.,  160  Mass. 
351,  35  N.  E.  Rep.  1 1 26,  39  Am.  St.  Rep.  481,  the  plaintiff,  while 
driving  on  Park  Square  in  Boston,  was  struck  by  a  broken  iron 
attached  to  a  wire  guy.  The  iron  was  part  of  an  ear  used  to  clasp 
a  trolley  wire  and  applied  to  it  a  strain  from  the  guy,  in  order  to 
keep  the  trolley  wire  in  place  around  a  curve  and  over  the  defend- 
ant's track.  The  ear  broke  with  the  strain,  and  one  part  of  it  fell, 
striking  the  plaintiff  on  his  head.  In  Manning  v.  West  End  Street 
Railway  Co.,  166  Mass.  230,  44  N.  E.  Rep.  135,  a  switch  stick  flew 
from  the  hands  of  the  conductor  as  he  was  using  it  on  the  top  of 
an  electric  car  and  injured  a  person  on  the  sidewalk  in  the  street. 
The  conductor  was  using  the  stick  to  free  a  trolley  which  had 
caught  in  the  frog  at  the  junction  of  some  overhead  wires.  Similar 
accidents  had  occurred  there  half  a  dozen  times  before.     Held,  in 
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an  action  for  personal  injuries,  that  there  was  evidence  of  defend- 
ant's negligence,  either  in  defective  construction  of  the  trolley  wires 
and  poles,  or  in  the  conductor's  use  of  the  switch  stick.  In  Thomas 
v.  Western  Union  Telegraph  Co.,  100  Mass.  156,  the  hind  wheels 
of  plaintiff's  wagon  became  entangled  with  one  of  the  defendant's 
wires  which  was  swinging  across  a  public  highway.  Held,  that  the 
fact,  unexplained  and  unaccounted  for,  that  the  wire  was  in  such 
a  condition,  was,  in  itself,  evidence  for  the  jury  on  the  issue  of 
negligence  of  the  defendant.  In  Hogan  v.  Manhattan  Railroad  Co., 
149  N.  Y.  23,  43  N.  E.  Rep.  403,  a  piece  of  iron  fell  from  an  ele- 
vated railroad  structure  in  a  city  street  upon  a  person  lawfully  in 
the  street.  In  Clarke  v.  Nassau  Electric  Railroad  Co.,  9  App.  Div. 
(N.  Y.)  51,  41  N.  Y.  Supp.  78,  the  plaintiff's  horse  stepped  upon 
one  of  the  rails  of  the  defendant's  tracks,  sprang  into  the  air,  and 
fell  down  upon  the  track,  where  it  died  in  a  few  minutes.  The 
plaintiff  also  received  a  shock  when  he  seized  the  hames  of  the  har- 
ness. In  Jones  v.  Union  Railway  Co.,  18  App.  Div.  (N.  Y.)  267, 
46  N.  Y.  Supp.  321,  one  of  the  span  wires  that  supported  the  trolley 
wires  of  defendant's  railroad  broke  and  swung  to  the  sidewalk  where 
it  struck  and  injured  the  plaintiff.  In  O'Flaherty  v.  Nassau  Elec- 
tric Railroad  Co.,  34  App.  Div.  (N.  Y.)  74,  54  N.  Y.  Supp. 
96,  a  trolley  wire  used  in  connection  with  the  defendant's  railroad 
broke  and  fell  to  the  ground,  and  the  current  shocked  the  plaintiff. 
This  case  is  approved  without  report  in  165  N.  Y.  624,  59  N.  E. 
Rep.  1 128. 

The  plaintiff  was  not  only  lawfully  in  the  street,  but  she  stood 
where  she  had  an  implied  invitation  from  the  defendant  to  stand, 
and  it  was  the  duty  of  the  defendant  to  use  reasonable  care  to  avoid 
injuring  her ;  and  the  court  was  warranted  in  taking  judicial  notice 
of  the  fact,  as  it  did,  that  such  a  thing  as  the  breaking  of  the  trolley 
pole  and  the  falling  of  the  trolley  with  a  portion  of  the  pole  does 
not  happen  in  the  ordinary  course  of  events,  unless  there  was  some 
negligence  either  in  its  construction  or  in  the  management  of  it; 
and,  this  being  so,  the  court  very  properly  charged  the  jury  that 
the  plaintiff,  in  the  absence  of  any  evidence  tending  to  rebut  the 
presumption  of  negligence,  was  entitled  to  reco\er  for  her  injuries. 

The  judgment  is  affirmed. 

Price,  Crew  and  Spear,  JJ.,  concur. 
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BLUST  V.  PACIFIC  STATES  TELEPHONE  CO. 

Supreme  Court,  Oregon,  March,  ipo6. 


MASTER  AND  SERVANT  —  DEFECTIVE  APPLIANCE.  — A  master  is 
not  bound  to  provide  the  latest  and  most  improved  materials  and  appli- 
ances, but  only  those  which  are  safe  and  sufficient  when  properly  used. 

RISK  OF  EMPLOYMENT  — TELEPHONE  LINEMAN  KNOCKED 
FROM  POLE  BY  FALL  OF  CABLE.  —  An  experienced  lineman, 
familiar  with  the  manner  of  putting  up  telephone  cables,  and  having 
assisted  with  the  same  appliances  and  under  the  same  system  for  a  con- 
siderable time  without  objection,  assumed  the  risk  of  injury  from  the 
fall  of  a  cable  that  struck  him  and  knocked  him  from  the  pole  upon  which 
he  was  at  work. 

RULES  AND  REGULATIONS.  —  It  was  not  negligence  for  a  telephone 
company  to  fail  to  prescribe  rules  for  work  for  its  servants  who  were 
engaged  in  putting  up  a  telephone  cable,  as  the  duties  were  simple  and 
the  appliances  easily  understood. 

Appeal  from  Circuit  Court,  Multnomah  County. 

Action  by  John  A.  Blust  against  the  Pacific  States  Telephone 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

Frank  F.  Freeman,  for  appellant. 

Charles  H.  Carey,  for  respondent. 

Bean,  C.  J.  —  This  is  an  action  to  recover  damages  for  a  per- 
sonal injury  received  by  the  plaintiff  while  in  the  employ  of  the  de- 
fendant. On  October  13,  1903,  he  was  engaged  with  other  em- 
ployees in  putting  up  a  telephone  cable  in  the  city  of  Portland,  and 
while  at  work  was  knocked  or  thrown  from  the  pole  upon  which  he 
was  working  to  the  ground  by  the  cable  falling  and  striking  him. 
The  cable  was  about  1,000  feet  long,  and  consisted  of  100  pairs  of 
copper  wires  incased  in  a  sheathing  of  lead,  and  weighed  from  two 
to  three  pounds  to  the  linear  foot.  It  was  brought  to  the  place  of 
work  wound  on  a  reel,  and  the  manner  of  putting  it  up  was  as  fol- 
lows :  A  wire  rope,  called  a  "  messenger/'  was  first  strung  taut 
twenty-five  feet  from  the  ground  on  poles  150  feet  apart,  to  support 
the  cable  after  it  was  in  place.  A  snatchblock  was  attached  to  one 
of  the  poles  near  the  messenger,  some  distance  in  advance  of  where 
it  was  proposed  to  commence  hanging  the  cable.  A  rope  passed 
from  a  windlass  on  the  ground  through  the  snatchblock  along  the 
poles,  and  was  attached  to  the  end  of  the  cable,  by  means  of  which 


20  American  Negligence  Reports.  193 

it  was  unwound  from  the  reel  and  drawn  along  under  the  messenger 
by  the  persons  operating  the  winch  or  windlass.  From  the  reel  to 
the  pole  nearest  it  was  a  lead  wire,  to  support  the  cable  until  it 
reached  the  messenger.  As  the  cable  was  unwound  from  the  reel, 
one  of  the  crew  attached  to  it,  by  means  of  pieces  of  rope  or  mar- 
line, wire  hooks  at  intervals  of  ten  or  fifteen  feet,  which  hooks  were 
placed  over  the  lead  wire  to  support  the  cable  temporarily  as  it  wa*S 
being  drawn  up  to  and  along  the  messenger;  but  after  it  was  in 
place  it  was  firmly  hung  from  the  messenger  by  clips  about  two  feet 
apart.  The  wire  and  marline  from  which  the  temporary  hooks  and 
supports  were  made  were  furnished  by  the  defendant,  and  cut  into 
suitable  lengths  and  made  into  proper  shape  by  the  employees  en- 
gaged in  the  work.  Two  men  were  stationed  on  the  pole  nearest 
the  reel  to  lift  the  hooks  from  the  lead  wire  to  the  messenger,  and 
an  employee  was  stationed  on  each  of  the  poles  between  the  reel 
and  the  snatchblock  to  lift  the  hooks  over  the  steps  on  the  poles 
as  the  cable  was  being  unwound.  In  putting  up  this  particular  cable 
the  plaintiff  worked  for  a  time  at  the  first  pole  to  assist  in  passing 
the  hooks  from  the  lead  wire  to  the  messenger,  and  therefore  knew 
the  interval  between  the  hooks  and  the  manner  in  which  they  were 
attached  to  the  cable.  He  was  subsequently  transferred  to  the  pole 
nearest  the  snatchblock.  When  the  end  of  the  cable  reached  the 
snatchblock,  he  came  down  from  the  pole  by  the  direction  of  the 
foreman,  as  he  supposed,  to  go  up  the  other  pole  and  detach  the 
snatchblock,  so  it  could  be  moved  farther  along.  About  the  time  he 
Teached  the  ground,  however,  he  saw  Sloper,  another  employee  and 
a  member  of  the  crew,  go  up  the  pole  and  remove  the  snatchblock, 
and  he  thereupon  climbed  up  his  own  pole  under  the  cable  and  was 
in  the  act  of  fastening  his  safety  belt  around  the  pole,  when  the 
supports  of  the  cable  gave  way,  causing  it  to  fall  on  him,  throwing 
him  to  the  ground,  and  injuring  him  severely.  When  Sloper  re- 
moved the  rope  from  the  snatchblock  he  did  not  fasten  it  to  the 
step  or  the  pole  to  keep  the  cable  from  slipping  back. 

The  plaintiff  was  an  experienced  lineman  and  had  been  engaged 
in  that  business  for  three  or  four  years.  He  had  worked  for  the 
defendant  a  considerable  portion  of  the  time,  and  had  assisted  in 
putting  up  cables  in  the  same  manner,  with  the  same  appliances,  and 
under  the  same  system  as  at  the  time  of  the  accident.  He  com- 
menced work  for  the  defendant  the  last  time  about  a  week  before 
the  accident,  and  knew  the  method  and  appliances  used  by  it  in 
stringing  its  cables,  and  was  familiar  with  the  manner  in  which  the 
Vol.  XX  — 13 
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work  was  done,  and  with  such  knowledge  entered  its  employment. 
There  was  evidence  tending  to  show  that  other,  and  perhaps  safer, 
methods  and  appliances  were  sometimes  used  by  telephone  com- 
panies in  stringing  their  cables,  such  as  a  sheave  having  an  iron 
frame  to  which  the  cable  was  attached,  or  hooks  made  of  hard  wire 
or  tempered  steel  fastened  to  the  cable  by  a  clamp  or  wooden  sheave 
to  run  on  the  messenger  and  attached  to  an  iron  frame  having  a 
hook  at  the  bottom  in  which  the  cable  was  placed  and  tied  with  mar- 
line; but  there  was  no  evidence  that  the  hooks  and  marline  as  fur- 
nished by  defendant  were  not  such  as  the  usage  of  the  business 
sanctioned  as  reasonably  safe  when  properly  used.  Expert  testi- 
mony was  offered  and  admitted  to  the  effect  that  the  hooks  and 
marline,  as  placed  on  the  cable  at  the  time  of  the  accident,  were  not 
sufficient  to  support  it,  but  should  have  been  more  securely  fastened 
and  placed  nearer  together.  At  the  close  of  the  plaintiff's  testimony, 
the  court  held  that  the  evidence  was  insufficient  to  entitle  him  to 
recover,  and  granted  an  involuntary  nonsuit. 

The  negligence  charged  is:  I.  That  defendant  failed  and  neg- 
lected to  provide  suitable  pulleys  or  supports  for  the  cable  while  it 
was  being  put  up,  but  carelessly  and  negligently  furnished  the  work- 
men with  unsafe,  improper,  and  unsuitable  appliances  and  material. 
2.  That  defendant  failed  and  neglected  to  make  and  promulgate  safe 
and  proper  rules  and  regulations  touching  the  use  of  the  supports 
or  to  instruct  the  workmen  in  reference  thereto ;  and,  3 :  That  de- 
fendant carelessly  and  negligently  employed  incompetent  and  un- 
skilful fellow-servants.  It  is  unquestionably  the  duty  of  a  master 
to  use  due  care  to  provide  suitable  and  safe  materials,  appliances 
and  machinery  reasonably  well  adapted  to  the  work  in  hand,  with- 
out endangering  the  lives  and  limbs  of  those  employed  to  use  the 
same,  but  he  is  not  bound  to  provide  the  latest  or  most  improved, 
but  only  such  as  are  reasonably  safe,  and  of  a  kind  generally  used 
for  the  purpose.  If  the  appliances  furnished  or  the  method  adopted 
by  the  master  is  reasonably  safe  and  suitable  for  the  purpose  in- 
tended, he  is  not  liable  for  a  failure  to  furnish  or  adopt  others  be- 
lieved by  some  to  be  less  perilous.  Kincaid  v.  Oregon  Short  Line 
Co.,  22  Ore.  35,  29  Pac.  Rep.  3;  Nutt  v.  So.  Pac.  Co.,  25  Ore.  291, 
35  Pac.  Rep.  653 ;  Duntley  v.  Inman,  42  Ore.  334,  70  Pac.  Rep.  529 
59  L.  R.  A.  785;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  14  Am. 
Neg.  Cas.  422;  1  Labatt,  Master  &  Servant,  35-39.  And,  where  ? 
master  discharges  his  duty  by  furnishing  suitable  appliances  and 
material  for  the  workmen,  he  is  not  responsible  for  the  negligenf 
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use  thereof  by  them.  Conner  v.  Draper  Co.,  182  Mass.  184,  65  N.  E. 
Rep.  39;  Hackett  v.  Masterson,  (Sup.)  84  N.  Y.  Supp.  751.  Now, 
in  this  case,  the  hooks  and  marline,  furnished  by  defendant  for  the 
support  of  the  cable  while  it  was  being  put  up,  were  suitable  and  safe 
and  entirely  sufficient  for  the  purpose,  if  they  had  been  properly 
used.  The  cable  fell,  not  because  of  an  inherent  defect  in  the  appli- 
ances, but  because  the  workmen  neglected  to  put  the  supports  suffi- 
ciently near  together  as  the  cable  was  being  unwound  from  the  reel, 
and  for  this  negligence  the  defendant  is  not  responsible. 

But  it  is  argued  that  it  was  the  duty  of  the  defendant  to  promul- 
gate and  enforce  rules  and  regulations  governing  the  matter  of  at- 
taching the  hooks  or  supports  to  the  cable,  and  providing  the  dis- 
tances they  should  be  apart.  When  the  business  in  which  the  master 
is  engaged  is  complicated  or  dangerous,  or  where  the  employees 
work  in  different  departments  or  at  different  sorts  of  work,  and 
the  safety  of  one  depends  upon  the  performance  of  the  duties  of 
another  at  stated  times  or  in  a  particular  manner,  it  is  the  duty  of 
the  master  to  provide  and  enforce  suitable  rules  and  regulations  gov- 
erning their  conduct  and  that  of  the  business.  1  Labatt,  Master  & 
Servant,  210;  2  Current  Law,  818;  Voss  v.  Delaware,  L.  &  W.  R. 
Co.,  62  N.  J.  Law,  59,  41  Atl.  Rep.  224.  But,  when  the  duties  to 
be  performed  by  the  servant  are  simple  and  the  appliances  easily 
understood,  rules  are  not  required.  Olsen  v.  Northern  Pacific  Lum- 
ber Co.,  100  Fed.  Rep.  384,  40  C.  C.  A.  427 ;  Wagner  v.  Portland, 
40  Ore.  389,  60  Pac.  Rep.  985,  67  Pac.  Rep.  300 ;  Johnson  v.  Stone 
Co.,  40  Ore.  436,  67  Pac.  Rep.  1013,  68  Pac.  Rep.  425;  Boyer  v. 
Eastern  R'y  Co.  of  Minn.,  87  Minn,  367,  92  N.  W.  Rep.  326 ;  Wag- 
ner v.  N.  Y.,  etc.,  R.  Co.,  76  App.  Div.  552,  78  N.  Y.  Supp.  696. 
Now,  there  was  nothing  in  the  nature  of  the  work  in  which  plain- 
tiff and  his  fellow-servants  were  engaged  at  the  time  of  the  acci- 
dent, which  required  a  rule  providing  how  frequently  the  supports 
should  be  attached  to  the  cable,  or  the  manner  in  which  the  work 
should  be  performed.  That  was  a  mere  detail  left  entirely  to  the 
judgment  and  discretion  of  the  workmen.  They  were  at  liberty  to 
attach  the  supports  to  the  cable  in  such  manner,  and  as  close  to- 
gether as  they  thought  proper,  and  if  they  were  careless  or  negli- 
gent in  that  regard  the  defendant  is  not  responsible,  and  it  was  not 
a  matter  for  it  to  regulate  by  rules.  For  these  reasons  we  do  not 
think  the  plaintiff  can  recover. 

But  there  is  another  and  equally  as  fatal  defect  in  his  case.  The 
evidence  shows  that  he  was  an   experienced  lineman.     He  had 
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worked  at  that  business  for  several  years,  and  was  accustomed  to 
putting  up  cables  of  the  kind  which  he  was  at  work  on  when  in- 
jured. He  was  familiar,  not  only  with  that  character  of  work  in 
general,  but  with  defendant's  manner  of  doing  it  in  particular.  He 
had  previously  worked  for  the  defendant,  and  with  knowledge  of 
the  appliances  used  by  it  in  stringing  cables,  and  with  the  manner 
in  which  the  work  was  conducted,  he  voluntarily  re-entered  its  em- 
ployment. If,  therefore,  it  be  conceded  that  there  is  some  evidence 
tending  to  show  that  the  defendant  failed  to  exercise  ordinary  care 
to  furnish  reasonably  safe  appliances  for  the  support  of  the  cable 
or  to  promulgate  suitable  rules  for  the  conduct  of  the  work,  the 
case  is  ruled  by  the  established  principle  that  a  servant  entering  or 
continuing  in  the  employment  of  a  master,  with  knowledge  of  the 
defective  appliances  used  by  him  or  the  imperfect  method  of  his 
work,  without  objection  or  complaint,  assumes  the  added  risk  caused 
thereby,  and  cannot  recover  for  an  injury  resulting  from  the  use  of 
such  defective  or  insufficient  method.  Stone  v.  Oregon  City  Mfg. 
Co.,  4  Ore.  52 ;  Scott  v.  O.  R.  &  N.  Co.,  14  Ore.  211,13  Pac.  Rep.  98 ; 
Brown  v.  Oregon  Lumber  Co.,  24  Ore.  315,  33  Pac.  Rep.  557 ;  Tucker 
v.  N.  P.  Terminal  Co.,  41,  Ore.  82, 68  Pac.  Rep.  426 ;  Greene  v.  West- 
ern Union  Tel.  Co.,  (C.  C.)  72  Fed.  Rep.  250.  "The  general  rule 
of  law  is,"  says  Mr.  Chief  Justice  Lord,  in  Brown  v.  Oregon  Lum- 
ber Co.,  supra,  "  that  a  servant  assumes  all  the  risks  ordinarily  inci- 
dent to  his  employment,  and  also  all  additional  or  unusual  risks 
which  he  may  knowingly  and  voluntarily  undertake.  It  is  one  of 
the  implied  conditions  of  every  contract  for  employment  that  the 
servant  is  competent  to  discharge  the  duties  for  which  he  is  em- 
ployed. Wood,  Master  and  Servant,  166.  In  accepting  service,  he 
not  only  assumes  the  risks  reasonably  to  be  anticipated  as  incident 
to  it;  but  he  also  assumes  that  he  has  the  capacity  to  understand 
the  nature  and  extent  of  such  service,  and  has  the  requisite  ability 
to  perform  it." 

A  servant  who  voluntarily  enters  the  employment  of  another,  with 
knowledge  of  the  defective  appliances  or  methods  used  by  that  other, 
cannot  be  heard  to  say  that  he  did  not  appreciate  or  realize  the  dan- 
ger, where  the  defect  was  obvious  and  the  danger  would  have  been 
known  and  appreciated  by  an  ordinarily  prudent  person  of  his  in- 
telligence and  experience.  St.  Louis  Cordage  Co.  v.  Miller,  126 
Fed.  Rep.  495,  61  C.  C.  A.  477,  63  L.  R.  A.  551.  There  was  noth- 
ing intricate  or  complicated  about  the  work  in  which  plaintiff  was 
engaged.    The  appliances  furnished  and  used  to  support  the  cable, 
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and  the  manner  of  doing  the  work  were  open  and  visible,  and  the 
danger  incident  thereto  obvious  to  a  person  of  plaintiff's  intelligence 
and  experience.  It  was  plain  and  certain  to  an  observing  person 
that,  if  the  cable  was  not  properly  supported  by  hooks  attached 
sufficiently  near  together,  it  would  fall  and  might  injure  the  work- 
men, and  without  a  disregard  of  the  established  rules  of  law  there 
seems  no  escape  from  the  conclusion  that  plaintiff,  by  voluntarily 
entering  and  continuing  in  the  employment  of  the  defendant,  with 
knowledge  of  the  appliances  used  and  the  system  adopted  by  it  with- 
out complaint,  assumed  the  risk  of  the  injury  he  sustained.  As  we 
understand  the  record,  no  particular  claim  is  made  that  the  injury 
to  the  plaintiff  was  due  to  the  act  of  an  incompetent  fellow-servant. 
It  is  true  that  Sloper,  who  removed  the  rope  from  the  snatchblock, 
was  a  "  groundman."  He  had  not  yet  "  graduated  "  into  a  lineman, 
but  the  evidence  does  not  show  that  his  failure  to  fasten  the  rope  to 
the  step  or  the  pole  was  the  proximate  cause  of  the  injury.  More- 
over, the  plaintiff  was  a  witness  to  Sloper's  act,  and  thereafter 
voluntarily  ascended  the  pole  at  which  he  had  been  working,  and  so 
assumed  the  danger,  if  any,  from  Sloper's  failure  to  fasten  the  rope. 
From  these  views  it  follows  that  the  judgment  must  be  affirmed. 


MILLER  v.  BEAVER  HILL  COAL  CO. 

Supreme  Court,  Oregon,  May,  1906.       t 


MASTER  AND  SERVANT— SURGICAL  ATTENDANCE  OF  INJURED 
EMPLOYEE.  —  Where  it  appeared  that  the  plaintiff  and  other  em- 
ployees of  defendant  company  paid  each  month  a  certain  amount  for  the 
maintenance  of  a  hospital  for  the  use  of  such  employees,  but  there  was 
no  contract  that  such  employees  should  be  furnished  with  medical  or 
surgical  attendance  at  such  hospital,  the  defendant's  only  duty  was  to  use 
ordinary  care  in  the  expenditure  of  the  money  collected  and  in  the 
employment  of  physicians  and  surgeons  in  charge  of  the  hospital,  and  it 
was  not  liable  for  the  fees  of  a  surgeon  employed  by  the  plaintiff  to 
perform  an  operation  because  the  surgeon  in  charge  of  the  hospital 
was  negligently  absent  at  the  time  (1). 

1.  In  connection  with  the  case  at  others  to  injured  employees  on  con- 

bar,  it  may  be  of  interest  to  compare  tracts  made  by  general  officers  of  such 

a  Note  in  Vol.  15,  Am.  Nec  Cas.  738-  corporations,  wherein  the  question  of 

745,   contributed   by  the   editor,   Mr.  scope    of  authority  is   involved"   in 

Walter  J.  Eagle,  entitled:    "Liability  which  Note  numerous  authorities  are 

of  railroad  and  other  corporations  for  reviewed. 
services  rendered  by  physicians  and 
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Appeal  from  Circuit  Court,  Coos  County. 

Action  by  Victor  Miller  against  the  Beaver  Hill  Coal  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

This  is  an  action  to  recover  for  the  breach  of  an  alleged  contract 
by  which  the  defendant  agreed  to  provide  the  plaintiff  with  neces- 
sary medical  and  surgical  attention,  at  a  hospital  maintained  by  it, 
in  case  of  his  injury  while  in  its  employ.  The  facts,  as  disclosed  by 
the  testimony,  are  these:  The  defendant  company  is  engaged  in 
coal  mining  at  Beaver  Hill,  in  Coos  county.  It  has  a  hospital  at  its 
mine  in  charge  of  a  physician,  at  which  its  employees,  and  those  of 
subcontractors  paid  through  its  office,  are  entitled  to  be  cared  for 
free  in  case  of  sickness  or  injury  while  in  its  service.  For  the  sup- 
port and  maintenance  of  the  hospital  $1.50  a  month  is  deducted 
from  the  wages  of  each  employee  by  their  consent,  or  at  least  with- 
out objection  from  them.  In  August,  1904,  the  plaintiff,  while  at 
work  for  a  subcontractor,  was  seriously  injured  by  an  iron  splinter 
penetrating  the  abdominal  wall.  He  was  taken  to  the  company's 
hospital  and  the  wound  examined  by  Doctor  Chambers,  who  was 
temporarily  in  charge  during  the  absence  of  the  regular  physician. 
The  doctor  found  the  wound  to  be  of  such  a  character  as  to  require 
a  surgical  operation  which  could  not  be  performed  by  him  alone  or 
with  the  facilities  at  his  command.  He  telephoned  to  Coquille,  the 
nearest  town,  for  assistance,  but  was  unable  to  obtain  a  surgeon 
from  that  place  and  thereupon  at  plaintiff's  request  telephoned  to 
Marchfield  to  Doctor  Mingus,  who  came  out  to  the  mine  and 
performed  the  necessary  operation.  Mingus  charged  the  plain- 
tiff $250  for  his  services,  and,  defendant  refusing  to  reimburse  him 
therefor,  he  brought  this  action  to  recover  the  amount.  At  the  close 
of  the  plaintiff's  testimony  the  defendant  moved  for  a  nonsuit,  which 
motion  was  overruled  and  a  verdict  rendered  in  favor  of  plaintiff. 
From  the  judgment  entered  on  the  verdict,  the  defendant  appeals. 

J.  L.  Coke,  for  appellant. 

J.  M.  Upton,  for  respondent. 

Bean,  C.  J.  (after  stating  the  facts).  —  This  action  is  founded  on 
contract,  and  before  the  plaintiff  can  recover  he  must  show  that 
defendant  agreed  to  furnish  him  with  necessary  medical  and  surgical 
attendance  in  case  of  injury,  and  that  it  neglected  to  comply  with 
its  contract.  The  only  evidence  on  this  question  was  the  testimony 
of  the  plaintiff  and  the  witnesses,  Bjorquist,  Anderson  and  Carlson. 
The  plaintiff  testified  that  for  some  time  prior  to  his  injury  he  had 
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^  been  assisting  in  getting  out  mine  timbers  for  the  defendant  and 
that  it  retained  one  dollar  and  fifty  cents  each  month  from  his 
wages  "  for  the  hospital."  Bjorquist  said  the  defendant  had  a 
hospital  at  the  mine  where  sick  and  injured  employees  were  cared 
for  free,  and  that  one  dollar  and  fifty  cents  a  month  was  regularly 
deducted  from  the  wages  of  each  employee  by  the  company  for  its 
support,  but  that  he  did  not  know  who  employed  the  physician  in 
charge.  Anderson  and  Carlson  testified  to  substantially  the  same 
state  of  facts.  Doctor  Swennson,  an  admittedly  competent  physi- 
cian and  surgeon,  was  in  charge  of  the  hospital,  and  testified  that  he 
was  employed  by  the  defendant;  that  he  was  in  Portland  at  the 
time  of  the  accident  to  the  plaintiff  and  left  the  hospital  in  charge 
of  Doctor  Chambers,  who  was  a  proper  person  for  that  purpose. 

This  is  all  the  testimony  that  was  given  on  the  trial  on  the  ques- 
tion now  under  consideration,  and  we  are  of  the  opinion  it  falls 
short  of  proving  a  contract  by  the  defendant  to  provide  the  plaintiff 
with  necessary  medical  and  surgical  attendance  in  case  of  injury. 
It  merely  shows  that  a  certain  sum  each  month  was  contributed  by 
the  plaintiff  and  his  fellow-employees,  or  exacted  by  the  company, 
for  the  support  and  maintenance  of  a  hospital  for  the  use  of  the 
employees.  There  is  no  evidence  that  any  statement  or  promise  was 
made  by  the  defendant  to  the  plaintiff,  or  any  of  its  employees,  as  to 
the  object  and  purpose  of  the  contribution  or  the  benefit  they  would 
receive  therefrom,  other  than  it  was  for  hospital  purposes.  The 
transaction,  therefore,  under  the  testimony,  constituted  in  law 
nothing  more  than  a  subscription  by  the  plaintiff  and  the  other 
employees  for  the  charitable  purpose  of  maintaining  a  hospital, 
where  they  could  obtain  such  medical  attendance  and  hospital  ac- 
commodations as  the  fund  thus  subscribed  would  afford.  And  the 
only  liability  assumed  by  the  defendant  in  collecting  the  fund  was 
to  expend  it  for  the  purpose  for  which  it  was  subscribed,  and  no 
other.  The  mere  fact  that  it  received  or  exacted  the  contribution 
did  not  impose  upon  it  the  absolute  duty  to  furnish  each  contributor 
all  the  medical  or  surgical  attendance  he  might  need  or  require, 
whether  the  fund  provided  was  sufficient  or  not.  A  sick  or  injured 
employee  was  entitled  to  the  use  and  benefit  of  the  hospital  and 
medical  services  there  provided,  to  the  extent  of  the  money  con- 
tributed for  that  purpose,  but  he  was  not  obliged  to  go  to  the  hos- 
pital or  to  accept  the  accommodations.  He  could,  if  he  chose,  go 
elsewhere,  and  employ  physicians  and  attendants  other  than  those 
provided  by  the  company,  and,  if  he  did  so,  the  company  would  not 
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be  liable  to  reimburse  him  therefor.  The  only  duty  of  the  company 
was  to  use  ordinary  care  in  the  expenditure  of  the  money  and  in  the 
employment  of  physicians  and  surgeons  in  charge  of  the  hospital, 
and  it  is  not  responsible  for  the  negligence  of  the  surgeon  so  em- 
ployed in  going  away  and  leaving  the  hospital  in  charge  of  another. 
Union  Pacific  R'y  Co.  v.  Artist,  60  Fed.  Rep.  365,  9  C.  C.  A.  14,  23 
L.  R.  A.  581 ;  South  Florida  R'y  Co.  v.  Price,  32  Fla.  46,  13  Am. 
Neg.  Cas.  839,  13  So.  Rep.  638;  Eighmy  v.  Union  Pacific  R'y  Co., 
93  Iowa,  538,  61  N.  W.  Rep.  1056,  27  L.  R.  A.  296;  Atchison, 
Topeka  &  Santa  Fe  R.  Co.  v.  Zeiler,  54  Kan.  340,  15  Am.  Neg.  Cas. 
l37>  38  Pac.  Rep.  282;  Richardson  v.  Carbon  Hill  Coal  Co.,  10 
Wash.  648,  39  Pac.  Rep.  95.  This  action  is  not  based  upon  a  mis- 
application or  misappropriation  of  the  hospital  fund  by  the  defend- 
ant, or  the  employment  of  an  unskilful  surgeon  by  it,  but  upon 
an  alleged  contract  to  furnish  plaintiff  with  necessary  medical  and 
surgical  attendance  —  an  averment  entirely  unsupported  by  the  tes- 
timony. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  proper,  not  inconsistent  with 
this  opinion. 


CASEY  v.  UNITED  STATES  EXPRESS  CO. 

Supreme  Court,  Pennsylvania,  February,  1906. 


HIGHWAYS  — EXPRESS  WAGON  BACKED  OVER  SIDEWALK  AT 
RAILROAD  STATION,  STRIKING  PEDESTRIAN.  —  Where  it  ap- 
'  peared  that  while  the  plaintiff  was  walking  on  a  footway  or  sidewalk  used 
by  the  general  public  for  a  long  period  of  time  he  was  struck  by  one  of 
defendant's  wagons  being  backed  without  any  warning  across  the  side- 
walk towards  the  baggage  room  at  the  railroad  station  and  was  injured, 
the  questions  of  negligence  were  for  the  jury  and  a  nonsuit  was  error. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  William  J.  Casey,  a  minor,  by  his  next  friend,  Harris 
N.  Street,  against  the  United  States  Express  Company.  From 
an  order  refusing  to  take  off  a  nonsuit,  plaintiff  appeals.    Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin  and  Stewart,  J  J. 

William  F.  Brennan  and  Horace  M.  Rumsey.  for  appellant. 

Lester  B.  Johnson  and  John  F.  Keator,  for  appellee. 
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Potter,  J.  —  In  entering  judgment  of  involuntary  nonsuit  in  this 
case  the  trial  judge  rested  it,  in  the  first  place,  upon  his  conclusion 
that  there  was  no  sufficient  evidence  that  the  place  where  the  acci- 
dent happened  was  a  public  street.  But  the  record  shows  that  there 
was  considerable  testimony  that  the  place  had  been  used  for  many 
years  as  a  public  highway,  and  that  a  portion  of  it,  upon  which  the 
plaintiff  was  walking  at  the  time,  was  well  defined  as  a  footway 
or  sidewalk,  and  that,  in  part  at  least,  it  was  divided  from  the  drive- 
way by  a  curb  and  a  depression  in  the  surface  of  the  ground.  It 
was  not  necessary  for  the  plaintiff  to  prove  that  the  street  had  been 
formally  dedicated  to  public  use,  or  that  it  had  been  accepted  as 
such  by  the  municipal  authorities.  There  was  evidence,  which,  if 
believed  by  the  jury,  would  have  justified  a  finding  that  for  a  long 
period  of  time  the  general  public  had  been  in  the  habit  of  passing 
to  and  fro  on  this  street,  and  along  the  pathway  at  the  side,  without 
question  or  hindrance  from  any  one.  We  cannot,  therefore,  agree 
that  there  is  no  sufficient  evidence  that  the  accident  occurred  upon  a 
public  street.  Nor  do  we  think  that,  as  a  matter  of  law,  it  can  be  said 
that  the  plaintiff  was  clearly  guilty  of  contributory  negligence  in  at- 
tempting to  pass  along  the  footpath,  between  the  rear  end  of  the 
wagon  and  the  wall  of  the  building.  His  testimony  is  that,  as  he  ap- 
proached the  point,  the  wagon  was  standing  still,  with  a  space  of 
nearly  five  feet  in  width  left  for  him  to  pass  through.  He  says  the 
driver  and  his  helper  were  both  in  the  wagon,  and  that  they  were 
talking  to  each  other,  and  no  warning  was  given  to  the  plaintiff  of 
any  intention  to  back  the  wagon  up  against  the  building.  But  just 
as  the  plaintiff  was  passing  the  rear  end  of  the  wagon,  and  was 
between  it  and  the  wall,  the  driver,  without  looking  around  to  see  if 
any  one  was  in  danger,  and  without  taking  any  precaution,  sud- 
denly backed  the  horses,  and  forced  the  rear  end  of  the  wagon 
across  the  line  of  the  footpath  and  up  close  to  the  door  of  the  bag- 
gage room,  catching  and  injuring  the  plaintiff.  The  simplest  pre- 
caution upon  the  part  of  the  driver,  by  the  mere  turning  of  his  head 
to  look  before  backing  up,  would  have  avoided  the  accident,  and  the 
evidence  as  to  his  action  in  this  respect  fairly  raises  a  question  of 
negligence  which  was  for  the  jury  to  determine.  So  also  was  the 
conduct  of  the  plaintiff  in  passing  behind  the  wagon.  If  it  was 
standing  still  as  he  approached,  and  there  was  no  sign  of  any  inten- 
tion upon  the  part  of  the  driver  to  back  up,  it  would  be  difficult  to 
justify  any  inference  of  contributory  negligence  upon  his  part. 
Under  the  evidence  as  a  whole  we  think  that  in  this  case  the  ques- 
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tions  of  negligence  and  contributory  negligence  should  have  been 
under  proper  instructions  from  the  court,  submitted  to  the  jury. 
The  judgment  is  reversed,  with  a  procedendo. 


DANISCH  V.  WILLIAM  AMER  &  CO. 

Supreme  Court,  Pennsylvania,  February,  1906. 


MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT  — EXPOSED 
KNIVES  OF  MACHINE  INJURING  EMPLOYEE.  —  Where  it  ap- 
peared that  the  plaintiff  was  eighteen  years  of  age  and  had  worked  in 
similar  factories  for  two  years  prior  to  the  accident  and  was  familiar 
with  the  work,  and  he  knew  that  the  hood  covering  the  knives  of  the 
machine  at  which  he  was  working  was  broken  and  he  made  no  objection, 
the  danger,  if  any,  was  open  and  obvious  and  the  plaintiff  took  the  risk. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Henry  Danisch,  by  his  next  friend,  Henry  Rajsik, 
against  William  Amer  &  Co.  From  an  order  refusing  to  take  off 
nonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin  and  Stewart,  JJ. 

George  Demming,  for  appellant. 

George  L.  Crawford,  for  appellees. 

Elkin,  J.  —  The  negligence  alleged  against  the  defendant  is  that 
the  plaintiff  was  put  to  work  in  an  unsafe  and  dangerous  place  with- 
out giving  him  proper  instructions,  and  in  maintaining  deficient, 
unsafe  and  improper  machinery  lacking  ample  safety  devices.  The 
evidence  fails  to  disclose  any  negligence  making  the  defendant  liable 
in  damages  because  of  his  being  put  to  work  in  a  dangerous  and 
unsafe  place  without  giving  him  proper  instructions.  This  branch 
of  the  case  needs  no  further  consideration.  The  evidence  did  show 
that  the  hood  which  covered  the  fleshing  roller  was  broken  so  as  to 
expose  the  knives  to  the  plain  view  of  the  appellant.  This  is  the 
only  negligence,  if  such  it  was,  shown  by  the  testimony.  Is  it 
sufficient  to  sustain  this  action  ? 

The  plaintiff,  a  young  man  about  eighteen  years  of  age,  had  been 
employed  in  and  about  morocco  factories  for  a  period  of  two  years 
prior  to  the  date  of  accident.  He  had  been  working  on  slating  and 
fleshing  machines  similar  to  the  one  on  which  he  was  injured  two 
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months  prior  thereto.  He  was  reasonably  familiar  with  the  duties 
pertaining  to  his  employment.  The  danger  of  the  machines  on 
which  he  had  previously  worked,  as  well  as  the  dangers  of  the  one 
on  which  he  was  working  at  the  time  of  his  injury,  were  known  tc 
him.  It  is  true  the  machines  on  which  he  had  previously  worked 
had  a  hood  over  the  fleshing  knives,  while  on  the  machine  on  which 
he  was  working  the  day  of  the  accident  the  hood  was  broken.  Under 
the  circumstances,  this  is  not  sufficient  evidence  of  negligence  to 
make  the  defendant  liable  in  damages.  Before  going  to  work  the 
plaintiff  observed  the  broken  hood  and  informed  the  foreman  he 
could  see  the  knives.  He  did  not  object  to  working  on  the  machine 
on  this  account,  nor  did  he  complain,  or  raise  any  question  about 
its  being  dangerous  or  unsafe.  The  danger,  if  any,  was  open  and 
obvious,  and  could  be  seen  by  the  plaintiff  as  well  as  by  the  foreman 
or  his  employer.  The  danger  was  as  apparent  to  the  plaintiff  as 
any  one  else,  and  he  took  the  risk.  Betz  v.  Winter,  195  Pa.  St.  346, 
45  Atl.  Rep.  1068 ;  Baldwin  v.  Urner,  206  Pa.  St.  459,  56  Atl.  Rep. 
38.  It  was  not  a  latent  and  unseen  danger  about  which  he  would 
not  know  without  instructions.  The  danger  was  seen  by  the  plain- 
tiff, and  could  have  been  avoided  by  the  exercise  of  reasonable  care. 
This  case  comes  within  the  rule  of  Kaufhold  v.  Arnold,  163  Pa.  St. 
269,  29  Atl.  Rep.  883,  in  that  an  employer  is  not  responsible  for 
those  dangers  to  which  the  employee  voluntarily  subjects  himself. 
We  have  frequently  held  that  an  employee  who  voluntarily  under- 
takes a  dangerous  employment  with  which  he  is  familiar  assumes 
the  risks  naturally  incident  thereto.  Green  &  Coates  Street  Pass. 
Railway  Co.  z/.  Bresmer,  97  Pa.  St.  103 ;  Diehl  v.  Lehigh  Iron 
Co.,  140  Pa.  St.  487,  21  Atl.  Rep.  430.  When  an  employee  under- 
takes the  performance  of  dangerous  duties  he  assumes  such  risks 
as  are  incident  to  their  discharge  from  causes  open  and  obvious 
with  which  he  is  familiar,  or  has  the  opportunity  to  become  ac- 
quainted.   Sykes  v.  Packer,  99  Pa.  St.  465. 

In  the  case  at  bar  the  evidence  does  not  clearly  show  the  accident 
occurred.  The  plaintiff  stood  at  the  back  of  the  machine  which 
consisted  of  three  rollers,  two  of  which  caught  the  skins,  and  rolled 
them  toward  him,  whereupon  it  was  his  duty  to  catch  them  as  they 
came  from  the  rollers,  and  lay  them  on  a  pile  near  by.  Above  and 
slightly  in  front  of  the  two  rollers  behind  which  plaintiff  stood, 
was  a  third  roller,  which  contained  the  fleshing  knives.  The  skins 
passed  the  roller  with  the  fleshing  knives  and  were  then  caught  by 
the  other  two  rollers  and  rolled  toward  the  plaintiff.    As  he  stood 
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behind  the  two  rollers  the  evidence  shows  he  caught  the  skin  with 
his  left  hand,  while  his  right  hand  for  some  reason,  and  in  some 
manner  not  satisfactorily  explained,  passed  over  the  top  of  the  grip 
roller,  and  was  caught  by  the  roller  containing  the  fleshing  knives. 
The  evidence  does  not  show  how  nor  why  his  right  hand  got  in  that 
dangerous  place.  If  he  had  used  his  right  hand  with  his  left  in 
pulling  the  skins  from  the  two  rollers  at  which  he  was  working, 
the  accident  could  not  have  occurred.  In  such  event,  the  rollers, 
instead  of  pulling  his  hand  in  would  have  pushed  it  out,  because 
those  rollers  were  revolving  toward  him.  He  had  no  duty  to  per- 
form which  required  him  to  place  his  hand  near  the  upper  roller 
containing  the  fleshing  knives.  It  is  apparent  that  the  plaintiff  had' 
only  to  exercise  reasonable  and  .ordinary  care  in  keeping  away 
from  the  fleshing  knives  to  avoid  the  danger.  The  testimony  does 
not  clearly  show  for  what  purpose  the  hood  was  placed  over 
this  part  of  the  machine.  At  the  argument  it  was  suggested  that  it 
was  a  protection  to  the  person  who  worked  back  of  the  machine  so 
that  the  flesh  and  water  thrown  from  the  skins  would  not  fly  in  the 
face  of  the  operator.  It  was  also  suggested  that  there  is  a  space 
of  a  few  inches  between  an  unbroken  hood  and  the  knives  in  all  such 
machines.  Hence  it  was  argued  that  the  accident  would  have  oc- 
curred even  if  the  hood  had  been  unbroken,  because  the  fingers  and 
hand  resting  on  the  top  of  the  grip  roller  would  have  passed  under 
the  unbroken  hood  and  be  caught  by  the  fleshing  knives  just  the 
same.  If  this  be  true,  it  would  follow  that  the  negligence  com- 
plained of  was  not  the  direct  or  proximate  cause  of  the  accident. 
Be  this  as  it  may,  it  is  not  necessary  to  accept  this  view  of  the 
situation  in  order  to  determine  the  rights  of  the  parties  to  this  issue. 
The  danger  from  the  fleshing  knives  was  obvious,  apparent  and 
known  to  the  plaintiff,  who  was  familiar  with  the  duties  of  his  em- 
ployment, and  he  therefore  assumed  the  risk  and  cannot  recover  for 
the  injuries  sustained.  The  evidence  having  failed  to  disclose  any 
negligence  on  the  part  of  the  defendant  making  it  liable  in  dam- 
ages, it  is  unnecessary  to  consider  the  assignments  of  error  relating 
to  expert  testimony.  The  learned  court  below  properly  directed 
a  nonsuit  to  be  entered. 
Judgment  affirmed. 
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GREEN  v.  BALTIMORE  &  OHIO  R.  CO. 

Supreme  Court,  Pennsylvania,  March,  ipo6. 


CARRIER  AND  PASSENGER  — PASSENGER  INJURED  BY  FALL- 
ING  OVER  CUSPIDOR  IN  STATION  AFTER  LEAVING  TRAIN. 
—  Where  a  passenger  carrying  her  child  and  in  company  of  her  husband, 
left  a  train,  and  in  passing  through  a  large  waiting  room  in  the  night- 
time when  there  were  few  persons  about,  fell  over  a  cuspidor  on  the  floor 
and  was  injured,  she  had  ceased  to  be  a  passenger  and  the  company  was 
not  liable  upon  failure  of  the  plaintiff  to  show  who  had  placed  the  cus- 
pidor there  or  how  long  it  had  been  there,  or  of  any  knowledge  of  any 
employee  of  defendant  as  to  its  position. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  John  S.  Green  and  Buelah  May  Green  against  the  Balti- 
more &  Ohio  Railroad  Company.  Verdict  for  plaintiffs.  From  a 
judgment  for  defendant  notwithstanding  the  verdict,  plaintiffs 
appeal.  Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin  and  Stewart,  JJ. 

J.  C.  Stillwell  and  Charles  Steen,  for  appellants 

G.  H.  Stein  and  W.  B.  Linn,  for  appellee. 

Fell,  J.  —  Buelah  M.  Green,  one  of  the  plaintiffs,  was  injured  by 
falling  in  the  defendant's  station.  She  and  her  husband  had  been 
passengers  on  the  defendant's  train  and  arrived  in  Philadelphia  at 
midnight.  They  walked  from  the  train  shed  to  the  waiting  room  of 
the  station  and  then  proceeded  along  the  central  passageway  in  the 
direction  indicated  by  a  sign  board  towards  steps  which  led  to  the 
street.  The  station  was  large  and  well  lighted.  The  passageway- 
was  thirty-five  feet  in  length  and  eight  or  ten  feet  in  width,  and  on 
either  side  of  it  there  was  a  row  of  seats  facing  inward.  It  doe? 
not  appear  that  there  were  any  passengers  ahead  of  the  plaintiffs, 
and  they  had  a  clear  view  of  the  passageway  and  of  the  steps. 
After  walking  ten  or  twelve  feet  in  the  station  Mrs.  Green,  who  was 
carrying  a  child  in  her  arms,  fell  over  a  large  cuspidor  which  she 
had  not  seen.  She  testified  that  she  was  walking  three  feet  awa)r 
from  the  row  of  seats,  and  struck  something  and  fell  over  it.  Her 
husband  testified  that  after  he  had  helped  her  up  he  saw  the  cus- 
pidor. A  station  master  was  standing  some  distance  from  them, 
and  two  porters  were  in  the  room ;  one  engaged  in  cleaning  the  steps 
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with  a  brush  and  the  other  looking  out  the  door.  At  the  trial  the 
defendant  offered  no  evidence  and  asked  for  binding  instructions  in 
its  favor,  which  were  refused. 

The  questions  of  the  defendant's  negligence,  and  of  the  plaintiff's 
contributory  negligence  were  submitted  to  the  jury,  whose  finding 
was  against  the  defendant.  The  court  reserved  the  question  whether 
there  was  any  evidence  in  the  case  that  entitled  the  plaintiffs  to 
recover,  and  entered  judgment  for  the  defendant  non  obstante  vere- 
dicto, for  the  reason  that  the  undisputed  facts  established  did  not 
warrant  the  inference  that  the  defendant's  employees  either  placed 
the  cuspidor  in  the  passageway  or 'knew,  or  by  proper  inspection 
might  have  known,  that  it  was  there.  The  reason  is  thus  more  fully 
stated  in  the  opinion  filed  by  the  learned  trial  judge:  "  Neither  of 
the  plaintiffs,  nor  any  of  their  witnesses,  saw  the  cuspidor  in  the 
aisle  until  after  the  accident;  so  how  can  we  justifiably  draw  the 
inference  that  the  company's  employees  must  have,  should  have,  or 
could  have  seen  it  in  time  to  have  prevented  the  accident?  For  the 
jury  to  say  that  the  defendant  should  have  known  that  the  cuspidor 
was  in  the  place  where  it  was  found  after  the  accident,  without 
any  other  facts  to  justify  this  other  than  the  fact  that  it  was  so 
found,  would  be  to  allow  a  mere  arbitrary  finding  without  facts  on 
which  to  base  it,  unless  we  are  prepared  to  rule  as  a  matter  of  law 
that  it  is  the  duty  of  the  railroad  company  to  so  police  its  station  that 
it  will  always  and  at  all  times  and  under  all  circumstances  see  that 
its  aisles  are  properly  clear  of  all  obstructions  that  might  possibly 
cause  accidents,  and  this  would  be  practically  to  hold  railroad 
companies  to  be  insurers  of  the  safety  of  passengers,  which  under 
the  authorities  we  cannot  do." 

At  the  time  of  her  injury  Mrs.  Green  was  not  a  passenger.  She 
had  left  the  train,  passed  from  the  train  shed  to  the  passenger  station 
and  had  selected  one  of  several  passageways  leading  to  the  street. 
The  relation  of  passenger' and  carrier  had  ended,  and  the  burden 
of  affirmative  proof  of  negligence  was  upon  her.  Railroad  Co.  v 
Napheys,  90  Pa.  St.  135,  6  Am.  Neg.  Cas.  280;  Hayman  v.  Railroad 
Co.,  118  Pa.  St.  508,  6  Am.  Neg.  Cas.  303,  11  Atl.  Rep.  815;  Bern- 
hardt v.  Railroad  Co.,  159  Pa.  St.  360,  6  Am.  Neg.  Cas.  373,  28 
Atl.  Rep.  140.  The  only  proof  was  that  a  cuspidor,  similar  to  those 
in  general  use  in  public  places,  was  standing  in  a  passageway  three 
feet  from  a  row  of  seats.  By  whom  it  had  been  placed  there  or  how 
long  it  had  been  there  were  not  shown,  nor  was  any  fact  shown  by 
which  knowledge  of  its  position  could  be  imputed  to  an  employee  of 
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the  defendant.  The  plaintiff's  case  rested  solely  upon  constructive 
notice.  But  the  full  measure  of  the  defendant's  duty  was  reasonable 
care  by  inspection  and  policing  to  keep  its  station  in  a  safe  condition. 
To  hold  that  the  mere  proof  of  an  injury  caused  by  the  misplace- 
ment of  a  loose  piece  of  furniture  in  the  waiting  room  of  a  station 
gives  rise  to  a  presumption  of  negligence  that  shifts  the  burden  of 
proof  would  be  an  unwarrantable  extension  of  the  rule  applicaule 
only  to  a  passenger  seated  in  a  railroad  car  who  is  injured  througl 
the  means  of  transportation. 
The  judgment  is  affirmed. 


DOUGHERTY  v.  DOBSON. 

Supreme  Court,  Pennsylvania,  March,  1906. 


MASTER  AND  SERVANT  — BOY  IN  MILL  CLEANING  MOVING 
MACHINERY  WHEN  ORDERED  BY  FOREMAN.  —  Where  a  boy 
thirteen  years  of  age  was  employed  in  a  mill  and  was  directed  by  the 
foreman  to  clean  machinery  while  it  was  in  motion,  though  there  were 
placards  in  the  mill  forbidding  employees  on  penalty  of  dismissal,  to  clean 
machinery  while  it  was  in  motion  the  defendants  were  bound  by  the  act 
of  the  foreman,  who  was  their  representative,  and  the  questions  of  negli- 
gence were  properly  left  to  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Thomas  Dougherty,  by  his  next  friend,  John  A.  Dough- 
erty, against  John  and  James  Dobson.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin  and  Stewart,  JJ. 

Thomas  Earle  White  and  White,  White  &  Taulane,  for 
appellants. 

Edmund  Randall,  M.  J.  McEnery  and  James  A.  Flaherty,  for 
appellee. 

Brown,  J.  —  The  appellee,  when  in  his  thirteenth  year,  was  em- 
ployed by  the  appellants  as  a  "  doffer  "  in  one  of  their  mills.  The 
sole  duty  of  his  employment,  which  was  performed  when  the  frame 
stopped,  was  to  take  off  full  bobbins,  lay  them  aside,  and  put  empty 
ones  on  it  in  their  place.  After  replacing  the  full  bobbins  with 
empty  ones  there  was  nothing  for  him  or  the  other  doffers  to  do  until 
the  frame  was  again  stopped,  when  they  repeated  the  performance. 
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While  it  was  in  motion  the  doffers,  according  to  the  testimony  of 
the  manager  of  the  appellants,  sat  down  on  benches.  When  the 
appellee  was  employed  he  was  turned  over  by  the  foreman,  Harry 
Flynn,  to  a  little  girl  for  instruction,  who  simply  showed  him  how  to 
take  the  bobbins  off,  and  put  them  on.  He  testifies  that  no  warning 
was  ever  given  him  of  the  danger  of  the  machine,  and  this  may  be 
so,  for  he  was  employed  to  do  work  on  it  only  when  it  was  not  in 
motion,  and  could  not  have  been  dangerous  to  him.  When  the  ap- 
pellee had  been  in  the  service  of  the  defendants  for  about  two  weeks, 
on  the  morning  of  May  15,  1902,  at  about  six  o'clock,  after  he  had 
worked  for  almost  twelve  hours  during  the  preceding  night,  the 
foreman  came  near  to  where  he  was  standing  waiting  for  another 
doffing  and  said  to  him,  "  Hey,  there,  boy,  take  that  cotton  out  of 
the  cog,  quick."  He  turned  around  and  saw  that  a  draught  from 
the  window  had  blown  threads  into  the  cog  wheels,  and,  instantly 
complying  with  the  order  given  him,  took  hold  of  the  ends,  giving 
them  a  kind  of  twist  to  break  them  off.  They  were  twisted  into  a 
thread  which  was  too  strong  to  break,  and  his  fingers  were  drawn 
into  the  cog  wheels  and  crushed.  For  the  injuries  thus  sustained  he 
seeks  compensation  in  this  suit. 

What  the  appellee  was  directed  to  do  by  the  foreman  was  no  part 
of  his  duty  as  a  doffer.  This  is  conceded.  The  defendants  them- 
selves proved  that  the  duty  he  was  suddenly  called  upon  to  perform 
rested  on  the  spinners  alone,  who  were  directed  to  perform  it  only 
when  the  machinery  was  not  in  motion.  By  placards  around  the 
mill  the  employees  were  prohibited  from  cleaning  the  machinery 
while  it  was  in  motion,  under  penalty  of  dismissal,  and  one  of  the 
reasons  urgently  pressed  by  counsel  for  the  appellants  why  the 
appellee  cannot  recover  is  that  he  disregarded  this  plain  rule  of  his 
employers,  known  to  him  and  every  other  employee.  Conceding 
that  they  all  had  knowledge  of  it,  the  employers  could  at  any  time 
have  revoked  it,  or  on  any  occasion  directed  that,  notwithstanding 
it,  machinery  should  be  cleaned  while  in  motion,  and  if  the  appellee 
had  acted  in  pursuance  of  such  direction  given  by  them  it  can 
hardly  be  pretended  that  they  could  now  shield  themselves  under  the 
rule  from  the  consequences  resulting  from  their  direction  to  violate 
it.  If  the  testimony  of  the  appellee  is  to  be  believed,  and  what  was 
done  by  him  is  to  be  regarded  as  coming  within  the  rule  prohibiting; 
the  cleaning  of  machinery,  the  direction  to  disregard  and  violate  it 
was  given  by  the  man  whom  the  appellants  had  placed  in  their  mill 
as  their  representative,  who  had  employed  the  boy  and  whose  duty, 
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according  to  his  own  testimony,  was  to  see  that  the  appellee  and  the 
other  employees  did  their  work,  whose  superior  he  was,  and  whom 
they  were  bound  to  obey.  If  he  ordered  the  appellee  to  disobey  the 
printed  direction  of  the  appellants  to  their  employees,  they  can  find 
no  shelter  in  their  rule,  for  the  foreman  was  their  representative  in 
the  mill  to  secure  employees  for  them,  to  see  that  the  employees 
did  their  duty,  being,  according  to  his  own  testimony,  the  superior 
to  whom  they  were  responsible.  Nothing  more  need  be  said  upon 
this  branch  of  the  case  than  to  call  attention  to  Tagg  v.  McGeorge 
e*  °l.,  155  Pa.  St.  368,  26  Atl.  Rep.  671,  35  Am.  St.  Rep.  889,  as 
authority  for  holding  that  the  defendants  were  bound  by  the  act  of 
their  employee  in  directing  the  appellee  to  do  the  work  which  re 
suited  in  the  injury  to  him.  In  that  case,  Tagg,  a  boy  past  thirteen 
years  of  age,  was  employed  by  the  defendants  in  their  woolen  mill. 
The  foreman,  Chadwick,  hurriedly  directed  him  to  clean  a  machine 
while  it  was  running,  without  informing  him  of  the  peculiar  danger 
incident  to  such  work.  The  jury  were  instructed  that,  if  the  fore- 
man gave  the  order  to  the  boy,  telling  him  to  clean  the  machine  while 
it  was  running,  and  the  boy  obeyed  him,  either  from  fear  of  the 
consequences  of  disobeying  or  because  he  thought  the  foreman  knew 
more  than  he  did,  or  his  discretion  was  in  any  way  interfered  with 
by  the  order  so  given  him,  the  defendants  would  have  to  answer 
for  the  direction  of  the  foreman,  and  the  boy  could  recover.  This 
instruction  was  approved  in  an  opinion  by  the  late  Justice  Dean, 
affirming  the  judgment  in  favor  of  the  plaintiff. 

The  appellee  was  employed  to  do  but  one  thing,  to  change  the 
bobbins,  and  in  the  performance  of  his  duty,  as  already  stated,  he 
was  in  no  danger.  Suddenly,  without  a  moment's  notice,  he  was 
called  upon  to  do  another  thing  by  the  man  placed  over  him  by  the 
appellants  as  his  superior,  and  whom  he  was  bound  to  obey.  It  was 
not  to  clean  machinery,  but  to  pull  from  the  running  cog  wheels 
some  threads  that  had  been  blown  into  them  by  a  draught.  The 
foreman  knew  this  was  dangerous,  for  he  testified  that  he  told  the 
appellee  to  "  keep  away  from  all  cog  wheels  because  they  were  dan 
gerous; "  but  the  boy  (and  his  testimony  was  for  the  jury)  says  he 
was  never  so  notified  and  that  what  he  did  when  he  was  injured  was 
done  in  direct  obedience  to  the  orders  given  him  by  his  superior.  In 
submitting  the  case  to  the  jury  they  were  instructed  that  the  only 
negligence  of  which  they  could  find  the  appellants  guilty  was  this 
sudden  direction  of  their  foreman,  given  to  the  boy  to  instantly  dc 
a  thing  not  within  the  line  of  the  duties  of  his  employment,  and  the 
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doing  of  which  the  foreman  must  have  known  to  be  dangerous. 
Under  the  boy's  testimony,  there  was  a  finding  that  such  direction 
had  been  given,  and  that,  under  the  circumstances,  he  had  not  been 
guilty  of  contributory  negligence.  He  testified  to  the  care  he  tried 
to  exercise  to  avoid  coming  into  contact  with  the  wheels.  The  in- 
structions to  the  jury  as  to  the  boy's  negligence  were:  "  While  it  is 
true  the  plaintiff  says  that  he  knew  these  cog  wheels  were  danger- 
ous, he  was  still  a  little  boy,  and  was  not  called  upon  to  set  up  his 
own  unaided  judgment  against  that  of  his  foreman.  He  had  the 
right  to  rely  upon  his  advice,  and  still  more  upon  his  orders,  not- 
withstanding many  misgivings  of  his  own.  His  dependent  and  in- 
ferior position  is  to  be  taken  into  consideration,  and  if  the  foreman 
gave  him  positive  orders  to  do  this  thing  under  perilous  circum- 
stances, the  plaintiff  may  recover  for  injuries  incurred  in  doing  it, 
if  the  thing  which  he  did  was  not  inevitably  and  immediately  danger- 
ous." This  is  the  limit  to  which  the  learned  trial  judge  could  have 
gone  in  commenting  on  the  contention  of  the  appellants  that  the 
contributory  negligence  of  the  appellee  relieved  them  from  any 
liability  for  their  own.  He  did  not  put  his  fingers  into  the  cog  wheels, 
but  took  hold  of  threads  several  inches  from  them,  and,  in  trying 
to  pull  these  out,  his  hand,  in  giving  the  threads  a  twist,  was  drawn 
into  the  wheels.  The  jury  could  have  fairly  found,  as  they  did  find, 
that  he  was  not  bound  to  have  known  that  what  he  undertook  to  dc 
in  obedience  to  the  orders  given  him  was  immediately  and  inevitably 
dangerous.  Though  he  had  not  been  warned  of  the  danger  to  which 
he  was  subjected  by  the  imposition  of  the  new  duty  upon  him,  he 
explained  to  the  jury  how  he  tried  to  be  careful  under  the  circum- 
stances. 

Assuming  that  the  appellee  knew  the  cog  wheels  were  dangerous, 
he  did  not,  as  just  stated,  attempt  to  put  his  fingers  between  them, 
and  when  he  responded  to  the  order  given  him  to  act  on  the  instant* 
he  cannot  be  held  to  have  been  negligent  because  he  did  not  stop, 
reflect,  and  see  that  he  was  subjecting  himself  to  inevitable  danger. 
Of  an  adult  employee,  it  is  said :  "  If  an  employee  is  in  haste  called 
upon  to  execute  an  order  requiring  prompt  attention,  he  is  not  to 
be  presumed  necessarily  to  recollect  a  defect  in  machinery,  or  a  par- 
ticular danger  connected  with  his  employment,  so  as  to  avoid  it.  A 
prompt  and  faithful  employee  suddenly  called  upon  by  a  superior  to 
do  a  particular  act,  cannot  be  supposed  to  remember  at  the  moment  a 
particular  danger  incident  to  its  performance,  of  which  he  had  previ- 
ous knowledge,  and  it  would  be  most  unreasonable  to  demand  of  him 
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the  thought  and  care  which  might  be  exacted  when  there  is  more  time 
for  observation  and  deliberation.  Wharton  on  Negligence,  219;" 
Trunkey,  J.,  in  Lee  v.  Woolsey,  109  Pa.  St.  124.  Of  this  boy,  not 
thirteen  years  of  age  at  the  time  he  was  injured,  it  may  be  aptly  re- 
peated :  "  He  was  but  little  more  than  a  child  either  in  years  or  in 
strength,  and  could  not  be  expected  to  have  the  will  power  of  a  full 
grown  man  in  resisting  his  master's  order.  He  cannot  be  held, 
therefore,  as  one  who  voluntarily  engages  in  a  dangerous  service, 
especially  by  a  master  who  specifically  directed  him  to  do  the  haz- 
ardous work."  Kehler  v.  Schwenk,  151  Pa.  St.  505,  25  Atl.  Rep. 
130,  31  Am.  St.  Rep.  777. 

The  court  would  have  erred  in  directing  a  verdict  for  the  defend- 
ants. The  questions  of  the  negligence  of  the  defendants  and  the 
contributory  negligence  of  the  plaintiff  were  for  the  jury  alone  and 
were  submitted  to  them  under  proper  instructions. 

The  assignment  of  error  is  dismissed,  and  the  judgment  affirmed. 


SHANNON  v.  UNION  R.  CO. 

Supreme  Court,  Rhode  Island,  March,  1906. 


MASTER  AND  SERVANT  — EMPLOYEE  PERFORMING  WORK  ON 
SUNDAY  CONTRARY  TO  STATUTE  —  FELLOW-SERVANT.  — 
Where  it  appeared  that  a  servant  of  defendant  company,  in  performance 
of  his  customary  work  of  cleaning  switches,  boarded  a  car  to  proceed  to 
the  next  switch  and  gave  the  conductor  an  employee's  ticket  furnished 
by  the  company  and  was  injured  in  a  collision  of  the  car  he  was  on  with 
another  car,  he  was  at  the  time  an  employee  of  the  railroad  and  not 
entitled  to  recover  damages  though  it  was  Sunday  and  the  operation  of 
the  car  was  violative  of  the  General  Laws  of  1896,  c.  281,  §  17,  that  made 
it  an  offense  to  do  any  work  on  Sunday  except  works  of  necessity  and 
charity. 

Action  by  Cormack  Shannon  against  the  Union  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff  petitioned  for  a  new 
trial.    Petition  denied. 

Argued  before  Douglas,  C.  J.,  and  Dubois,  Blodgett  and  Park- 
hurst,  J  J. 

Gorman,  Egan  &  Gorman,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  Lefferts  L.  Hoffman 
and  Alonzo  R.  Williams,  for  defendant. 
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Blodgett,  J.  —  i.  The  record  shows  that  on  Sunday,  the  29th  of 
June,  1902,  the  plaintiff,  who  was  an  employee  of  the  defendant,  had 
been  engaged  in  cleaning  a  switch  on  the  road  of  the  defendant, 
and  then  boarded  a  car  to  proceed  to  another  switch  on  the  road 
to  perform  a  similar  task.  He  gave  to  the  conductor  an  employee's 
ticket  which  had  been  furnished  by  the  defendant  company,  and  be- 
fore reaching  his  destination  was  injured  by  a  collision  between  the 
car  on  which  he  was  riding  and  another  car  of  the  defendant  com- 
pany. At  the  trial  the  plaintiff  was  nonsuited,  on  the  ground  that 
the  negligence  of  which  he  complained  was  that  of  a  fellow-servant, 
and  to  this  ruling  he  duly  excepted,  and  preferred  his  petition  for  a 
new  trial  in  this  court.  The  ruling  of  which  he  complains  was  a 
correct  ruling.  He  was  traveling  to  perform  his  customary  work 
at  the  time  of  the  accident,  and  clearly  sustained  the  relation  of  an 
employee  rather  than  that  of  a  passenger  at  the  time.  Ionnone  z>. 
N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  21  R.  I.  452,  44  Atl.  Rep.  592,  46  L. 
R.  A.  730,  19  Am.  St.  Rep.  812,  and  cases  cited. 

2.  The  plaintiff,  however,  contends  that  the  act  of  the  defendant 
in  running  its  cars  on  Sunday  was  an  illegal  act,  because  in  viola- 
tion of  the  Sunday  law  of  the  State,  viz. :  (Gen.  Laws  1896,  c.  281, 
§  17) :  "  Every  person  who  shall  do  or  exercise  any  labor  or  busi- 
ness or  work  of  his  ordinary  calling,  or  use  any  game,  sport,  play, 
or  recreation  on  the  first  day  of  the  week,  or  suffer  the  same  to  be 
done  or  used  by  his  children,  servants,  or  apprentices,  works  of 
necessity  and  charity  only  excepted,  shall  be  fined  not  exceeding  five 
dollars  for  the  first  offense  and  ten  dollars  for  the  second  and  every 
subsequent  offense."  He  further  contends  that  there  could  be  no 
valid  contract  on  his  part  to  perform  work  and  labor  of  his  ordinary 
calling  on  Sunday,  and,  consequently/  that  the  relation  of  master 
and  servant,  as  aforesaid,  could  not  exist  for  the  purposes  of  this  case 
on  that  day.  The  argument  does  not  convince  us.  If  the  opera- 
tion of  the  cars  on  Sunday  was  lawful,  as  being  a  work  of  necessity, 
within  the  meaning  of  the  statute,  clearly  he  is  not  entitled  to  recover 
for  the  negligence  of  a  fellow-servant.  But  even  if  the  cars  were 
being  operated  contrary  to  law  at  that  time,  the  plaintiff  was  admit- 
tedly traveling,  on  the  very  car  so  operated,  for  the  like  illegal  pur- 
pose of  performing  work  and  labor  of  his  ordinary  calling  on  that 
day  and  for  the  express  purpose  of  promoting  and  assisting  in  the 
like  illegal  running  of  other  cars  of  the  defendant  on  the  same  day 
and  in  the  same  manner.  To  concede  the  plaintiff's  contention 
would  result  in  this  absurdity,  viz.,  that  he  might  have  an  action  on 


20  American  Negligence  Reports.  213 

the  state  of  facts  here  shown  to  have  existed  on  Sunday,  although 
he  could  have  had  no  action  if  the  same  facts  had  existed  on  any 
one  of  the  six  remaining  days  of  the  week;  and  it  never  has  been 
held  that  the  purpose  of  the  Sunday  laws  was  to  give  an  action 
which  otherwise  could  not  be  maintained.  If  the  act  of  the  defend- 
ant was  illegal,  the  act  of  the  plaintiff  was  equally  so ;  and  the  law 
leaves  him  where  it  finds  him,  in  accordance  with  the  ancient  maxim, 
"  In  pari  delicto  potior  est  conditio  defendentis." 

Plaintiff's  petition  for  a  new  trial  denied,  and  case  remitted  to 
Superior  Court,  with  direction  to  enter  judgment  for  the  defendant. 


OATES  V.  UNION  RAILROAD  CO. 

Supreme  Court,  Rhode  Island,  March,  1906. 


STREETS  —  COLLISION  OF  STREET  CAR  WITH  VEHICLE, 
DRIVER  THROWN  OUT  AND  RUN  OVER  —  INSTRUCTION.  — 
In  an  action  for  the  death  of  the  driver  of  a  vehicle  who  was  run  over  by 
the  vehicle  after  being  thrown  out  in  a  collision  between  it  and  a  street 
car,  where  the  court  charged  that  if  the  car  was  being  propelled  at  a 
greater  rate  of  speed  than  the  ordinance  permitted,  the  company  was 
guilty  of  negligence  as  matter  of  law  and  that  if  by  reason  of  such  negli- 
gence the  injury  occurred,  the  plaintiff  was  entitled  to  recover,  it  was 
error  to  refuse  to  charge  that  the  violation  of  the  ordinance  did  not 
excuse  the  driver  from  the  exercise  of  reasonable  care. 

PLEADING  —  EVIDENCE.  —  Evidence  of  the  city  ordinance  as  to  the  rate 
of  speed  at  which  cars  were  permitted  to  be  run  was  admissible,  though 
the  violation  of  the  ordinance  was  not  itself  a  ground  of  action. 

VIOLATION  OF  ORDINANCE  —  QUESTION  FOR  JURY  — The  viola- 
tion  of  the  ordinance  as  to  the  speed  of  cars  was  not  negligence  as  matter 
of  law,  but  was  a  question  for  the  jury. 

Trespass  on  the  case  by  Martha  A.  Oates,  administratrix  of 
Patrick  Oates,  against  the  Union  Railroad  Company,  for  negligence. 
Heard  on  exceptions  of  defendant  after  denial  of  motion  for  new 
trial  by  Superior  Court.    Exceptions  sustained  and  new  trial  granted. 

Argued  before  Douglas,  C.  J.,  and  Dubois,  Blodgett,  Johnson 
and  Parkhurst,  JJ. 

Sheehan  &  O'Brien,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoffman 
and  Alonzo  R.  Williams,  for  defendant. 
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Douglas,  C.  J.  —  This  action  was  brought  by  the  administratrix 
of  Patrick  Oates,  who  was  killed  by  the  collision  of  the  defendant's 
trolley  car  with  a  tipcart  which  he  was  driving  upon  a  public  high- 
way, in  the  city  of  Providence,  May  29,  1902.  It  seeks  to  recover 
damages  for  his  death,  alleging  that  the  collision  was  caused  by 
the  negligence  of  the  defendant's  servants.  The  car  struck  the  hub 
of  one  of  the  wheels  of  the  cart  as  the  latter  had  nearly  crossed  the 
car  track.  The  shock  threw  the  intestate  from  his  seat  on  the  cart 
to  the  ground.  A  wheel  of  the  cart  passed  over  his  body,  and  his 
injuries  resulted  in  death  the  same  evening.  At  the  trial  in  the  Su- 
perior Court  the  jury  found  for  the  plaintiff,  and  assessed  the  dam- 
ages at  the  sum  of  $4,095.  The  defendant  duly  filed  a  petition  for 
a  new  trial  in  that  court,  upon  the  grounds  that  one  George  W. 
Bennett,  who  served  as  a  member  of  the  jury,  was  not  drawn  as  a 
juror,  and  that  the  verdict  was  against  the  evidence.  The  trial 
justice  denied  this  petition,  and  the  defendant  excepted  to  his  de- 
cision and  now  brings  his  bill  of  exceptions  to  this  court,  assigning 
as  error  the  denial  of  the  petition  and  certain  rulings  of  the  justice 
at  the  trial,  to  which  exception  was  taken. 

1.  The  objection  in  regard  to  the  juryman  as  a  ground  for  new 
trial  was  properly  overruled.  It  appears  that  the  name  George  W. 
Bennett,  Jr.,  clerk,  appeared  on  the  list  of  persons  drawn  by  the 
board  of  aldermen  of  the  city  of  Providence  to  serve  as  jurors  in 
the  Superior  Court,  but  that  the  city  clerk,  having  ascertained  that 
George  W.  Bennett,  Sr.,  was  a  clerk  and  George  W.  Bennett,  Jr., 
was  not,  conceived  that  George  W.  Bennett,  Sr.,  was  the  person 
drawn,  and  so  erased  the  letters  "  Jr."  as  a  clerical  error.  Notice 
was  accordingly  served  on  George  W.  Bennett,  who  appeared  in 
court  and  was  duly  impaneled.  We  can  hardly  say  that  this  was 
error.  But  it  does  not  appear  that  George  W.  Bennett  was  not  duly 
qualified,  or  that  his  presence  on  the  jury  in  any  way  prejudiced  the 
defendant.  In  such  case  it  has  been  held  that  after  verdict  the 
objection  that  a  juror  has  not  been  duly  drawn  comes  too  late. 
Sprague  v.  Brown,  21  R.  I.  329,  43  Atl.  Rep.  636.  In  the  course 
of  the  trial  the  plaintiff  offered  in  evidence  the  ordinances  of  the 
city  of  Providence  limiting  the  speed  and  regulating  the  manage- 
ment of  trolley  cars.  The  defendant's  counsel  objected,  on  the 
ground  that  the  violation  of  the  city  ordinances  was  not  alleged  in 
the  declaration  as  a  ground  of  action ;  but  the  court  admitted  them 
as  establishing  a  rule  of  conduct,  the  infraction  of  which  would  be 
negligence,  and  furthermore  charged  the  jury  "that  if  you  find 
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that,  at  the  time  of  the  collision,  the  car  in  question  was  being  pro- 
pelled at  a  greater  rate  of  speed  than  ten  miles  an  hour,  in  violation 
of  that  ordinance,  that  the  defendant  was  guilty  of  negligence,  as 
a  matter  of  law,  and  if  by  reason  of  such  negligence  the  injury  to 
the  deceased  occurred,  the  plaintiff  is  entitled  to  recover,"  and  in 
reply  to  the  defendant's  request  to  charge,  "  That  the  violation  of 
the  ordinances  of  the  city  does  not  excuse  the  plaintiff  from  exer- 
cising reasonable  care,"  the  court  refused  the  request,  and  allowed 
the  defendant  an  exception.  The  charge  of  the  court,  as  a  whole, 
stated  very  clearly  the  law  relating  to  the  relative  rights  of  the  car 
company  and  the  driver  of  a  cart  in  the  circumstances  shown,  and 
the  request  might  have  been  refused,  as  having  been  already  sub- 
stantially given.  If  the  court  had  so  stated  we  think  the  refusal 
would  not  have  misled  the  jury ;  but  as  they  had  just  been  told  that 
disobedience  of  the  city  ordinance  constituted  negligence  which 
entitled  the  plaintiff  to  recover,  the  specific  refusal  to  modify  the 
statement  by  the  addition  of  the  proposition  contained  in  the  request 
was  likely  to  be  understood  as  excluding  contributory  negligence 
as  a  defense  in  case  of  breach  of  an  ordinance.  It  may  not  be  im- 
proper, in  this  connection,  to  say  that  the  practice  of  reading  to  a 
jury  a  request  to  charge  which  is  refused  is  always  unnecessary  and 
often  misleading.  Requests  to  charge  are  required,  by  Superior 
Court  rule  17,  to  be  submitted  in  writing.  So  much  of  the  instruc- 
tion, or  such  modification  of  it  as  the  court  thinks  correct  and  appli- 
cable to  the  case  should  be  given  to  the  jury,  and  exceptions  to 
modifications  and  refusals  should  be  allowed  and  made  part  of  the 
record  by  direction  to  the  stenographic  clerk. 

2.  But  aside  from  this  objection,  we  think  that  the  court  erred 
in  its  conception  of  the  application  and  effect  of  the  city  ordinances. 
The  objection  urged  by  the  defendant  to  the  admission  of  them, 
that  they  were  not  declared  upon,  is  not  tenable.  It  was  held  in 
Heeney  v.  Sprague,  11  R.  I.  456,  23  Am.  Rep.  502,  that  the  viola- 
tion of  a  duty  imposed  by  a  city  ordinance  is  no  ground  for  a  civil 
action ;  and  in  Grant  v.  Slater  Mill  &  Power  Co.,  14  R.  I.  380,  that 
unless  a  statute  prescribes  a  duty  for  the  benefit  of  a  particular  class 
of  persons  no  civil  action  will  lie  for  the  breach  of  it.  And  it  is 
evident  that  the  rules  prescribed  by  the  city  council  for  the  control 
and  management  of  the  cars  in  the  streets  of  the  city,  made  in  pur- 
suance of  authority  given  them  by  the  statutes,  must  be  pertinent 
as  bearing  upon  the  question  of  the  conduct  of  the  plaintiff's  intes- 
tate.   The  deceased  had  a  right  to  expect  that  the  company  would 
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observe  the  requirements  of  the  ordinances,  and  his  reliance  upon 
that  expectation  would  not  constitute  contributory  negligence.  Wil- 
liams v.  O'Keefe,  9  Bosw.  (N.  Y.)  536.  In  the  exercise  of  his 
lawful  rights  every  man  has  a  right  to  act  on  the  belief  that  every 
other  person  will  perform  his  duty  and  obey  the  law.  Jetter  v.  N. 
Y.,  H.  R.  &  H.  R.  R.  Co.,  2  Abb.  Dec.  (N.  Y.)  458,  462;  Hays 
v.  Tacoma  R'y  &  P.  Co.,  (C.  C.)  106  Fed.  Rep.  48.  Where  a  city 
council  or  ordinance  has  prohibited  the  running  of  railroad  trains 
through  its  limits  at  a  rate  of  speed  greater  than  that  named  in  the 
ordinance,  a  traveler  upon  a  street  in  such  city,  crossing  the  track 
of  a  railroad,  has  a  right  to  presume  that  the  company  will  conform 
to  such  regulation.  If  he  acts  in  accordance  with  such  presumption 
in  the  absence  of  knowledge  of  the  fact  that  the  railroad  company 
is  exceeding  such  limit  in  running  a  train,  it  will  not  of  itself  be  an 
act  of  negligence.    Hart  v.  Devereux,  41  Ohio  St.  565. 

3.  We  think,  also,  that  these  regulations  may  be  deemed  relevant 
upon  the  question  of  the  defendant's  negligence.  Although  the  vio- 
lation of  the  statute  or  ordinance  may  not  itself  be  a  ground  of 
action,  yet  if  the  violation  of  the  duty  imposed  for  the  safety  of  the 
public  is  the  cause  of  the  injury  evidence  of  the  violation  is  prima 
facie  evidence  of  negligence.  Abbott,  Tri.  Ev.  734 ;  Shearm.  &  Redf . 
Neg.,  §  484.  The  court,  however,  went  too  far  when  it  charged  that 
such  violation  was  negligence  in  law.  Nbne  of  the  rules  of  the 
road  are  so  imperative  that  it  is  always  negligence  to  disobey  them. 
In  the  case  at  bar  the  deceased  saw  the  car  approaching  and  made 
some  signal  to  the  motorman ;  it  was  therefore  entirely  immaterial 
whether  the  bell  was  rung  to  notify  him  of  the  approach  of  the  car, 
although  the  ordinance  prescribed  that  it  should  be.  So  it  may  often 
be  the  highest  care  of  a  driver  to  turn  to  his  left  when  the  rule  of 
the  road  prescribes  the  right.  The  office  of  such  ordinances  in  civil 
cases  is  to  be  used  by  the  jury  as  aids  in  determining  the  question 
of  negligence.  The  province  of  the  jury  is  not  to  determine  that 
a  given  act  is  negligent  because  it  is  a  violation  of  an  ordinance  or 
regulation,  but  to  declare  such  an  act  to  be  negligent  ^because  it  is 
not  marked  by  the  degree  of  care  which  the  circumstances  impose. 
The  ordinance  is  one  of  the  circumstances  only  which  they  are  to 
take  into  account.  If  they  find  a  certain  degree  of  speed  to  be  negli- 
gent, it  must  be  because  they  think  such  speed  in  the  circumstances 
to  be  likely  to  cause  harm,  not  because  such  speed  is  contrary  to  law. 

4.  The  next  exception  is  to  the  introduction  of  a  series  of  questions 
addressed  to  the  defendant's  conductor  and  to  a  witness  called  to 
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contradict  the  conductor's  answers.  The  conductor  was  asked  if, 
on  the  Sunday  after  the  accident,  he  said  to  Dr.  Callahan,  in  Briggs' 
drug  store  on  Smith  street,  that  "  if  he  had  had  his  regular  motor- 
man  on  that  car  the  accident  would  not  have  happened."  The  con- 
ductor denied  that  he  so  stated,  and  Dr.  Callahan  was  called  and 
testified  that  he  did  so  state,  to  all  of  which  evidence  the  defend- 
ant excepted.  The  admission  of  this  testimony  was  erroneous.  The 
conductor's  opinion  as  to  the  efficiency  of  the  motorman  was  nol 
pertinent  or  admissible  in  the  case,  and  as  a  matter  of  fact  it  had 
not  been  asked  for.  His  alleged  statement  to  Dr.  Callahan  was  not 
a  contradiction  of  any  of  his  testimony.  As  the  question  to  the  con- 
ductor was  erroneously  admitted,  it  follows  that  the  examination  of 
Dr.  Callahan  was  likewise  erroneous ;  and  the  whole  line  of  inquiry 
on  this  subject  manifestly  tended  to  prejudice  the  jury  against  the 
defense. 

5.  The  defendant  excepted  to  certain  questions  asked  of  plaintiff's 
experts,  who  were  called  in  rebuttal,  to  show  that  the  management 
of  the  car  by  defendant's  servant's,  as  described  by  defendant's  wit- 
nesses, was  negligent.  These  exceptions  do  not  seem  to  be  relied 
upon  at  the  hearing,  and  we  need  only  say  about  them  that  we  see 
no  objection  to  the  general  scope  of  the  inquiry.  It  is  admissible  to 
show,  in  rebuttal  of  the  defense,  that  the  course  claimed  to  have* 
been  pursued  by  the  defendant's  servants,  as  developed  by  the  evi- 
dence of  its  witnesses,  is  not  such  as  a  careful  person  would  have 
taken.  The  objection  that  certain  of  the  hypothetical  questions  did 
not  correspond  with  the  facts  in  evidence  need  not  be  considered, 
as  the  evidence  to  be  adduced  upon  a  new  trial  may  differ  from  the 
present  record.  It  is  unnecessary  to  reaffirm  the  familiar  doctrine 
that  hypothetical  questions  should  be  based  upon  the  evidence  or 
possible  deductions  of  fact  therefrom. 

6.  At  the  conclusion  of  the  plaintiff's  case  the  defendant  moved 
the  court  to  direct  a  verdict  for  the  defendant,  and  claimed  an  ex- 
ception to  the  denial  of  the  motion.  It  has  been  repeatedly  held  that 
such  a  motion  is  addressed  to  the  discretion  of  the  court.  It  is  said 
in  Wetherbee  v.  Potter,  99  Mass.  354 :  "  The  court  was  not  bound 
to  rule  upon  the  sufficiency  of  the  plaintiff's  evidence  to  maintain 
the  action,  before  the  whole  testimony  was  closed  upon  both  side?. 
It  is  entirely  a  matter  of  discretion  whether  to  do  so  or  not,  and  is 
not  open  to  exception.  This  has  been  too  often  decided  to  admit 
of  any  question,"  citing  Bassett  v.  Porter,  4  Cush.  487 ;  McGregory 
v.  Prescott,  5  Cush.  67;  Morgan  v.  Ide,  8  Cush.  420;  Barrett  v. 
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Maiden  &  Melrose  R.  R.  Co.,  3  Allen,  101 ;  Manning  v.  Albee,  14 
Allen,  8,  92  Am.  Dec.  736;  Bradley  v.  Poole,  98  Mass.  179,  93  Am. 
Dec.  144.  The  same  doctrine  is  affirmed  in  Kingsford  v.  Hood,  105 
Mass.  495.  See,  also,  Kolze  v.  Jones,  64  111.  App.  291,  and  Emrich 
Co.  v.  Brown,  63  111.  App.  39,  where  it  is  held  that  the  right  to  an 
exception  to  a  motion  to  direct  a  verdict  is  waived  by  the  defendant 
proceeding  to  put  in  evidence  in  defense.  Our  own  practice  has 
always  conformed  to  the  Massachusetts  doctrine.  Judgment  upon 
the  insufficiency  of  the  plaintiff's  case  alone  should  generally  be  as 
of  nonsuit,  which  would  leave  him  the  right  to  renew  his  action  if 
so  advised.    Tilden  v.  R.  I.  Co.,  (27  R.  I.)  63  Atl.  Rep.  675. 

The  defendant's  exceptions  to  the  several  errors  of  law  above 
referred  to  are  sustained,  its  petition  for  a  new  trial  is  granted,  and 
the  cause  is  remanded  to  the  Superior  Court  for  further  proceedings. 


JOHNSON  V.  BOSTON  &  MAINE  R.  R. 

Supreme  Court,  Vermont,  February,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  —  BRAKEMAN  LYING  ON 
TOP  OF  CAR  STRUCK  BY  LOW  BRIDGE.  —  Where  it  appeared  that 
the  plaintiff  was  a  brakeman  and  as  his  train  approached  a  low  bridge 
of  which  he  had  knowledge  he  lay  face  downward,  prone  on  top  of  the 
car  so  as  to  pass  safely  under  the  bridge,  and  that  being  surrounded  by 
a  cloud  of  smoke  and  steam  so  dense  that  it  cut  off  his  view  of  objects 
about  him  and  being  choked  by  the  smoke,  steam  and  gas  from  the 
engine,  he  raised  his  head  to  catch  his  breath  and  came  into  violent 
contact  with  the  bridge  or  ice  hanging  therefrom  and  was  injured,  and 
the  plaintiff  knew  that  the  engine  had  been  leaking  steam  in  unusual 
quantities  ever  since  the  train  had  started  and  that  the  defendant's 
engines  were  in  bad  condition  in  that  respect  generally;  the  plaintiff 
assumed  the  risk  and  a  directed  verdict  for  defendant  was  sustained. 

FELLOW-SERVANTS.  —  The  act  of  the  fireman  on  the  engine  in  throwing 
into  the  boiler  fresh  coal  on  a  down  grade  while  the  brakemen  were  on 
top  of  the  cars,  contrary  to  the  custom  of  the  fireman  and  thereby  caus- 
ing a  dense  volume  of  smoke  and  gas  to  arise  was  the  act  of  a  fellow- 
servant  and  would  not  avail  the  plaintiff  injured  thereby. 

Exceptions  from  Windsor  County  Court. 

Action  by  Samuel  Johnson  against  the  Boston  &  Maine  Railroad. 
A  verdict  was  directed  in  favor  of  defendant.  Judgment  was  ren- 
dered thereon,  and  plaintiff  brings  exceptions.    Affirmed. 
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Argued  before  Rowell,  C.  J.,  and  Tyler,  Start,  Watson, 
Haselton  and  Powers,  JJ. 

R.  E.  Stevens  and  Frank  Plumley,  for  plaintiff. 

Hemton  &  Stickney,  for  defendant. 

Powers,  J.  —  The  plaintiff  seeks  damages  for  injuries  sustained 
in  the  defendant's  service  at  Lebanon,  N.  H.,  on  January  2,  1902. 
At  that  time  he  was,  and  for  more  than  eleven  years  prior  thereto 
had  been,  employed  by  the  defendant  as  a  freight  brakeman,  run- 
ning usually  between  Concord,  N.  H.,  and  White  River  Junction, 
Vt.  During  all  that  time  there  had  been  maintained  at  Lebanon  an 
overhead  bridge  spanning  the  defendant's  track,  so  low  as  to  en- 
danger one  passing  under  it  on  top  of  a  freight  car,  and  compel  him 
either  to  descend  between  the  cars  or  lie  flat  upon  the  car  to  escape 
its  perils.  On  the  day  named  the  plaintiff's  train  reached  Lebanon 
between  eight  and  nine  o'clock  in  the  evening.  It  was  a  moonlight 
night,  and  freezing.  From  Lebanon  toward  White  River  Junction 
the  defendant's  road  is  descending,  and  agreeably  to  the  defendant's 
rule  the  plaintiff  was  at  his  post  on  top  of  the  fourth  car  from  the 
engine  as  the  train  left  the  station  at  Lebanon  and  approached  this 
dangerous  bridge.  The  plaintiff  knew  all  about  the  bridge  and  its 
dangers,  and  being  then  mindful  of  its  perils,  in  conformity  with  a 
custom  which  he  had  observed  during  the  entire  period  of  his  em- 
ployment on  the  road,  as  the  train  approached  the  bridge,  he 
lay  face  downward  prone  upon  the  car,  that  he  might  pass  under 
in  safety.  He  was  surrounded  with  a  cloud  of  smoke  and  steam  so 
dense  as  to  completely  envelop  him  and  cut  off  his  view  of  objects 
about  him,  and,  being  choked  by  the  smoke,  steam  and  gas  from 
the  engine,  he  raised  his  head  to  catch  breath,  and  came  into  violent 
contact  with  the  bridge  itself,  or  the  ice  depending  therefrom,  and 
was  severely  injured.  A  verdict  was  directed  for  the  defendant  in 
the  court  below,  and  to  that  direction  the  plaintiff  excepted. 

This  accident  happened  in  New  Hampshire,  but  we  need  not 
pause  to  consider  whether  we  are  to  apply  the  law  of  that  State  or 
our  own ;  for  upon  the  questions  raised  by  this  record  their  decisions 
are  in  entire  accord  with  ours.  The  law  of  the  case  is  found  in  the 
rule,  variously  stated  in  the  different  cases,  but,  so  far  as  applicable 
here,  amounting  to  this:  The  servant  assumes,  not  only  the  risks 
ordinarily  incident  to  his  employment,  but  such  unusual  and  ex- 
traordinary risks  as  he  knows  and  comprehends.  Carpenter's  Adm'r 
v.  Railroad  Co.,  73  Vt.  336,  50  Atl.  Rep.  1099;  Morrisette  v.  Rail- 
road Co.,  74  Vt.  232,  52  Atl.  Rep.  520 ;  Kilpatrick  v.  Railroad  Co., 
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74  Vt.  288,  52  Atl.  Rep.  531,  93  Am.  St.  Rep.  887;  Leazott  v.  Rail- 
road, (N.  H.)  45  Atl.  Rep.  1084;  Burnham  v.  Railroad,  (N.  H.) 
44  Atl.  Rep.  750.  So  it  is  that  a  servant,  when  in  the  course  of  his 
employment  a  special  and  obvious  risk  is  presented  to  him  —  one 
not  ordinarily  incident  to  the  business  —  may,  as  a  rule,  decline  to 
accept  it ;  but,  if  he  choose  to  encounter  it,  he  assumes  it.  And  this 
is  so,  though  the  risk  arises  from  the  negligent  performance  of  the 
master's  duties.  Talbot  v.  Sims,  (Pa.)  62  Atl.  Rep.  107;  Missouri 
Furnace  Co.  v.  Abend,  107  111.  44,  14  Am.  Neg.  Cas.  250,  47  Am. 
Rep.  425.  This  case,  then,  so  far  as  the  dangers  arising  from  the 
low  bridge  are  concerned,  comes  within  the  decisions  in  Carbine's 
AdmV  v.  Railroad,  61  Vt.  348,  17  Atl.  Rep.  491 ;  Allen  v.  Railroad, 
69  N.  H.  271,  39  Atl.  Rep.  978,  and  many  such  cases.  For  the 
plaintiff  knew  all  about  the  bridge  and  the  dangers  arising  from  it, 
and  by  continuing  in  the  service  had  assumed  these  as  among  those 
incident  to  his  employment.  Indeed,  this  proposition  is  not  seriously 
questioned;  but  the  plaintiff  insists  that  he  was  at  the  time  of  the 
accident  subjected  to  an  unusual  and  extraordinary  hazard,  in  that 
the  engine  hauling  this  train  was  defective,  and  leaked  steam  in 
extraordinary  volume;  that  this  was  a  condition  which  ought  not 
to  have  existed,  and  would  not  have  existed  but  for  the  negligence 
of  the  defendant,  and  consequently  was  not  a  danger  assumed  by 
him;  and  that  this  condition  was  a  proximate  cause  of  the  injury, 
and  affords  a  legal  basis  for  a  recovery.  And  so  it  does,  unless,  as 
we  have  seen,  the  condition  and  its  dangers  were  known  to  and 
voluntarily  incurred  by  him.  That  the  condition  of  this  locomotive 
was  as  plaintiff  claims,  and  that  such  condition  resulted  from  the 
negligence  of  the  defendant,  is  not  denied.  But  the  record  shows 
that  its  condition  had  been  the  same  in  respect  to  leaking  steam  in 
unusual  quantities  all  the  way  from  Concord.  Not  only  that,  but 
it  appears  that  the  engines  generally  on  the  defendant's  road  were 
in  bad  condition  in  the  respect  indicated  at  the  time  of  this  accident. 
All  this  was  known  by  the  plaintiff.  The  risk  of  being  blinded  and 
choked  by  the  usual  volume  of  smoke  and  steam  necessarily  emitted 
from  the  locomotive  while  passing  under  the  low  bridge  was  one  of 
the  ordinary  hazards  of  the  service.  Hardy  v.  Railroad,  68  N.  H. 
536,  41  Atl.  Rep.  179.  The  increased  danger  arising  from  an  engine 
leaking  unusual  quantities  of  steam  was  as  obvious  to  the  plaintiff 
as  to  the  defendant ;  and  it  must  be  held  that  the  plaintiff,  by  con- 
tinuing in  the  service  with  full  knowledge,  assumed  the  increased 
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hazard  —  that  of  passing  under  a  dangerously  low  bridge  while  en- 
veloped in  an  unusual  cloud  of  steam  emitted  from  a  leaky  engine. 

It  is  further  insisted  by  the  plaintiff  that  there  was  evidence  in 
the  case  tending  to  show  that  the  plaintiff  was  struck  by  the  ice 
depending  from  the  bridge,  and  that  this  affords  evidence  of  the 
defendant's  negligence  sufficient  to  sustain  a  recovery.  The  only 
evidence  on  this  subject  was  the  statement  of  the  plaintiff  to  the 
effect  that  he  thought  that  he  was  struck  by  the  ice  on  the  bridge, 
and  there  is  nothing  in  the  record  to  show  whether  this  opinion 
was  well  founded  or  otherwise.  Nor  is  there  anything  in  the  record 
tending  to  show  that  the  condition  in  this  respect  at  the  time  of  the 
accident  was  unusual.  For  aught  that  appears,  it  was  usual  for  ice 
to  form  on  the  bridge  as  it  had  that  night.  It  was  incumbent  on 
the  plaintiff  to  show  this  —  to  show  an  unusual  condition  —  for  the 
ordinary  condition  in  this  respect  was,  like  the  others,  covered  by 
his  assumption  of  risk.  Nor  would  the  negligence  of  the  fireman, 
if  any,  in  throwing  into  the  boiler  fresh  coal  on  a  down  grade  while 
the  brakemen  had  to  be  on  top  of  the  cars,  contrary  to  the  custom 
of  the  fireman,  thereby  causing  a  dense  volume  of  smoke  and  gas  to 
be  emitted,  avail  the  plaintiff.  For  this  would  be  the  negligence  of  a 
fellow-servant,  not  shown  to  have  been  incompetent,  which  could 
not  form  the  basis  of  a  recovery. 

Judgment  affirmed. 


WALKER'S  ADM'R  v.  POTOMAC  F.  &  P.  R.  CO. 


Supreme  Court  of  Appeals,  Virginia,  March,  1906. 


RAILROADS  —  ATTRACTION  TO  CHILDREN  — BOY  INJURED  ON 
TURNTABLE.  —  The  common-law  doctrine  that  a  landowner  owes  no 
duty  to  a  trespasser  or  bare  licensee  to  have  his  land  in  a  safe  condition 
is  applicable  to  children  as  well  as  to  adults,  and  therefore  a  railroad 
company  that  maintained  an  unlocked  and  unfastened  turntable  on  its 
premises  some  fifty  or  300  feet  from  public  grounds  in  an  open  and 
unoccupied  field  which  was  frequented  by  boys  was  not  liable  to  one  of 
the  boys  who  was  injured  while  playing  on  the  turntable  and  died  from 
the  result  (1). 

1.  See,  also,  on  this  point,  Denver  City  Tr.  Co.  v.  Nicholas  (Colo.  Sup., 
1906),  reported  in  this  volume  (20  Am.  Neg.  Rep.),  p.  16,  ante. 
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Error  to  Circuit  Court,  Orange  County. 

Action  by  the  administrator  of  Bernard  Lee  Walker  against  the 
Potomac,  Fredericksburg  &  Piedmont  Railroad  Company.  From 
a  judgment  in  favor  of  defendant,  plaintiff  brings  error.    Affirmed. 

Morton  &  Shackelford  and  Meredith  &  Cocke,  for  plaintiff 
in  error. 

St.  George  R.  Fitzhugh  and  J.  G.  Williams,  for  defendant  in 
error. 

Buchanan,  J.  —  This  action  was  instituted  by  the  plaintiff  in 
error  against  the  defendant  company,  to  recover  damages  fot  the 
death  of  his  intestate,  caused  by  the  alleged  negligence  of  the 
defendant. 

The  evidence  shows  that  the  defendant  has  a  turntable  on  its  own 
premises  near  Orange  Courthouse,  located  about  220  feet  from  its 
station  or  depot;  about  360  feet  from  the  public  road,  which  runs 
from  the  depot  to  the  village  of  Orange  Courthouse;  close  by  a 
millroad,  which  is  not  public ;  fifty  or  sixty  feet  from  what  is  known 
as  the  "  Horse  Show  Grounds ; "  and  about  340  feet  from  any 
inhabited  house;  and  in  an  open  and  unoccupied  field;  that  boys 
were  in  the  habit  of  playing  ball  on  the  Horse  Show  grounds,  be- 
tween which  and  the  railway  land  there  was  no  fence;  that  boys 
frequently  rode  on  the  turntable,  and  had  once  been  seen  riding  on 
it  by  the  depot  agent ;  that  some  years  before  the  accident  two  boys 
had  been  injured  in  playing  with  the  turntable,  which  was  of  the 
ordinary  kind  in  use,  and  was  neither  locked  nor  fastened ;  that  on 
the  Sunday  evening  of  the  accident,  the  plaintiff's  intestate,  who 
was  a  little  over  twelve  years  of  age,  with  two  other  boys  of  about 
the  same  age,  was  pushing  the  turntable  around  the  track  prepar- 
ing to  jump  on  it,  and  as  he  did  so  one  of  his  feet  was  caught  be- 
tween the  rails  and  mashed,  causing  lockjaw,  from  the  effects  of 
which  he  died. 

Upon  the  trial  of  the  cause,  there  was  a  verdict  and  judgment  in 
favor  of  the  defendant.  To  that  judgment  this  writ  of  error  was 
awarded. 

The  only  question  involved  in  this  writ  of  error  is  whether  or  not 
under  the  facts  of  the  case,  which  are  not  disputed,  the  defendant 
was  guilty  of  negligence  in  leaving  the  turntable  in  the  place  where 
it  was,  on  its  own  premises,  unfenced  and  unfastened. 

The  general  rule  is  that  a  landowner  does  not  owe  to  a  trespasser 
(and  the  same  is  true  of  a  bare  licensee)  the  duty  of  having  his  land 
in  a  safe  condition  for  a  trespasser  to  enter  upon.    The  latter  has 
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ordinarily  no  remedy  for  harm  happening  to  him  from  the  nature 
of  the  property  upon  which  he  intrudes,  and  he  takes  upon  himself 
the  risks  of  the  condition  of  the  land,  and  to  recover  for  an  injury 
happening  to  him  he  must  show  that  it  was  wantonly  inflicted,  or 
that  the  owner  or  occupant  being  present  could  have  prevented  the 
injury  by  the  exercise  of  ordinary  care  after  discovering  the  danger. 
Norfolk  &  Western  R'y  Co.  v.  Wood,  99  Va.  156,  158,  159,  37  S.  E. 
Rep.  846;  Hortenstein  v.  Virginia-Carolina  R'y  Co.,  102  Va.  914, 
918,  47  S.  E.  Rep.  996;  Williamson  v.  Southern  R'y  Co.,  (104  Va.) 
51  S.  E.  Rep.  195;  Bishop  on  Noncontract  Law,  §  845;  Cooley  on 
Torts,  (2d  ed.)  791-794. 

It  is  not  denied,  as  we  understand  the  counsel  for  the  plaintiff, 
that  such  is  the  common-law  doctrine  as  to  adult  trespassers  and 
bare  licensees ;  but  his  contention  is  that  under  certain  circumstances, 
such  as  are  disclosed  by  this  record,  it  is  not  the  rule  as  applied  to 
children.  To  sustain  that  contention,  he  relies  upon  the  case  of 
Sioux  City  R.  Co.  v.  Stout,  17  Wall.  657,  and  the  cases  which 
follow  it. 

While  these  cases,  which  are  known  as  "  The  Turntable  Cases," 
fully  sustain  the  plaintiff's  contention,  there  is  a  remarkable  conflict 
of  authority  upon  the  subject.  The  doctrine  announced  in  the  Stout 
Case  has  been  discussed  in  numerous  cases,  by  the  appellate  courts 
of  many  of  the  States  of  this  country,  with  the  result  that  there  are 
many  authorities  sustaining  the  doctrine  in  its  broadest  sense ;  while 
many  utterly  repudiate  it,  and  others  give  it  a  qualified  recognition, 
and  practically  limit  it  to  railroad  turntable  cases.  A  question  or 
problem,  which  has  given  rise  to  such  a  wide  divergence  of  opinion, 
is  not  of  easy  solution. 

As  this  is  the  first  case  involving  this  precise  question  which  has 
ever  come  to  this  court,  so  far  as  the  reported  decisions  show,  we 
are  at  liberty  to  follow  that  line  of  decisions  which,  in  our  judg- 
ment, is  more  nearly  in  accord  with  settled  principles  of  law,  and  is 
sustained  by  the  better  reason. 

In  order  for  the  plaintiff  to  recover  in  this  case,  it  must  appear 
that  the  defendant  company  owed  his  intestate  some  duty  which  it 
failed  to  discharge;  for  where  there  is  no  duty  there  can  be  no 
negligence.  N.  &  W.  R'y  Co.  v.  Wood,  99  Va.  156,  158,  159,  37  S. 
E.  Rep.  864;  Hortenstein  v.  Virginia-Carolina  R'y  Co.,  102  Va.  914, 
918,  47  S.  E.  Rep.  996;  Carson  Lime  Co.  v.  Rutherford,  102  Va. 
252,  46  S.  E.  Rep.  304. 
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As  before  stated,  the  common  law  imposes  no  duty  upon  a  land- 
owner to  use  care  to  keep  his  premises  in  such  condition  that  tres- 
passers and  bare  licensees  going  thereon  may  not  be  injured.  This 
is  unquestionably  the  rule  as  to  adults,  and  the  weight  of  authority, 
as  it  seems  to  us,  shows  that  it  is  the  rule  as  to  children. 

The  cases  cited  in  the  case  of  Sioux  City  R.  Co.  v.  Stout,  to 
sustain  the  opposite  view,  do  not,  as  it  seems  to  us,  do  so.  Those 
cases  come  within  other  rules,  or  within  well-defined  exceptions,  to 
the  general  rule  that  a  landowner  owes  no  duty  to  a  trespasser,  adult 
or  infant,  except  that  he  must  not  wantonly  or  intentionally  injure 
him  or  expose  him  to  danger.  This  is  clearly  shown,  we  think,  by 
the  Supreme  Judicial  Court  of  Massachusetts,  in  the  case  of  Daniels 
v.  N.  Y.  &  N.  E.  R.  Co.,  154  Mass.  349,  28  N.  E.  Rep.  283,  13  L. 
R.  A.  248,  249,  26  Am.  St.  Rep.  253,  and  by  Judge  Peckham  (now 
of  the  Supreme  Court  of  the  United  States),  in  delivering  the  opin- 
ion of  the  Court  of  Appeals  of  New  York,  in  Walsh  v.  Fitchburg 
R.  Co.,  145  N.  Y.  301,  39  N.  E.  Rep.  1068,  27  L.  R.  A.  724,  45  Am. 
St.  Rep.  615. 

The  conclusion  reached  in  those  cases  is  fully  sustained  by  the 
following  cases  (and  many  more  might  be  cited),  which  are  all 
"  Turntable  Cases,"  or  cases  in  which  the  doctrine  of  those  cases 
was  involved:  Frost  v.  Eastern  R.  R.  Co.,  64  N.  H.  220,  9  Atl. 
Rep.  790,  10  Am.  St.  Rep.  396;  Delaware,  etc.,  R'y  Co.  v.  Reich, 
(N.  J.)  40  Atl.  Rep.  682,  41  L.  R.  A.  837,  68  Am.  St.  Rep.  727; 
Uttermohlen  v.  Boggs  Run,  etc.,  Co.,  (W.  Va.)  40  S.  E.  Rep.  410, 
55  L.  R.  A.  911,  88  Am.  St.  Rep.  884;  Ryan  v.  Towar,  (Mich.) 
87  N.  W.  Rep.  644,  55  L.  R.  A.  310,  92  Am.  St.  Rep.  41 ;  Paolino  v. 
McKendall,  (R.  I.)  53  Atl.  Rep.  268,  60  L.  R.  A.  133,  96  Am.  St. 
Rep.  736;  Dobbins  v.  Missouri,  etc.,  R'y  Co.,  (Tex.)  41  S.  W.  Rep. 
62,  38  L.  R.  A.  573,  66  Am.  St.  Rep.  856 ;  Savannah,  etc.,  R'y  Co. 
v.  Beavers,  (Ga.)  39  S.  E.  Rep.  82,  54  L.  R.  A.  314. 

The  same  conclusion  was  reached  by  this  court  in  Clark  z>.  City 
of  Richmond,  83  Va.  355,  5  S.  E.  Rep.  369,  5  Am.  St.  Rep.  281. 
The  city  had  made  an  excavation  upon  the  land  of  another,  into 
which  a  child  of  six  years  fell  and  was  injured.  In  denying  the 
child  the  right  to  recover  in  that  case  it  was  said,  that  where  the 
excavation  is  so  near  the  highway  that  a  traveler,  by  making  a  false 
step  or  being  affected  by  sudden  giddiness,  might  be  thrown  into  the 
excavation  and  injured,  there  would  be  a  liability.  "  But  if,  in  order 
to  reach  the  place  of  danger,  the  party  injured  must  become  a  tres- 
passer upon  the  premises  of  another,  the  case  will  be  different ;  for, 
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in  such  a  case,  there  is  no  breach  of  duty  from  which  the  liability 
to  respond  in  damages  can  result." 

But  in  some  of  the  "  Turntable  Cases  "  the  right  to  recover  is 
maintained  upon  the  doctrine  of  constructive  invitation ;  that  is,  that 
if  a  person  is  allured  or  tempted  by  some  act  of  a  railroad  company 
to  enter  upon  its  lands,  he  is  not  a  trespasser,  and  it  is  held  that 
leaving  a  turntable  unfastened  or  unguarded,  under  circumstances 
similar  to  those  disclosed  by  this  record,  is  such  an  act. 

One  of  the  cases  cited  and  relied  on  to  sustain  this  contention  is 
the  case  of  Bird  v.  Holbrook,  4  Bing.  628.  The  defendant  in  that 
case,  for  the  protection  of  his  property,  some  of  which  had  been 
stolen,  set  a  spring  gun  without  notice  in  a  walled  garden  some 
distance  from  his  house.  The  plaintiff,  who  climbed  over  the  wall 
in  pursuit  of  a  stray  fowl,  having  been  injured,  it  was  held  that  the 
landowner  was  liable.  The  express  object  in  setting  the  spring  gun 
was  to  inflict  injury  —  to  do  an  intentional  wrong. 

Another  case  relied  on  is  that  of  Townsend  v.  Wathen,  9  East, 
277.  That  was  a  case  where  a  landowner  had  set  traps  on  his  prem- 
ises near  the  highway,  and  bated  them  with  decaying  meat,  so  that 
its  scent  would  extend  not  only  to  the  highway,  but  beyond  to  the 
private  premises  of  the  plaintiff,  whose  dogs,  scenting  the  meat, 
came  upon  defendant's  premises  and  were  caught  in  a  trap  and 
thereby  killed.  It  was  held  in  that  case  that  a  man  had  no  right  to 
set  traps  of  a  dangerous  description  in  a  situation  to  invite,  and  for 
the  very  purpose  of  inviting,  his  neighbor's  dogs,  as  it  would  com- 
pel them  by  their  instinct  to  come  into  his  traps.  The  act  of  the 
defendant  in  that  case  was  not  in  the  prosecution  of  his  legitimate 
business ;  but,  as  the  court  said,  was  a  mere  malicious  attempt,  suc- 
cessful in  its  result,  to  entice  his  neighbor's  animals  upon  his 
premises. 

The  gravamen  of  both  these  actions  was  the  wrongful  intention 
of  the  defendants.  To  liken  the  case  of  a  railroad  company  erect- 
ing a  turntable  on  its  own  premises  for  its  own  necessary  purposes 
in  the  regular  conduct  of  its  business,  with  no  desire  or  intention  to 
injure  any  one,  to  the  case  of  a  landowner  setting  spring  guns  or 
traps  on  his  land  for  the  express  purpose  of  doing  an  unlawful  or 
malicious  injury,  is,  as  it  seems  to  us,  to  lose  sight  of  the  difference 
between  negligence  and  intentional  wrongdoing.  Walsh  v.  Fitch- 
burg,  etc.,  R.  Co.,  supra;  Dobbins  v.  Missouri,  Kansas  &  Texas  R'y 
Co.,  (Tex.)  41  S.  W.  Rep.  62,  38  L.  R.  A,  573,  576,  66  Am.  St. 
Rep.  856. 

Vol.  XX  — 15 


226  20  American  Negligence  Reports, 

"  The  viciousness  of  the  reasoning,"  said  the  Court  of  Appeals  of 
New  Jersey,  in  the  case  of  Delaware,  etc.,  R.  Co.  v.  Reich,  supra, 
in  discussing  this  question,  "which  fixes  liability  upon  the  land- 
owner because  the  child  is  attracted,  lies  in  the  assumption  that 
what  operates  as  a  temptation  to  a  person  of  immature  mind  is,  in 
effect,  an  invitation.  Such  an  assumption  is  not  warranted.  As 
said  by  Mr.  Justice  Holmes  (now  a  member  of  the  Supreme  Court 
of  the  United  States),  in  Holbrook  v.  Aldrich,  168  Mass.  16,  46 
N.  E.  Rep.  115,  36  L.  R.  A.  493,  60  Am.  St.  Rep.  364, '  Temptation  ' 
is  not  always  invitation.  As  the  common  law  is  understood  by  the 
most  competent  authorities,  it  does  not  excuse  a  trespass,  because 
there  is  a  temptation  to  commit  it/  or  hold  parties  bound  to  contem- 
plate infraction  of  property  rights,  because  the  temptation  to  un- 
trained minds  to  infringe  them  might  have  been  foreseen." 

No  landowner  supposes  for  a  moment  that  by  growing  fruit  trees 
near  the  highway,  or  where  boys  are  accustomed  to  play,  however 
much  they  may  be  tempted  to  climb  the  trees  and  take  his  fruit,  he 
is  extending  to  them  an  invitation  to  do  so,  or  that  they  would  be 
any  the  less  trespassers  if  they  did  go  into  his  orchard  because  of 
the  temptation.  No  one  believes  that  a  landowner,  as  a  matter  of 
fact,  whether  a  railroad  company  or  a  private  individual,  who  makes 
changes  on  his  own  land  in  the  course  of  a  beneficial  user,  which 
changes  are  reasonable  and  lawful,  but  which  are  attractive  to  chil- 
dren, and  may  expose  them  to  danger  if  they  should  yield  to  the 
attraction,  is  by  that  act  alone  inviting  them  upon  his  premises. 

This  doctrine  of  constructive  invitation  is  not  sustained,  as  it 
seems  to  us,  by  the  English  cases  cited  to  sustain  it,  and  has  been 
utterly  rejected  by  the  highest  courts  of  New  Hampshire,  Massachu- 
setts, New  York,  New  Jersey,  Rhode  Island,  Michigan  and  West 
Virginia.  In  several  other  states  it  is  limited  in  its  operation  ko 
turntable  cases.  See  Frost  v.  Eastern,  etc.,  R'y  Co.,  supra;  Daniels 
v.  N.  Y.  &  N.  E.  R,  Co.,  supra;  Walsh  v.  Fitchburg,  etc.,  R.  Co., 
supra;  Delaware,  etc.,  R'y  Co.  v.  Reich,  supra;  Uttermohlen  v. 
Boggs  Run,  etc.,  Co.,  supra;  Ryan  v.  Towar,  supra;  Paolino  v. 
McKendall,  supra;  Dobbins  v.  Missouri,  etc.,  R'y  Co.,  supra;  Savan- 
nah, etc.,  R'y  Co.  v.  Beavers,  supra. 

The  maxim,  "Sic  utere  tuo  ut  alienum  non  ladas,"  has  been 
quoted  in  some  of  the  "  Turntable  Cases,"  and  relied  on  as  afford- 
ing a  decisive  reason,  or  ground  for  establishing  a  duty  upon  the 
railway  company,  and  as  per  se  justifying  a  recovery  against  it. 
There  may  be  more,  but  there  is  one  conclusive  answer  to  the  argu- 
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ment  based  on  that  maxim,  and  that  is,  that  it  refers  only  to  acts 
of  the  landowner,  the  effects  of  which  extend  beyond  the  limits  of 
his  property. 

In  Deane  v.  Clayton,  7  Taunton,  489,  Gibbs,  J.,  said :  "  I  know 
it  is  a  rule  of  law  that  I  must  occupy  my  own  so  as  to  do  no  harm 
to  others,  but  it  is  their  legal  rights  only  that  I  am  bound  not  to 
disturb,  subject  to  his  qualifications  I  may  occupy  or  use  my  own 
as  I  please.  It  is  the  rights  of  others,  and  not  their  security  against 
the  consequences  of  [their]  wrongs  that  I  am  bound  to  regard." 

In  Knight  v.  Abert,  6  Pa.  St.  472,  47  Am.  Dec.  478,  479,  where 
an  effort  was  made  to  apply  the  maxim  to  sustain  an  action  by  the 
owner  of  cattle,  which  had  trespassed  upon  the  lands  of  another, 
and  had  been  injured  by  reason  of  the  unsafe  condition  of  the  prop- 
erty, Chief  Justice  Gibson  said :  "  A  man  must  use  his  property  so 
as  not  to  incommode  his  neighbor;  but  the  maxim  extends  only  to 
neighbors,  who  do  not  uninvited  interfere  with  it,  or  enter  upon  it. 
*  *  *  If  it  were  not  so,  a  proprietor  could  not  sink  a  well,  or  a 
saw  pit,  dig  a  ditch  or  mill  race,  or  open  a  stone  quarry  or  a  man- 
hole on  his  land,  except  at  the  risk  of  being  made  responsible  for 
consequential  damages  from  it,  which  would  be  a  most  unreasonable 
requirement."  Ryan  v.  Towar,  at  page  314,  55  L.  R.  A.,  page  648, 
87  N.  W.  Rep.  (92  Am.  St.  Rep.  41).  See  article  by  Judge  Smith 
on  Landowners'  Liability  to  Children,  etc.,  1 1  Harvard  Law  Review, 
349-373,  434,  448,  in  which  there  is  a  valuable  discussion  of  that 
whole  subject 

Upon  neither  of  the  grounds  relied  on  do  we  think  that  the  com- 
mon law  makes  it  the  duty  of  a  landowner  to  have  his  premises  in 
a  safe  condition  for  the  uninvited  entry  of  adults  or  children,  nor  to 
take  affirmative  measures  to  keep  them  off  of  his  premises  or  to 
protect  them  after  entry ;  and  this  view  is  strengthened  by  the  fact 
that  so  many  of  the  courts  which  have  adopted  the  doctrine  of  the 
"  Turntable  Cases  "  restrict  it  as  far  as  possible  to  turntables,  and 
refuse  to  follow  it  to  its  natural  and  logical  consequences.  For  if 
it  be  a  rule  of  the  common  law  that  a  landowner,  who  in  the  reason- 
able and  lawful  use  of  his  property,  makes  changes  thereon  which 
have  the  double  effect  of  attracting  young  children  to  the  land,  and 
at  the  same  time  exposing  them  to  serious  danger,  is  guilty  of  negli- 
gence, unless  he  exercises  reasonable  care  for  their  safety,  either  in 
keeping  them  off  the  land,  or  in  protecting  them  after  their  entry 
thereon,  the  rule  would  apply,  not  only  to  railroad  companies  and 
their  turntables,  but  to  all  landowners,  who  in  the  use  of  their  land, 
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maintained  upon  it  dangerous  machinery,  or  conditions  which  pre- 
sent a  like  attractiveness  and  temptation  to  children.  The  common 
law  applies  alike  to  all  landowners  under  like  conditions,  and  it 
would  be  an  anomaly  to  hold  that  a  doctrine  or  rule  of  the  common 
law,  which  had  its  origin  before  there  was  either  railroads  or  turn- 
tables, applies  only  to  railroad  companies  in  the  use  of  their  lands 
upon  which  they  have  dangerous  machinery.  While  the  courts 
should  and  do  extend  the  application  of  the  common  law  to  the  new 
conditions  of  advancing  civilization,  they  may  not  create  a  new 
principle  or  abrogate  a  known  one.  If  new  conditions  cannot  be 
properly  met  by  the  application  of  existing  laws,  the  supplying  of 
the  needed  laws  is  the  province  of  the  legislature,  and  not  of  the 
judicial  department  of  the  government.  Connelly  v.  Western  Union 
Tel.  Co.,  ioo  Va.  59,  40  S.  E.  Rep.  618,  56  L.  R.  A.  663,  93  Am. 
St.  Rep.  919.  The  legislature  can  change  the  common  law  as  far 
as  may  be  necessary  to  regulate  the  use  of  turntables  and  other  dan- 
gerous appliances,  and  leave  untouched  the  common-law  rights  of 
the  ordinary  landed  proprietor. 

The  Court  of  Appeals  of  New  Jersey,  in  refusing  to  follow  the 
doctrine  of  the  "  Turntable  Cases,"  said,  that  the  doctrine  would  re- 
quire a  similar  rule  to  be  applied  to  all  owners  and  occupiers  of  land 
in  respect  to  any  structure,  machinery,  or  implement  maintained  by 
them,  which  presented  a  like  attractiveness  and  furnished  a  like 
temptation  to  children.  "  He  who  erects  a  tower  capable  of  being 
climbed,  and  maintains  thereon  a  windmill  to  pump  water ;  *  *  * 
he  who  leaves  his  mowing  machine,  or  dangerous  agricultural  im- 
plement, in  his  fields ;  he  who  maintains  a  pond  in  which  boys  may 
swim  in  summer,  and  on  which  they  may  skate  in  winter  —  would 
seem  to  be  amenable  to  this  rule  of  duty.  Climbing,  playing  at 
work,  swimming  and  skating,  are  attractions  almost'  irre^tible  to 
children,  and  every  landowner  or  occupier  may  well  believe  that 
such  attractions  will  lead  young  children  into  danger.  Many  other 
cases  of  like  character  might  be  imagined.  In  all  of  them,  the 
'  Turntables  Cases,'  if  correct  would  charge  the  owner  *  *  * 
with  the  duty  of  taking  care  to  preserve  young  children  thus  tempted 
on  his  farm  from  harm.  The  fact  that  the  doctrine  extends  to  such 
a  variety  of  cases,  and  to  cases  in  respect  to  which  the  idea  of  such 
a  duty  is  novel  and  startling,  causes  strong  suspicions  of  the  correct- 
ness of  the  doctrine,  and  leads  us  to  question  it."  Delaware,  etc., 
R.  Co.  v.  Reich,  supra;  Turess  v.  N.  Y.,  etc.,  R.  Co.,  61  N.  J.  Law, 
314,  40  Atl.  Rep.  614;  Uttermohlen  v.  Boggs  Run,  etc.,  Co.,  supra. 
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The  Supreme  Court  of  Minnesota,  which  was  one  of  the  first  to 
give  its  adherence  to  the  turntable  doctrine  (Keffe  v.  Milwaukee, 
etc.,  R'y  Co.,  21  Minn.  207,  18  Am.  Rep.  393)  in  the  subsequent 
case  of  Stendal  v.  Boyd,  73  Minn.  53,  75  N.  W.  Rep.  735,  42  L.  R. 
A.  288,  72  Am.  St.  Rep.  597,  through  its  chief  justice  said :  "  The 
doctrine  of  the  '  Turntable  Cases '  is  an  exception  to  the  rule  of 
nonliability  of  a  landowner  for  accidents  from  visible  causes  to 
trespassers  on  his  premises,  and  if  the  exception  is  to  be  extended 
to  this  case  [a  dangerous  excavation  filled  with  water  on  a  city  lot, 
in  which  a  little  boy  had  been  drowned]  —  then  the  rule  of  non- 
liability as  to  trespassers  must  be  abrogated  as  to  children,  and  every 
owner  of  property  must  at  his  peril  make  his  premises  child-proof." 

We  will  conclude  this  opinion  with  the  following  extract  from 
the  very  able  opinion  of  Judge  Denman,  speaking  for  the  Supreme 
Coutt  of  Texas  (another  of  the  States  which  had  followed  the  turn- 
table doctrine)  in  the  case  of  Dobbins  v.  Missouri,  etc.,  R'y  Co., 
41  S.  W.  Rep.  62,  38  L.  R.  A.  573, 66  Am.  St.  Rep.  856,  as  expressing 
our  views :  "  The  difficulty,"  he  said,  "  about  those  cases  [Turntable 
Cases]  is  that  they  either  impose  upon  owners  of  property  a  duty, 
not  before  imposed  by  law,  or  they  leave  to  a  jury  to  find  legal 
negligence  in  cases  where  there  is  no  legal  duty  to  exercise  care.  In 
those  cases  the  courts  yielding  to  the  hardships  of  individual  in- 
stances where  owners  have  been  guilty  of  moral,  though  not  legal 
wrongs,  in  permitting  attractive  and  dangerous  turntables  and  water 
holes  to  remain  unguarded  on  their  premises  in  populous  cities,  to 
the  destruction  of  little  children,  have  passed  beyond  the  safe  and 
ancient  landmarks  of  the  common  law,  and  assumed  legislative  func- 
tions, imposing  a  duty  where  none  before  existed.  As  a  police 
measure  the  law-making  power  may,  and  doubtless  should,  without 
unduly  interfering  with  or  burdening  private  ownership  of  land, 
compel  the  inclosure  of  pools,  etc.,  situated  on  private  property  in 
such  close  proximity  to  thickly  settled  places  as  to  be  unusually 
attractive  and  dangerous,  and  impose  criminal  or  civil  liability,  or 
both,  for  failure  to  comply  with  the  requirements  of  such  law. 
When  such  a  duty  is  imposed  the  courts  may  properly  enforce  it  or 
allow  damages  for  its  breach,  but  not  before." 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  com- 
plained of,  and  that  it  should  be  affirmed. 

Cardwell,  J.,  absent. 
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WESTCOTT  V.  SEATTLE  R.  &  S.  R'Y  CO. 

Supreme  Court,  Washington,  February,  1906. 


STREET  CAR  — CARRIER  AND  PASSENGER  —  INJURY  BY  DOG.— 
A  street  car  company  was  liable  for  injuries  to  a  passenger  inflicted  by  a 
dog  brought  into  the  car  by  another  passenger  and  allowed  to  remain 
there. 

Appeal  from  Superior  Court,  King  County. 

Action  by  F.  H.  Westcott  and  another  against  the  Seattle,  Renton 
&  Southern  Railway  Company.  From  a  judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

Peters  &  Powell,  for  appellant. 

Robert  A.  Devers,  for  respondents. 

Per  Curiam.  —  This  action  was  brought  by  the  respondents  to 
recover  for  damages  to  the  clothing  and  to  the  sensibilities  of  re- 
spondent, Margaret  Westcott,  while  a  passenger  upon  one  of  appel- 
lant's cars.  These  damages  were  inflicted  by  a  four-months  old 
puppy,  brought  into  the  car  by  another  lady  passenger,  and  per- 
mitted by  the  conductor  to  remain  there.  Verdict  was  rendered  in 
favor  of  the  respondents,  judgment  was  entered  thereon,  and  from 
such  judgment  this  appeal  is  taken. 

A  street  car  company  has  no  right  to  carry  dogs  upon  a  coach 
that  is  set  apart  for  passengers,  and  if  it  does  so,  and  damage  is 
caused  by  said  dog,  it  must  respond  to  the  same.  There  being  no 
errors  in  instructions,  or  in  the  admission  of  the  testimony,  the  judg- 
ment is  affirmed. 


ALLEN  &  GILBERT-RAMAKER  CO.  v.  CANADIAN 

PACIFIC  R.  Co. 

Supreme  Court,  Washington,  March,  1906. 


CARRIER  OF  GOODS  —  CONTRACT  TO  CARRY  BEYOND  LINE  OF 
INITIAL  CARRIER  MAKES  LATTER  LIABLE  FOR  LOSS  BY 
CONNECTING  CARRIER  — LIMITING  LIABILITY  IN  BILL  OF 
LADING.  —  A  railroad  company  contracting  to  carry  goods  to  a  point 
beyond  the  termination  of  its  own  line  is  liable  for  injuries  to  the  goods 
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occurring  on  the  line  of  a  connecting  carrier,  and  a  provision  in  the  bill  of 
lading  in  fine  print,  somewhat  obscured  by  the  use  of  stamps,  that  in 
case  the  goods  were  injured,  only  the  carrier  then  having  the  custody  of 
the  goods  should  be  liable,  cannot  be  deemed  as  part  of  the  contract. 

Appeal  from  Superior  Court,  King  County. 

Action  by  Allen  &  Gilbert-Ramaker  Company  against  the  Cana- 
dian Pacific  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Norwood  W.  Brockett  and  Thomas  B.  Hardin,  for  appellant. 

Balunger,  Ronald  &  Battle,  for  respondent. 

Dunbar,  J.  —  The  judgment  appealed  from  is  for  $500  and  costs 
in  favor  of  the  plaintiff  and  against  defendant,  for  damages  to 
pianos  shipped  from  New  York  to  Seattle  in  the  transportation  of 
which  defendant  was  an  intermediate  carrier.  The  car  in  which 
the  pianos  were  shipped  was  delivered  to,  and  accepted  and  sealed 
by  the  New  York,  New  Haven  &  Hartford  Railroad  Company, 
which  issued  and  delivered  to  Ludwig  &  Co.  its  bill  of  lading. 
Ludwig  &  Co.,  the  consignors,  delivered  the  bill  of  lading  of  the 
New  York,  New  Haven  &  Hartford  Railroad  Company  to  the 
agent  of  the  defendant,  the  Canadian  Pacific  Railroad  Company, 
and  received  a  new  bill  of  lading,  or  receipt,  from  the  defendant. 
The  other  intermediate  companies  were  the  New  York  Central  & 
Hudson  River  Railroad  Company  and  the  Northern  Pacific  Rail- 
way Company.  The  end  of  the  defendant's  line  was  at  Sumas  in 
Washington.  When  the  car  reached  there  it  was  turned  over  to 
the  Northern  Pacific  Railway  Company,  which  carried  it  to  its 
destination  at  Seattle.  The  cause  was  tried  by  the  court,  a  jury 
having  been  waived.  The  court,  among  other  things,  found,  that 
the  plaintiff  had  purchased  from  Ludwig  &  Co.'s  manufactory  in 
New  York  the  pianos  in  question ;  that  Ludwig  &  Co.  had  shipped 
them  to  the  plaintiff  at  Seattle ;  that  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  issued  to  Ludwig  &  Co.  a  bill  of  lading 
for  said  pianos ;  that  thereupon  Ludwig  &  Co.  delivered  the  original 
bill  of  lading  to  the  duly  authorized  agent  of  the  defendant  in  New 
York,  who  thereupon  issued  and  delivered  to  said  Ludwig  &  Co.  a 
bill  of  lading  upon  which  the  goods  were  shipped ;  found  that  the 
goods  were  damaged  in  transit  through  the  negligence  of  the  de- 
fendant, and  that  the  plaintiff  was  entitled  to  the  judgment  obtained. 
Exceptions  were  taken  to  the  findings  of  fact,  but  an  examination 
of  the  record  convinces  us  that  they  were  justified. 

The  only  question  which  it  is  necessary  to  discuss  in  this  case  is 
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a  legal  one,  viz.,  what  is  the  responsibility  of  the  defendant  company 
where  goods  were  shipped  under  the  circumstances  under  which 
these  goods  were  shipped,  the  goods  passing  over  the  lines  of  dif- 
ferent companies  and  being  injured  in  transit?  The  court  in  this 
case  found  that  it  was  not  possible  to  determine  on  what  particular 
line  the  damage  occurred.  We  will  consider  the  case  as  though  the 
defendant  here  were  the  original  company  to  which  the  goods  were 
consigned,  which  it  made  itself,  we  think,  by  issuing  the  bill  of 
lading  or  receipt,  which  stands  for  the  contract  between  the  shipper 
and  the  common  carrier.  Was  the  defendant  responsible  to  the 
shippers  for  damages  done  to  their  goods  beyond  the  termination 
of  its  own  lines?  It  may  be  conceded,  we  think,  that  a  carrier  is 
under  no  common-law  obligation  to  transport  goods  beyond  its  own 
line,  and  it  may  also  be  conceded  that  it  cannot  exempt  itself  from 
liability  for  its  own  negligence  on  its  own  line.  The  contention  of 
the  appellant  here  is  two- fold:  i.  That  the  carrier  did  not  assume 
to  ship  the  goods  beyond  its  own  lines,  and,  2,  that  it  did  by  express 
stipulation  exempt  itself  from  liability;  while  the  contention  of  the 
respondent  is  that  the  case  at  bar  is  one  where  by  special  contract 
the  defendant  assumed  the  duty  of  transporting  the  pianos  from 
York  to  Seattle,  and  that  having  done  so,  by  mere  provisions  inserted 
in  its  receipt  or  bill  of  lading  it  cannot  limit  its  common-law  liability 
to  a  particular  part  of  such  through  route;  that  when,  by  special 
contract,  it  undertakes  to  transport  freight  throughout  the  whole 
route  to  points  beyond  its  own  line,  the  law  for  the  time  being  makes 
the  whole  line  its  line,  and  imposes  upon  it  the  duty  of  transporting 
its  freight  to  its  destination ;  that  other  connecting  carriers  for  the 
purpose  of  that  transportation  become  its  agents,  and  that  it  cannot 
limit  its  common-law  liability  to  any  particular  portion  or  link  of 
that  through  line. 

On  this  subject  of  responsibility  of  transportation  companies, 
there  is  a  wilderness  of  conflicting  authority,  some  courts  holding 
that,  in  the  absence  of  a  special  contract,  it  will  not  be  presumed  that 
the  carrier  attempts  to  deliver  the  goods  beyond  the  terminus  of 
its  own  line ;  others  that  the  fact  of  the  acceptance  of  the  goods  by 
the  carrier  and  the  issuance  of  a  receipt  or  bill  of  lading  implies  a 
contract  to  safely  deliver  to  destination  mentioned  in  the  bill  of 
lading.  This  is  the  universal  rule  in  England,  and  was  laid  down 
in  the  celebrated  case  of  Muschamp  v.  Lancaster,  etc.,  R'y  Co.,  8 
Meeson  &  Welsby,  421,  and  has  been  adhered  to  uniformly  by  the 
English  courts  ever  since.     In  that  case  a  parcel  was  delivered  at 
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Lancaster,  to  the  Lancaster  and  Preston  Junction  Railway  Com- 
pany, directed  to  a  person  at  a  place  in  Derbyshire.  The  Lancaster 
&  Preston  Junction  Railway  Company  was  known  to  be  proprietor 
of  the  line  only  as  far  as  Preston,  where  the  railway  united  the 
North  Union  line,  and  that  afterwards  with  another,  and  so  on  into 
Derbyshire.  The  parcel  having  been  lost  after  it  was  forwarded 
from  Preston,  it  was  held  that  the  Lancaster  &  Preston  Railway 
Company  was  liable  for  its  loss.  In  speaking  of  the  instruction  that 
had  been  made  by  the  lower  court,  and  which  was  the  alleged  error 
in  the  case,  viz.,  that  the  jury  might  infer  the  contract  to  deliver 
at  the  end  of  the  route,  that  the  goods  had  been  received  and  a  re- 
ceipt given  therefor,  Lord  Abinger  said :  "  I  hardly  think  they  would 
be  likely  to  infer  so  elaborate  a  contract  as  that  which  the  defend- 
ant's counsel  suggest,  namely,  that  as  the  line  of  the  defendant's 
railway  terminates  at  Preston,  it  is  to  be  presumed  that  the  plain- 
tiff, who  intrusted  the  goods  to  them,  made  it  part  of  his  bargain 
that  they"  should  employ  for  him  a  fresh  agent  both  at  that  place 
and  at  every  subsequent  change  of  railway  or  conveyance,  and  on 
each  shifting  of  the  goods  give  such  a  document  to  the  new  agent 
as  should  render  him  responsible.  *  *  *  Besides,  the  carriage 
money  being  in  this  case  one  undivided  sum,  rather  supports  the 
inference,  that  although  these  carriers  carry  only  a  certain  distance 
with  their  own  vehicles,  they  make  subordinate  contracts  with  the 
other  carriers,  and  are  partners  inter  se  as  to  the  carriage  money ; 
a  fact  of  which  the  owner  of  the  goods  could  know  nothing,  as  he 
only  pays  the  one  entire  sum  at  the  end  of  the  journey.  *  *  * 
It  is  better  that  those  who  undertake  the  carriage  of  parcels,  for 
their  mutual  benefit,  should  arrange  matters  of  this  kind  inter  se, 
and  should  be  taken  each  to  have  made  the  others  their  agents  to 
carry  forward." 

It  is  asserted  by  the  appellant  in  its  reply  brief  that  the  cases 
cited  by  the  respondent  do  not  sustain  the  contention  made  by  the 
respondent  that,  while  the  carrier  owes  no  duty  to  the  shipper  to 
carry  goods  marked  to  a  destination  beyond  its  own  line,  yet  when 
it  does  so  undertake,  it  is  prohibited  by  law  from  stipulating  in  its 
contract  that  it  shall  be  held  liable  only  for  its  own  negligence.  An 
examination  of  these  cases  assures  us,  however,  that  while  many 
of  them  are  decided  on  the  particular  facts  in  the  case,  many  of 
them  do  in  principle  sustain  respondent's  contention,  and  announce 
their  adherence  to  the  rule  laid  down  in  Muschamp's  Case;  and 
many  more  are  cited  by  Hutchinson  on  Carriers,  pp.  168,  169.    So 
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that  it  will  not  be  necessary  to  reproduce  them  here.  That  author 
also  states  that,  upon  the  question  of  the  justice  and  policy  of  this 
rule,  the  American  courts  are  divided ;  that  a  number  of  them  have 
emphatically  approved  and  adopted  it,  while  in  a  majority  of  the 
States  the  rule  has  been  denied.  But  it  seems  to  us,  as  a  matter  of 
first  impression,  that  the  rule  is  a  wise  and  equitable  one  and  neces- 
sary for  the  protection  of  rights,  without  depriving  the  carrier  of 
any  rights  or  of  any  legitimate  defense.  If  it  should  be  held  that 
the  shipper  could  recover  only  against  the  carrier  on  whose  line 
the  damage  was  actually  done,  it  can  readily  be  seen  that  in  many 
instances  he  would  be  deprived  of  his  remedy  altogether;  for,  as  is 
found  by  the  court  in  this  case,  in  a  majority  of  cases  it  would 
probably  be  impossible  for  him  to  establish  the  time  at  which  the 
damage  complained  of  was  engendered.  It  would  also  be  imprac- 
ticable for  him  to  make  special  contracts  with  all  the  different  trans- 
portation lines.  These  companies  enter  into  these  traffic  arrange- 
ments with  each  other  for  their  mutual  benefit,  and  may  enter  into 
them  with  agreements  as  to  the  protection  of  their  separate  interests 
by  inspection,  surveillance  or  otherwise,  while  surveillance  or  care 
of  the  goods  by  the  owner  would  be  impossible. 

Some  of  the  difficulties  besetting  the  contention  of  nonresponsi- 
bility  are  noticed  by  the  Supreme  Court  of  New  Hampshire,  in 
Lock  Co.  v.  Railroad  Co.,  48  N.  H.  339,  2  Am.  Rep.  242,  where 
all  the  leading  authorities  are  collated  and  reviewed.  Among  other 
things,  it  is  said :  "  The  use  of  steam  in  carrying  goods  and  passen- 
gers has  produced  a  great  revolution  in  the  whole  business.  The 
amount  and  importance  of  it  have  of  late  vastly  increased  and  are 
every  day  increasing.  The  large  business  between  different  parts  of 
the  country  is  done,  as  in  this  case,  by  parties  who  are  associated 
in  long  continuous  lines,  receiving  one  fare  through  and  dividing 
it  among  themselves  by  mutual  agreement.  They  act  together  for 
all  practical  purposes  so  far  as  their  own  interests  are  concerned  as 
one  united  and  joint  association.  In  managing  and  controlling  the 
business  on  their  lines  they  have  all  the  advantages  that  could  be 
derived  from  a  legal  partnership.  They  make  such  an  arrangement 
among  themselves  as  they  see  fit  for  sharing  the  losses,  as  they  do 
the  profits  that  happen  in  any  part  of  their  route.  If  by  their  agree- 
ment each  party  to  the  connected  line  is  to  make  good  the  losses 
that  happen  in  his  part  of  the  route,  the  associated  carriers,  and  not 
the  owner  of  the  goods,  have  the  means  of  ascertaining  where  the 
losses  have  happened.    And  if  this  cannot  be  known,  there  is  nothing 
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unreasonable  or  inconvenient  in  their  sharing  the  loss,  as  in  case 
of  a  legal  partnership,  in  proportion  to  their  respective  interests  in 
the  whole  route.  They  undertake  the  business  of  common  carriers, 
and  must  be  understood  to  assume  the  legal  liabilities  of  that  busi- 
ness. They  transact  the  business  under  a  change  of  circumstances ; 
but  the  principles  and  the  general  policy  of  the  common  law,  which, 
as  an  elementary  maxim,  holds  the  common  carrier  liable  for  all 
accidental  losses,  must  be  applied  to  these  new  methods  of  transact- 
ing the  same  business ;  and  there  is  certainly  nothing  in  the  present 
condition  of  the  business  which  calls  for  any  relaxation  of  the  old 
rule.  The  great  value  of  commodities  transported  over  these  con- 
nected lines ;  the  increased  risk  of  loss  and  damage  from  the  immense 
distances  over  which  they  carry  goods;  the  fact  that  where  the 
goods  are  once  entrusted  to  carriers  on  these  long  routes  they  are 
placed  beyond  the  control  and  supervision  of  the  owner  are  cogent 
reasons  for  holding  those  who  associate  in  these  connected  lines. 
to  a  rule  that  shall  give  effectual  and  convenient  remedy  to  the 
owner,  whose  goods  have  been  lost  or  damaged  in  any  part  of  the 
line.  Any  rule  which  should  have  the  effect  to  defeat  or  embarrass 
the  owner's  remedy,  would  be  in  direct  conflict  with  the  principles 
and  whole  policy  of  the  common  law."  And  much  more  to  the  same 
effect  is  said  by  this  court.  In  fact,  it  seems  to  us  that  to  deny  this 
right  to  the  shipper  would  be  equivalent  to  a  denial  of  justice  at 
the  hands  of  the  law.  The  money  is  paid  in  one  lump  sum.  The 
equitable  distribution  of  this  money  is  not  within  the  province  of 
the  shipper.  He  has  no  way  of  ascertaining  what  the  contract  is 
between  the  different  connecting  lines  in  relation  to  their  recom- 
pense or  responsibility,  and  if  his  goods  are  lost  or  damaged  he  is 
relegated  to  a  search  across  the  continent  to  obtain  information  as 
to  the  responsibility  of  the  different  carriers  for  the  damage,  infor- 
mation which  in  many  cases  would  be  entirely  unavailable.  He  has 
no  way  of  accompanying  the  goods  to  look  after  them  himself; 
probably  would  not  be  allowed  to  do  so,  under  the  transportation 
rules  of  the  different  companies,  if  he  were  so  inclined.  He  deals 
with  one  company,  which  accepts  his  goods,  receipts  him  for  the 
same,  and  contracts  to  carry  them  to  their  destination;  and  any 
rule  which  would  throw  upon  him  the  difficulties  we  have  suggested 
would  be  unnecessary  and  inequitable. 

It  is  contended,  however,  by  the  appellant  that  there  is  a  special 
contract  in  this  case,  by  which  the  defendant  has  exempted  itself 
from  liability ;  that  by  the  bill  of  lading  itself  it  is  stipulated,  "  in 
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case  of  any  loss,  detriment  or  damage  done  to  or  sustained  by  any 
of  the  property  herein  receipted  for  during  such  transportation, 
whereby  any  legal  liability  or  responsibility  shall  or  may  be  incurred, 
that  the  company  alone  shall  be  held  answerable  therefor  in  whose 
custody  the  same  may  be  at  the  time  of  the  happening  of  such  loss* 
detriment  or  damage."  Even  conceding,  without  deciding,  that 
these  conditions  are  reasonable  and  could  be  enforced  if  agreed  to, 
they  are  in  very  fine  type,  almost  impossible  for  any  one  not  accus- 
tomed to  them  to  read,  and  frequently,  as  in  this  case,  made  more 
illegible  by  the  use  of  stamps  which  cover  large  parts  of  the  printed 
matter;  and  without  deciding  whether  or  not  the  shipper,  having 
made  the  other  connecting  shippers  his  agents  in  handling  the  goods 
which  he  started,  would  be  bound  by  the  action  of  such  agents,  and 
could  not,  therefore,  escape  the  common-law  liability  which  attaches 
to  carriers,  we  think  that  this  and  similar  expressions  or  announce- 
ments  in  bills  of  lading  and  receipts,  etc.,  can  in  no  wise  be  said 
to  be  contracts  which  bind  parties  to  business  transactions.  Many 
of  the  cases,  which  take  the  view  that  carriers  under  the  circum- 
stances of  this  case  can  exempt  themselves  from  liability  by  con- 
tracts, hold  that  such  statements  made  by  the  shipper  do  not  consti- 
tute a  contract ;  especially  statements  made  on  bills  of  lading  that  are 
frequently  not  handed  to  the  shipper  until  the  transaction  is  com- 
pleted as  far  as  he  is  concerned  and  the  goods  shipped.  In  laying 
down  the  text,  on  page  642,  6  Am.  &  Eng.  Encyc.  Law  (2d  ed.), 
the  author  says :  "  It  is  therefore  of  no  effect  where  it  is  brought 
to  the  knowledge  of  the  shipper  after  the  goods  have  been  shipped, 
and  it  is  too  late  for  him  to  recede,  as  where  it  is  contained  in  a 
bill  of  lading  handed  to  the  shipper  after  the  goods  have  left." 

There  is  by  some  courts  held  to  be  a  distinction  between  the  right 
of  a  carrier  to  exempt  itself  from  liability  beyond  the  line  of  its  road  : 
absolutely,  and  the  right  to  an  exemption  from  its  negligence.  On 
page  643,  Encyc,  supra,  it  is  said :  "  Where  the  carrier  undertakes 
either  expressly,  or,  as  is  the  rule  in  some  jurisdictions,  impliedly  by 
accepting  the  goods  marked  to  a  point  beyond  its  line,  to  carry  the 
goods  over  the  entire  route  although  the  point  of  destination  is 
beyond  the  terminus  of  its  line,  it  is  said  that  it  cannot  contract 
for  an  absolute  exemption  from  liability  for  losses  not  occurring 
on  its  own  line ;  that  in  such  a  case  it  can  only  limit  its  common-law 
liability  as  insurer,  and  remains  liable  for  any  loss  caused  by  negli- 
gence, even  on  a  connecting  line."  It  would  seem  to  us  that  there 
might  be  some  reason  in  this  distinction.     Supporting  this  view  is 
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cited  Galveston,  etc.,  R.  Co.  v.  Allison,  59  Tex.  193;  Halliday  v. 
St.  Louis,  etc.,  R.  Co.,  74  Mo.  159,  41  Am.  Rep.  309;  Cincinnati, 
etc.,  R.  Co.  v.  Pontius,  19  Ohio  St.  221,  2  Am.  Rep.  391 ;  Condict 
v.  Grand  Trunk  R.  Co.,  54  N.  Y.  500,  and  several  cases  from  the 
Dominion  of  Canada. 

On  the  whole  case,  we  think  no  error  was  committed  by  the 
lower  court,  and  the  judgment  is  affirmed. 

Mount,  C.  J.,  and  Root,  Crow,  Fullerton  and  Hadley,  JJ., 
concur. 


SANTA  FE  PACIFIC  R.  CO.  V.  HOLMES. 

Supreme  Court,  United  States,  May,  ipo6. 


MASTER  AND  SERVANT  —  SAFE  PLACE  TO  WORK.  —  The  duty  of 
a  master  to  furnish  safe  places  to  work  in  and  safe  instruments  to  work 
with  is  a  continuing  one  and  must  be  exercised  whenever  circumstances 
require  it 

SAME  — TRAIN  DESPATCHER  FAILING  TO  ISSUE  NEW  ORDERS 
TO  TRAINS  AND  COLLISION  OCCURRING.  — A  train  despatcher 
by  the  promulgation  of  special  orders  which,  if  obeyed,  would  insure  the 
safety  of  two  approaching  passenger  trains,  does  not  relieve  the  company 
when  the  despatcher  afterwards  became  aware  of  the  danger  of  a  col- 
lision, from  the  disobedience  of  such 'orders,  which  might  have  been 
guarded  against  by  the  issuing  of  new  orders. 

FELOW-SERVANTS.  —  The  train  despatcher  was  the  representative  of 
the  company  and  not  the  fellow-servant  of  the  engineer  injured  in  the 
collision  of  the  trains. 

Error  to  the  United  States'  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  for  the  Southern  District  of  California  in  favor 
of  a  railway  employee  injured  in  a  collision  of  trains.    Affirmed. 

See  same  case  below,  68  C.  C.  A.  634,  136  Fed.  Rep.  66. 

Statement  by  Mr.  Justice  McKenna.  —  Action  brought  in  the 
Circuit  Court  of  the  United  States  for  the  Ninth  Circuit,  Southern 
District  of  California,  by  defendant  in  error,  for  damages  for  in- 
juries received  by  him  in  a  head-on  collision  of  two  trains,  on  one 
of  which  he  was  an  engineer.  The  answer  alleged  negligence  upon 
the  part  of  defendant  in  error,  by  disobeying  the  orders,  rules  and 
regulations  of  the  company,  and  also  alleged  that  the  collision  was 
caused  by  the  negligence  of  a  fellow-servant.    The  action  was  tried 
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without  a  jury,  and  the  Circuit  Court  found  for  defendant  in  error 
in  the  amount  of  $9,000,  and  entered  judgment  against  the  company 
for  that  sum.  The  judgment  was  affirmed  by  the  Circuit  Court  of 
Appeals  (68  C.  C.  A.  634,  136  Fed.  Rep.  66).  The  company,  being 
a  federal  corporation,  then  sued  out  this  writ  of  error. 

The  colliding  trains  were  regular  passenger  trains,  and  are  de- 
nominated in  the  testimony  as  train  No.  3  and  train  No.  4,  the 
former  being  westbound  and  the  latter  eastbound.  Defendant  in 
error  was  the  engineer  on  No.  4,  or  rather  one  of  the  engineers,  the 
train  being  hauled  by  two  engines.  He  was  the  engineer  of  the 
second  engine.  Both  trains  were  run  on  regular  schedule  or  time 
cards  when  on  time  or  slightly  delayed,  No.  4  having  the  right  of 
track.  On  the  morning  of  the  collision,  November  20,  1901,  train 
No.  3  was  unusually  delayed,  and  special  orders  became  necessary 
for  the  operation  of  the  trains  on  the  Arizona  division.  The  first 
order  was  issued  before  train  No.  4  had  left  Needles.  The  order 
was  as  follows :  "  No.  3  eng.  482  has  right  of  track  over  No.  4  eng. 
444  and  452  to  Needles,  but  will  run  1  hour  50  minutes  late  King- 
man to  Needles."  The  copy  of  the  order  was  delivered  to  train 
No.  4  before  4 122  a.  m.,  before  its  departure  from  Needles,  and  to 
No.  3  upon  its  arrival  at  Kingman  at  4:21  or  4:22  a.  m.  Train  No. 
4  ran  east  to  Mellen,  a  distance  of  11.9  miles,  where  it  stopped  upon 
signal.  In  the  meantime  the  second  order  (No.  23)  was  issued  by 
the  train  despatcher,  train  No.  3  having  been  more  delayed  in  ar- 
riving at  Kingman  than  had  been  expected.  This  order  was  de- 
livered to  train  No.  4  at  Mellen.  It  read  as  follows :  "  No.  3  eng. 
482  will  run  two  [2]  hours  late  Kingman  to  Needles."  A  copy  of 
the  order  was  delivered  to  No.  3  at  Kingman.  The  effect  of  these 
orders  and  the  general  rules  of  the  company  was  that  No.  3  was  to 
run  according  to  the  time  card,  except  that  it  was  to  run  two  hours 
late  and  was  to  have  the  right  of  track  over  No.  4,  the  latter  to 
look  out  for  No.  3,  and  run  with  reference  to  its  movement  as  pro- 
vided for  by  the  special  orders  in  connection  with  the  time  table. 
The  orders  and  the  time  table  would  have  made  Franconia  the 
proper  place  of  passing  of  the  trains,  No.  3  being  due  to  arrive  there 
at  5 :  17,  No.  4  at  5  :o6,  or  eleven  minutes  ahead  of  No.  3.  Train  No. 
3  should  have  left  Kingman  at  4:25.  It  left  at  4:31,  six  minutes 
late.  It  passed  Yucca,  however,  at  4 155  (this  is  disputed,  but  upon 
what  evidence  we  shall  presently  consider)  ;  it  should  not  have 
passed  until  4:57;  and  it  passed  Franconia  six  minutes  ahead  of 
time.    The  operator  at  Yucca  (the  only  night  telegraph  office  be- 
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tween  Kingman  and  Franconia)  at  4:58  or  59  reported  to  the 
train  despatcher  that  No.  3  had  passed  at  4:55.  No.  4  left  Mel- 
len,  which  was  the  only  night  office  between  Needles  and 
Franconia,  between  445  and  4:47,  and  ran  6.8  miles  to  Powell, 
arriving  there  at  five  o'clock.  A  stop  was  made  of  three  or  four 
minutes  for  the  purpose  of  adjusting  the  flow  of  oil  in  the  leading 
locomotive,  and  then  proceeded  towards  Franconia.  In  the  mean- 
time No.  3  had  arrived  at  Franconia  six  minutes  ahead  of  the  sched- 
ule time  under  the  special  order  for  leaving  that  station.  On 
approaching  the  station  the  engineer  signaled  an  inquiry  for  orders 
and  received  by  semaphore  signal  from  the  operator  the  reply: 
"  No  orders  from  the  train  despatcher."  He  did  not  stop  at  Fran- 
conia, and,  while  the  train  was  going  at  a  speed  of  from  sixty  to 
seventy  miles  an  hour,  about  one  and  one-quarter  miles  from  Fran- 
conia, it  collided  with  No.  4,  which  was  running  from  forty  to  fifty 
miles  an  hour.  Both  trains  were  wrecked,  the  engineer  of  the  lead- 
ing locomotive  of  No.  4  and  several  others  were  killed,  and  the 
defendant  in  error  sustained  serious  injuries.  The  operator  at  Fran- 
conia had  no  orders  that  morning  for  either  No.  3  or  No.  4.  But 
for  the  collision,  No.  4  would  have  reached  and  have  been  placed  on 
the  siding  at  Franconia,  notwithstanding  the  delay  at  Powell,  two 
or  three  minutes  before  No.  3  was,  due  at  Franconia.  Plaintiff  in 
error's  rule,  No.  385,  only  requires  the  train  not  having  the  right 
of  track  to  take  a  siding  and  be  clear  of  the  main  track  before  the 
leaving  time  of  the  opposing  train. 

Other  facts  are  stated  in  the  opinion. 

Gardiner  Lathrop,  T.  J.  Norton,  E.  W.  Camp  and  Robert 
Dunlap,  for  plaintiff  in  error. 

W.  H.  Stilwell,  Byron  Waters,  and  Win  Wylie,  for  defend- 
ant in  error. 

Mr.  Justice  McKenna  (after  stating  the  case  as  above)  deliv- 
ered the  opinion  of  the  court : 

The  case  here  is  in  narrow  compass  both  as  to  the  facts  and  the 
law.  It  is  apparent  that  none  of  the  operators  of  train  No.  4  was 
guilty  of  negligence.  The  second  special  order  indicated  Franconia 
as  the  meeting  point  of  the  trains  and  that  train  No.  4  should  reach 
there  before  5:17,  the  leaving  time  of  train  No.  3.  This  it  could 
have  accomplished  notwithstanding  the  delay  at  Powell.  It  is 
equally  apparent  that  train  No.  3  was  ahead  of  time  and  we  may 
consider  that  its  engineer  was  culpable.  The  question  is  yet  pre- 
sented whether  the  company  is  not  charged  with  liability.    In  this 
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question  there  are  involved  two  elements  —  one  of  law  and  one  of 
fact.  It  is  not  denied  that  the  train  dispatcher  represented  the  com- 
pany in  the  promulgation  of  the  special  orders.  It  is,  however, 
asserted  that  this  representation  ceased  by  the  promulgation  of  the 
orders,  and  that  he  was  not  required  to  repeat  them  or  promulgate 
new  ones.  "  There  is  no  ground,"  it  is  insisted,  "  either  upon  reason 
or  authority,  for  holding  that  a  principal  is  bound  to  stand  over  his 
servants  to  enforce  proper  and  sufficient  orders  once  given  to  them." 
There  is  an  instant  answer  to  the  contention.  Instead  of  according 
with  principle  and  authority,  it  is  opposed  to  both.  It  contradicts 
a  concession  elsewhere  made  in  the  argument,  that  it  is  the  duty  of 
a  railroad  company  to  promulgate  adequate  rules  and  regulations 
for  the  safety  of  employees  engaged  in  the  dangerous  duty  of 
operating  trains,  and  at  times  telegraph  orders  for  the  movements 
of  trains.  It  is  the  duty  of  a  master  to  furnish  safe  places  to  work 
in  and  safe  instruments  to  work  with,  and  of  this  there  need  be  no 
discussion.  The  duty  is  a  continuing  one  and  must  be  exercised 
whenever  circumstances  demand  it.  It  may  indeed  often  be  dis- 
charged by  one  exercise.  It  may  recur  at  any  moment  in  keeping 
moving  and  opposing  trains  in  safe  relation.  The  rules  of  the  com- 
pany recognize  this.  They  require  telegraph  operators  to  report  the 
time  of  departure  and  passing  of  trains.  This  is  absolutely  neces- 
sary for  supervision.  The  business  is  hazardous.  Trains  may  be 
rushing  towards  each  other  upon  a  single  track.  All  may  go  well. 
The  observance  of  time  alone  may  be  sufficient  for  safety.  But 
something  may  occur  to  one  of  the  trains,  with  or  without  fault  of 
anybody,  which  may  endanger  the  other.  May  a  train  despatcher 
know  it  and  not  guard  against  it?  A  negative  answer  would  be 
revolting. 

There  can  be  no  doubt  of  the  duty  of  the  train  despatcher  in  such 
case.  His  duty  is  clear  if  the  circumstances  call  for  action.  Did 
the  circumstances  in  the  case  at  bar  call  for  action  ?  In  answering 
this  it  will  do  no  good  to  discuss  cases.  The  principles  of  law  are 
clear.  A  master  must  furnish  a  safe  place  for  his  servant  to  work 
in,  and  the  risk  the  servant  assumes  of  the  negligence  of  a  fellow- 
servant  does  not  exempt  from  that  duty.  Or,  to  put  the  matter  more 
guardedly,  there  is  no  circumstance  in  this  case  which  exempted 
from  that  duty.  The  special  orders  were  an  assurance  of  the  com- 
pany, through  its  train  despatcher,  to  train*  No.  4,  that  it  could  run 
with  safety  between  Mellen  and  Franconia  if  it  arrived  at  the  latter 
station  before  5:17.    If  anything  occurred  to  change  that  condition 
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which  came  to  the  knowledge  of  the  company,  train  No.  4  was  en- 
titled to  know  it;  and  we  are  brought  to  the  simple  question,  Did 
anything  occur  ?  It  is  admitted  all  around  that  train  No.  3  did  not 
comply  with  orders,  and  arrived  and  departed  from  Franconia 
ahead  of  time.  It  is  disputed  whether  it  arrived  at  or  departed  from 
Yucca  ahead  of  time.  Both  of  the  lower  courts  found  that  it  did, 
and  we  cannot  say  that  the  evidence  does  not  sustain  the  finding. 
The  telegraph  operator  at  Yucca  notified  the  train  despatcher  that 
the  train  passed  two  minutes  ahead  of  time  —  passed  at  4:55;  its 
time  was  4  .-57 ;  and  we  know  that  it  passed  Franconia  six  minutes 
ahead  of  time  —  a  circumstance  which  tends  to  show  that  the  opera- 
tor at  Yucca  was  right.  That  there  was  an  error  in  the  operator's 
clock  was  an  afterthought  of  the  train  despatcher.  He  received  and 
recorded  on  the  "train  sheet"  the  time  (4:55)  which  was  given 
him.  He  testified  (his  deposition  was  taken  by  defendant  in  error) 
that  he  received  the  report  of  the  operator  at  4:58,  and  that  he  made 
the  entry  at  4 155,  "  just  before  the  accident,  and  placed  '  7 '  over 
the  second  '  5  '  just  after  the  accident."  He  was  asked  no  further 
explanation  by  either  of  the  parties.  The  operator  (who  was  also 
called  by  the  defendant  in  error)  testified  that  shortly  after  he  had 
reported  the  passing  of  train  No.  3  he  was  called  up  by  the  train 
despatcher,  who  asked :  "  What  time  have  you  got  ?  "  The  opera- 
tor gave  the  time  4:51  or  2:00,  and  the  despatcher  replied:  "Your 
clock  is  two  minutes  slow,"  or  such  a  matter.  And  this  testimony 
has  corroboration  in  the  testimony  of  the  operator  at  Kingman,  who 
heard  the  conversation.  It  appears,  therefore,  that  the  attention  of 
the  train  despatcher  was  challenged  to  the  fact  and  felt  the  import- 
ance of  the  fact  that  train  No.  3  was  running  contrary  to  orders. 
What  should  he  have  done  considering  that  two  trains  were  rushing 
toward  each  other  upon  a  single  track,  the  safety  of  both  depended 
upon  the  exact  observance  of  time  by  both  ?  Minutes  were  import- 
ant, and  how  important  the  testimony  exhibits  everywhere.  The 
clocks  of  the  telegraph  operators  are  adjusted  by  standard,  and 
not  allowed  to  vary  three  seconds.  The  practice  and  safety  of 
special  orders  are  recognized  as  dependent  upon  the  exact  observ- 
ance of  time.  Their  superiority  to  meeting  points  for  trains  is 
attempted  to  be  demonstrated  by  witness  by  saying  that  "it  is 
one  of  the  objects  of  good  railroading  to  cover  the  greatest  dis- 
tance in  the  least  time,  and  to  keep  in  motion  the  largest  num- 
ber of  trains  on  a  division."  The  object  was  beset  with  dangers 
and  demanded  a  proportionate  care.  It  allowed  little  margin 
Vol.  XX— 16 
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for  inevitable  delays.  There  was  no  place  in  it  for  any  negli- 
gence. A  train  was  in  fault  if  it  was  behind  time.  It  was  the 
height  of  culpability  to  be  ahead  of  time.  A  close  connection  at 
"  clearance  "  points  was  expected.  It  was  testified  that  trains  of  the 
first  class,  which  No.  3  and  No.  4  were,  "  can  clear  each  other  to  a 
second."  If  the  trains  are  of  different  classes  the  inferior  must 
clear  by  at  least  five  minutes. 

Such  was  the  system,  and  what  it  demanded  the  train  despatcher 
must  have  known.  In  such  a  system  minutes  —  and  even  seconds  — 
are  important,  and  it  was  the  duty  of  the  train  despatcher  to  regard 
them.  He  knew,  to  use  the  testimony  of  the  company's  chief  des- 
patcher, that  it  was  the  duty  of  train  No.  3  "  not  to  run  less  than 
two  hours  late  with  reference  to  her  schedule,  as  prescribed  in  the 
regular  time  table.,,  She  was  not  allowed,  was  his  emphatic  declara- 
tion, "  to  make  up  one  second  of  that  two  hours  as  long  as  that 
order  was  in  effect."  She  (to  keep  up  the  personification  of  the 
witness)  was  running  two  minutes  ahead  of  time.  This  might  of 
itself  have  caused  a  collision.  The  other  train  was  to  be  considered, 
and  that  minutes  were  important  should  not  have  been  out  of  the 
train  despatched  mind  an  instant.  He  knew  that  No.  3  had  the 
right  of  way,  with  no  obligation  to  No.  4  but  to  observe  time.  He 
knew  that  No.  4  was  "  to  get  into  the  clear  and  out  of  No.  3*s  way," 
and  had  no  other  guide  but  the  time  prescribed. 

These  comments  do  not  lose  their  force  or  application  by  reason 
of  the  fact  that,  under  the  special  orders,  the  trains  had  an  allow- 
ance of  eleven  minutes  at  Franconia.  This  allowance  was  made 
upon  the  basis  of  a  strict  observance  of  time,  the  perfect  working 
of  machinery,  and  exact  accordance  of  clocks.  But  such  perfec- 
tion, in  the  nature  of  things,  was  liable  to  disturbance,  and,  when 
disturbance  was  observed,  should  have  been  provided  against,  and 
immediately  provided  against.  It  was  no  time  to  take  chances  or 
debate  probabilities.  It  is  to  be  remembered  that  at  all  stations 
there  were  no  night  telegraph  offices.  Yucca  was  the  only  one  be- 
tween Yucca  and  Franconia,  and  between  those  stations  the  train 
was  lost  to  observation  and  control.  The  train  despatcher  indeed 
exhibited  his  concern.  All  of  the  fatal  significance  of  train  No.  3 
running  ahead  of  time  came  to  his  mind.  His  mistake  was  to  ac- 
count for  it  by  an  error  in  the  telegraph  operator's  clock  (giving  to 
him  this  excuse  against  the  finding  of  the  lower  courts),  although 
he  knew  that  the  clock  must  have  been  adjusted  that  day  under  the 
rules  with  the  standard  time.     If  we  were  forced  to  find  the  fact. 
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we  should  find  it  against  him;  but  it  is  enough  to  say  that  there 
was  brought  to  him,  considering  his  position  and  the  responsibilities 
upon  him,  a  demand  for  a  care  which  he  omitted  to  observe.  If  he 
had  been  as  considerate  as  he  ought  to  have  been,  he  would  have 
stopped  No.  3  at  Franconia.  And  for  this  conclusion  we  need  not 
the  proof  afforded  by  the  collision.  The  collision,  however,  and 
the  excuses  offered  for  it,  make  the  conclusion  irresistible.  Plaintiff 
in  error  excuses  the  train  despatcher  by  a  defect  in  the  clock  of  the 
telegraph  operator  at  Yucca.  The  engineer  of  No.  3  excuses  him- 
self by  virtually  condemning  the  clocks  of  the  company  by  which 
he  had  tested  his  watch.  He  is  sure  if  No.  4  had  been  running  on 
time  he  would  have  met  her  at  Haviland,  the  station  between  Yucca 
and  Franconia.  A  system  which  permits  such  confusion  and  the 
endangering  of  human  lives  is  wrong,  or  wrongly  administered.  We 
need  go  no  farther  in  the  present  case  than  to  say  that  it  was 
wrongly  administered.  The  train  despatcher  failed  to  take  into  ac- 
count and  do  what  a  prudent  man  would  have  taken  into  account 
and  have  done. 

Judgment  affirmed. 

Mr.  Justice  Brewer  dissents. 


CHICAGO,  M.  &  ST.  P.  R'Y  CO.  V.  LINDEMAN. 

United  States  Circuit  Court  of  Appeals,  Eighth  Circuit,  March,  ipo6. 


CUSTOMS  AND  USAGES— CUSTOM  MUST  BE  UNIFORM,  CER- 
TAIN, KNOWN  OR  NOTORIOUS  —  FACTS  HELD  INSUFFI- 
CIENT TO  ESTABLISH.  —  1.  A  custom  must  be  uniform,  certain  and 
known,  or  so  notorious  that  a  person  of  ordinary  prudence,  in  the  exer- 
cise of  reasonable  care,  dealing  with  its  subject,  would  have  been  aware 
of  it. 

Where  the  plaintiffs  witnesses  testify  that  there  was  a  custom  of  doing  an 
act  in  a  certain  way  and  that  they  followed  this  custom,  and  defendant's 
witnesses  testify  that  they  performed  the  act  at  the  same  place  during 
the  same  time  in  another  way,  and  no  witness  contradicts  the  testi- 
mony of  the  latter  or  testifies  that  the  alleged  custom  mentioned  b>  the 
plaintiffs  witnesses  was  either  uniform  or  universal,  it  is  held  that  the 
evidence  is  insufficient  to  warrant  a  finding  by  a  jury  that  the  alleged 
custom  was  uniform,  and  hence  the  question  of  its  existence  should  not 
have  been  submitted  to  them. 
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DAMAGES  —  FUTURE  PAIN  MUST  BE  REASONABLY  CERTAIN 
TO  AUTHORIZE  RECOVERY  —  THOSE  WHICH  MAY  RESULT 
ARE  NOT  RECOVERABLE.  —  2.  The  liability  for  future  damages  for  the 
wrongful  infliction  of  a  personal  injury  is  strictly  limited  to  compensa- 
tion for  such  pain  and  other  evil  effects  as  are  reasonably  certain  to 
result  from  it.  Possible,  even  probable,  future  effects  are  too  remote  and 
speculative  to  form  the  basis  of  legal  recovery. 

A  charge  that  the  plaintiff  may  recover  damages  for  pain  and  suffering  which 
may  result  from  the  injury  in  the  future  is  erroneous. 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri. 

Frank  Hagerman  (H.  H.  Field  and  Burton  Hanson,  on  the 
brief),  for  plaintiff  in  error. 

W.  F.  Guthrie  (L.  C  Boyle,  on  the  brief),  for  defendant  in 
error. 

Before  Sanborn,  Hook  and  Adams,  Circuit  Judges. 

Sanborn,  Circuit  Judge.  —  In  the  yards  of  the  defendant  below 
at  Kansas  City,  Mo.,  there  was  a  level  platform  fifteen  feet  above 
the  ground  and  217  feet  long,  and  a  trestle  293  feet  long  upon  a 
grade  of  five  and  three-tenths  per  cent,  which  extended  from  the 
platform  to  the  ground.  On  this  platform  and  trestle  there  was  a 
railroad  which  extended  into  the  yards  and  was  connected  with 
other  railroads.  A  short  distance  from  the  foot  of  the  incline  there 
was  a  switch,  by  means  of  which  an  engine  or  a  car  could  be  turned 
from  the  railroad  track  which  extended  from  the  platform  past  the 
switch  into  the  yard.  The  platform  and  trestle  were  constructed 
and  used  for  the  purpose  of  unloading  coal  from  cars  into  chutes 
provided  for  that  purpose.  Two  empty  coal  cars  stood  upon  the 
platform  which  the  yardmaster  had  directed  the  plaintiff  below  and 
three  of  his  fellow-servants  to  "  drop  "  down  from  the  platform 
into  the  yard.  Empty  cars  were  "  dropped  "  in  this  way :  An  en- 
gine was  coupled  to  the  cars  which  drew  them  out  over  the  summit 
of  the  incline  to  such  an  extent  that  they  could  be  held  there  by 
their  brakes,  but  would,  when  the  brakes  were  released,  be  drawn 
down  the  incline  and  sent  along  the  track  into  the  yard  by  gravity. 
When  cars  had  been  drawn  to  the  proper  place,  the  engine  was  un- 
coupled, moved  down  the  incline,  and  sent  upon  another  track  by 
means  of  the  switch,  and  as  soon  as  the  engine  had  passed  the  switch 
was  closed,  notice  was  given  to  the  field  brakeman  upon  the  cars 
who  released  the  brakes,  and  the  cars  were  then  dropped  down  the 
incline  and  passed  out  into  the  yard. 
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On  May  23,  1903,  Gage,  the  engineer,  Smith,  a  switchman,  whose 
place  was  upon  the  engine,  and  the  plaintiff,  whose  station  was  on 
the  top  of  the  cars,  undertook  to  drop  two  cars  into  the  yard.  The 
engine  was  coupled  to  them,  drew  them  upon  the  summit  of  the 
incline,  stopped  and  was  uncoupled,  the  plaintiff  set  one  brake  on 
the  leading  car  and  notified  the  switchman,  Smith,  upon  the  engine 
to  take  it  away.  The  engineer  and  Smith  started  the  engine  slowly 
down  the  incline,  but  the  brake  upon  the  car  did  not  hold  them,  and 
they  followed  the  engine.  As  soon  as  Smith  saw  that  the  cars  were 
coming  he  signaled  to  the  engineer  to  stop,  and  he  did  so.  Mean- 
while the  plaintiff,  who  had  been  standing  on  the  top  of  the  lead- 
ing car,  had  started  toward  the  rear  car  to  set  another  brake,  and 
as  he  was  stepping  from  one  car  to  the  other  they  struck  the  engine 
and  he  was  thrown  between  the  cars  by  the  impact  and  injured. 
He  sought  to  recover  damages  of  the  company  for  the  negligence 
of  Gage  and  Smith  under  the  statute  of  Missouri  which  charges 
railroad  companies  with  liability  for  the  carelessness  of  fellow- 
servants.  His  principal  charge  was  that  they  violated  a  custom 
of  stopping  the  engine  after  it  was  uncoupled  and  had  moved  from 
two  to  four  feet  away  from  the  cars  and  holding  it  there  until  the 
question  whether  or  not  the  brakes  would  hold  the  cars  was  deter- 
mined by  actual  trial.  The  defendant  denied  the  existence  of  this 
alleged  custom,  and  the  evidence  upon  this  issue  was  this:  The 
plaintiff  testified  that  he  had  assisted  in  dropping  cars  from  the 
platform  fifteen  or  twenty  times  and  that  such  a  custom  existed. 
Metier,  who  had  been  foreman  of  the  switching  crew  in  the  yard 
for  many  years,  testified  in  t|iis  way: 

"  Q.  Who  cuts  the  engine  off  from  the  cars  ?  A.  The  man  fol- 
lowing the  engine.  The  engine  slacks  away,  and  he  sits  in  sight 
there. 

Q.  Who  ?    A.  The  man  following  the  engine. 
Q.  What  does  he  sit  there  for  ?    A.  Watching  the  cars. 
Q.  What  does  the  engine  do  during  this  time?    A.  It  slacks 
ahead  and  stops. 

"  Q.  How  far  does  it  slack  ahead  ?    A.  Three  or  four  feet. 

"  Q.  I  will  get  you  to  state,  whether  this  thing  is  done  the  same 
way  day  and  night  —  or  different.     A.  The  same  way  day  and 

night" 

On  the  other  hand,  Smith,  the  switchman,  testified  that  he  prob- 
ably had  taken  cars  down  this  incline  fifty  or  seventy-five  times ;  that 
the  engine  never  stopped  after  it  was  uncoupled  at  any  time  when 


«* 
it 


246  20  AMERICAN  NEGLIGENCE  REPORTS. 

he  was  assisting,  but  that  it  went  on  slowly  down  the  incline  unless 
the  cars  started.  Gage,  the  engineer,  testified  that  he  had  taken  cars 
down  from  this  platform  four  or  five  times  and  had  seen  them 
dropped  frequently,  that  every  time  he  had  ever  seen  it  done  the 
engine  was  uncoupled  and  then  taken  slowly  down  the  incline,  and 
that  he  moved  it  in  the  usual  way  at  the  time  of  the  accident.  Fitz- 
gerald, another  engineer,  testified  that  he  had  worked  in  the  yards 
six  or  seven  years;  that  he  estimated  that  he  had  taken  cars  down 
from  that  platform  2,000  or  3,000  times,  and  that  he  never  stopped 
his  engine  after  uncoupling,  and  never  knew  it  to  be  stopped  unless 
the  brakes  on  the  cars  failed  to  hold.  Williams,  a  foreman  of  a 
switching  crew,  who  had  worked  in  this  yard  twelve  years  and  had 
assisted  to  take  cars  down  from  this  platform,  probably  500  times, 
testified  that  he  never  knew  an  engine  to  stop  on  the  incline  after 
it  was  uncoupled  unless  the  cars  started.  Black,  an  engineer,  testi- 
fied that  he  had  worked  four  or  five  years  in  the  yards  and  had 
taken  cars  down  from  that  platform  several  hundred  times,  that  he 
had  pulled  the  empties  out  over  the  summit  of  the  incline  so  that 
they  would  run  down,  then  cut  the  engine  off  and  had  gone  down ; 
that  he  had  seen  the  engine  catch  cars  which  came  down  when  the 
brakes  did  not  hold ;  but  that  he  could  not  remember  of  ever  stop- 
ping to  see  whether  or  not  the  brakes  would  hold. 

The  court  charged  the  jury  that  if  they  found  from  this  evidence 
that  there  was  a  uniform  custom  for  the  engineer  to  move  his  engine 
after  it  was  uncoupled  a  short  distance  in  front  of  the  leading  car 
and  then  wait  and  ascertain  whether  or  not  the  brakes  held,  and,  if 
they  did  not,  to  receive  the  impact  of  the  cars,  and,  if  they  did  hold, 
then  to  proceed  on  out  of  the  way  of  the  cars,  and  that  the  engineer, 
Gage,  and  the  switchman,  Smith,  violated  this  custom  at  the  time 
of  the  accident,  they  were  guilty  of  negligence  which,  if  causal, 
might  entitle  the  plaintiff  to  a  recovery.  An  exception  was  taken 
to  this  ruling,  and  it  is  specified  as  error.  A  custom  has  the  force 
of  law,  and  furnishes  a  standard  for  the  measurement  of  many 
of  the  rights  and  acts  of  men.  It  must  be  certain  or  the  measure- 
ments by  this  standard  will  be  unequal  and  unjust.  It  must  be  uni- 
form ;  for,  if  it  vary,  it  furnishes  no  rule  by  which  to  mete.  It  must 
be  known,  or  must  be  so  uniform  and  notorious  that  no  person  of 
ordinary  intelligence  who  has  to  do  with  the  subject  to  which  it 
relates  and  who  exercises  reasonable  care  would  be  ignorant  of  it ; 
for  no  man  may  be  justly  condemned  for  the  violation  of  a  law  or 
a  custom  which  he  neither  knows  nor  ought  to  know.     In  short, 


20  American  Negligence  Reports.  247 

a  binding  custom  must  be  certain,  definite,  uniform,  and  known, 
or  so  notorious  that  it  would  have  been  known  to  any  person  of 
reasonable  prudence  who  dealt  with  its  subject  with  the  exercise  of 
ordinary  care.  U.  S.  v.  Buchanan,  8  How.  83,  102,  103 ;  Bowling 
v.  Harrison,  6  How.  248,  259;  Collings  v.  Hope,  Fed.  Cas.  No. 
3,003;  Parrott  v.  Thacher,  9  Pick..  (Mass.)  426,  431;  York  v. 
Wistar,  Fed.  Cas.  No.  18,141 ;  Greenwich  Ins.  Co.  v.  Waterman,  54 
Fed.  Rep.  839,  842,  4  C.  C.  A.  600,  603 ;  Robinson  v.  U.  S.,  13  Wall. 
363,  366;  Jones  v.  Hoey,  128  Mass.  585,  587. 

The  record  in  this  case  fails  to  disclose  substantial  evidence  of 
one  of  the  elements  of  a  custom  of  this  nature  —  its  uniformity. 
Two  witnesses,  one  of  whom  had  taken  cars  down  from  this  plat- 
form only  fifteen  or  twenty  times,  testified  that  there  was  such  a 
custom,  and  that  cars  had  been  dropped  in  conformity  to  it.  Neither 
of  them  testified  that  this  custom  either  uniformly  or  universally 
prevailed,  or  that  there  was  not  a  custom  equally  well  established 
to  drop  them  without  stopping  the  engine  after  it  was  uncoupled  to 
ascertain  whether  or  not  the  brakes  would  hold  the  cars.  Five  wit- 
nesses testified  that  they  had  taken  cars  down  from  this  platform 
thousands  of  times  and  that  they  had  never  stopped  an  engine  or 
seen  it  stopped  on  the  incline  after  it  was  uncoupled  unless  the  cars 
started  and  it  stopped  to  catch  them,  and  that  they  neither  knew 
nor  followed  the  alleged  custom  of  the  plaintiff's  witnesses.  No  one 
came  to  contradict  the  testimony  of  any  of  these  five  witnesses  or 
to  say  that  they  had  not  taken  down  cars  without  stopping  the 
engine  upon  the  incline  in  the  way  and  to  the  extent  to  which  they 
had  testified.  The  result  was  the  uncontradicted  evidence  that  the 
custom  to  which  the  witnesses  for  the  plaintiff  testified  was  not 
uniform,  and  hence  that  it  was  not  binding.  Moreover,  because  it 
was  not  shown  to  be  unifohn  it  had  not  that  notoriety  which  could 
charge  the  engineer  and  the  switchman  with  notice  of  it,  and  as 
there  was  no  evidence  that  they  were  actually  aware  of  it  the  proof 
of  the  custom  failed  to  show  the  knowledge  or  notoriety  sufficient 
to  sustain  the  custom.  The  question  of  the  existence  of  the  custorr 
should  not  have  been  submitted  to  the  jury. 

Another  specification  of  error  is  that  the  court  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  for  such  pain  and  suffering 
caused  by  the  injury  as  he  "  may  in  the  future  suffer."  In  Chicago 
&  N.  W.  R'y  Co.  v.  De  Clow,  124  Fed.  Rep.  142,  143,  145,  61  C. 
C  A.  34,  35,  37,  in  which  this  court  had  occasion  to  consider  the 
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rule  applicable  to  this  question,  it  said :  "  The  liability  for  future 
damages  for  the  wrongful  infliction  of  a  personal  injury  is  strictly 
limited  to  compensation  for  such  suffering  and  other  evil  effects 
of  the  act  as  are  reasonably  certain  to  result  from  it.  Possible,  even 
probable,  future  damages  are  too  remote  and  speculative  to  form 
the  basis  of  legal  injury.  If  they  may  or  subsequently  do  result 
from  the  accident,  they  are  but  a  part  of  that  damnum  absque 
injuria  which  reaches  too  far  into  the  realm  of  conjecture  to  form 
any  part  of  the  basis  of  an  action  at  law.  Filer  v.  N.  Y.  Central  R. 
R.  Co.,  49  N.  Y.  42,  45,  5  Am.  Neg.  Cas.  147 ;  Curtis  v.  R.  &  S.  R. 
R.  Co.,  18  N.  Y.  534,  542,  9  Am.  Neg.  Cas.  606,  75  Am.  Dec.  258 ; 
Fry  v.  Railway  Co.,  45  Iowa,  416,  417;  White  v.  Milwaukee  City 
R'y  Co.,  61  Wis.  536,  541,  21  N.  W.  Rep.  524,  50  Am.  Rep.  154; 
Block  v.  Milwaukee  St.  R.  Co.,  89  Wis.  371,  380,  61  N.  W.  Rep. 
hoi,  27  L.  R.  A.  365,  46  Am.  St.  Rep.  849;  Smith  v.  Milwaukee 
Builders'  &  Traders'  Exchange,  91  Wis.  360,  368,  64  N.  W.  Rep. 
1041,  30  L.  R.  A.  504,  51  Am.  St.  Rep.  912;  Ford  v.  City  of  Des 
Moines,  106  Iowa,  94,  97,  75  N.  W.  Rep.  630;  Chicago,  R.  I.  &  Pac. 
R.  Co.  v.  McDowell,  (Neb.)  92  N.  W.  Rep.  121." 

The  charge  of  the  court  upon  this  subject  was  not  in  accord  with 
this  rule,  and  the  judgment  below  must  accordingly  be  reversed, 
and  the  case  remanded  to  the  court  below  with  instructions  to  grant 
a  new  trial. 


ILLINOIS  CENTRAL  R.  CO.  V.  ACKERMAN. 

United  States  Circuit  Court  of  Appeals,  Eighth  Circuit,  April,  1906. 


RAILROADS  — TEAM  STRUCK  AT  CROSSING  BY  BACKING  CARS 
ON  SIDE  TRACK —  LAST  CLEAR  CHANCE.  — The  rule  holding  a 
railroad  company  liable  for  injuries  to  a  person  on  its  tracks  due  to  the 
negligence  of  the  company's  employees,  though  the  injured  person  was 
also  negligent,  applies  only  when  the  employees  had  reason  to  know  of 
the  person's  negligence  and  the  danger  therefrom  in  time  to  prevent  the 
injury.  It  had  no  application  where  the  plaintiffs  intestate  drove  an 
express  wagon  upon  a  street  crossing  over  defendant's  railroad  track 
in  front  of  a  string  of  freight  cars  being  backed  along  a  side  track  and 
was  struck  by  such  cars  and  killed,  when  he  should  have  seen  the  cars 
in  the  exercise  of  ordinary  care  and  those  in  charge  thereof  were  justified 
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in  supposing  he  did  see  them  and  that  he  would  stop  until  they  had 
passed  up  to  the  time  when  he  drove  upon  the  track,  when  it  was  too  late 
to  stop  the  cars  (i). 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Iowa. 

Action  by  the  administratrix  to  recover  damages  for  the  death  of 
her  intestate  alleged  to  have  been  caused  by  the  negligence  of  the 
railroad  company.  Trial  to  a  jury  followed  by  a  verdict  and  judg- 
ment for  the  plaintiff.    Reversed. 

W.  J.  Knight  (J.  M.  Dickinson  on  the  brief),  for  plaintiff  in 
error.       • 

D.  J.  Lenehan  (L.  H.  Hurd  on  the  brief),  for  defendant  in  error. 

Before  Van  Devanter,  Hook  and  Adams,  Circuit  Judges. 

Hook,  Circuit  Judge.  —  There  was  substantial  evidence  of  the 
negligence  of  the  railroad  company  in  respect  of  the  speed  of  the 
cars  and  the  absence  of  signals,  and  the  verdict  of  the  jury  in  favor 
of  the  plaintiff  precludes  further  inquiry  into  that  matter.  But  the 
negligence  of  the  railroad  company  did  not  absolve  the  deceased 
from  his  duty  to  look  and  listen  before  venturing  upon  the  track, 
and  the  evidence  conclusively  shows  that  by  his  failure  to  perform 
that  duty  he  was  guilty  of  negligence  contributing  directly  to  his 
death. 

The  employees  of  the  railroad  company  were  engaged  in  pushing 
seven  freight  cars  southward  towards  a  much  traveled  street  in 


x.  In  Indianapolis  St.  R.  Co.  v.  Bo- 
on, (Ind.  App.,  June,  1906)  78  N.  E. 
Rep.  210,  the  court,  in  affirming  a 
judgment  for  plaintiff,  two  judges  dis- 
senting, said  in  part:  The  answers  to 
interrogatories  show  that  there  were 
two  car  tracks  in  Illinois  street  in  the 
city  of  Indianapolis,  four  feet  eight 
and  one-half  inches  apart,  the  rails 
of  which  were  laid  even  with  the 
pavement,  and  that  the  roadway  on 
each  side  of  said  tracks  was  fourteen 
feet  wide;  that  cars  going  south  used 
the  west,  and  those  going  north  the 
east,  track.  Plaintiff  was  driving  a 
horse  and  buggy  north  along  the  east 
side  of  the  street,  and  the  car,  with 
which  he  subsequently  came  in  colli- 
sion,  was    coming    from   the   north. 


He  turned  to  go  across  the  track,  in- 
tending to  go  south  on  the  west  side 
of  the  street,  to  a  residence  at  which 
he  wished  to  stop.  There  was  noth- 
ing to  prevent  him  seeing  the  car,  and 
nothing  to  prevent  the  motorman  see- 
ing him.  From  the  time  when  he  first 
turned  in  the  direction  of  the  track, 
until  he  was  struck,  he  moved  about 
fifteen  feet,  at  the  rate  of  about  four 
miles  an  hour.  The  car,  when  he  first 
began  to  turn,  was  about  225  feet 
north  of  him.  Illinois  street  was  in- 
tersected by  Twenty-ninth  street  at  a 
point  about  160  feet  north  of  him. 
The  car  was  running  at  the  rate  of 
twenty  miles  an  hour.  When  the  car 
was  about  sixty  feet  distant  he  first 
discovered  the  rate  of  speed  at  which 
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Dubuque,  Iowa,  crossing  which  were  six  railroad  tracks  operated  as 
part  of  the  main  line  and  yards  of  the  company.  The  engine  was 
upon  the  north  end  of  the  string  of  cars  and  was  moving  backwards. 
There  was  a  brakeman  on  the  car  next  to  the  engine  but  none  near 
the  end  of  the  cars  nearest  the  crossing.  No  flagman  was  stationed 
at  the  crossing.  The  deceased  was  twenty-three  years  of  age,  in- 
telligent, and  in  full  possession  of  his  faculties.  He  was  and  had 
been  for  more  than  a  year  in  the  service  of  Wells,  Fargo  &  Co.,  as 
the  driver  of  an  express  wagon.  He  was  thoroughly  familiar  with 
the  railroad  crossing,  was  accustomed  to  drive  over  it  several  times 
each  day,  and  knew  of  the  frequent  passage  of  trains  and  the  move- 
ment of  cars  in  switching.  The  horse  attached  to  the  wagon  was 
tractable,  gentle,  and  easily  controlled.  The  accident  occurred  in 
the  daytime.  The  deceased  drove  eastward  upon  the  south  side  of 
the  street  and  slowly  approached  the  railroad  tracks.  At  no  time 
prior  tc  the  moment  of  collision  was  the  horse  moving  at  such  speed 
as  would  have  prevented  the  deceased  from  stopping  him  almost 
instantly.  The  hood  of  the  wagon  top  projected  about  twelve  inches 
beyond  the  driver's  seat,  and  the  side  curtains  were  down,  thus  pre- 
venting the  deceased  and  the  brakeman  next  to  the  engine  from 
seeing  each  other  so  long  as  they  maintained  their  respective  posi- 
tions. As  the  deceased  neared  the  tracks  there  was  to  his  right  the 
passenger  station  of  the  railroad  company  and  to  his  left,  north- 
ward, in  the  direction  from  which  the  cars  were  approaching  was 
a  wide  open  space  across  which  there  was  an  unobstructed  view  for 


it  was  going,  and  acted  quickly,  in 
attempting  to  avoid  a  collision.  The 
answers  do  not  say  in  what  such 
action  consisted.  Its  particulars  are 
involved  in  the  motion  for  a  new  trial, 
and  are  shown  by  the  evidence.  It  is 
further  stated  by  the  answers  that 
when  he  first  saw  the  car  he  paid  at- 
tention to  its  speed,  which  he  under- 
estimated because  of  the  distance  in- 
tervening; that  he  did  not  know  that 
it  was  dangerous  to  try  to  cross  the 
track,  and  was  prevented  from  know- 
ing it  because  of  the  distance  of  the 
car  from  him,  his  position  in  front  of 
the  car  and  misjudging  its  speed;  that 
he  could  not  have  known  in  time  to 
have  avoided  his  accident;  that  it 
would  be  dangerous  to  try  to  cross; 


and  that  a  reasonably  prudent  man, 
under  the  circumstances,  would  not 
have  avoided  the  accident  The 
charge  in  the  complaint  is  that  the 
car  was  run  at  a  high  and  dangerous 
rate  of  speed.  The  issue  thus  ten- 
dered was  an  issue  for  the  jury,  to 
be  determined  by  it  with  reference  to 
existing  conditions  and  circumstances. 
*  *  *  No  effort  was  made  by  the 
motorman  to  check  the  speed  of  the 
car  prior  to  the  accident,  and  it  ran 
140  feet  or  more  after  the  collision 
before  it  was  stopped.  The  court 
further  said  that  the  doctrine  of  "  last 
clear  chance"  was  applicable. 

See  note  in  Vol.  18,  Am.  Neg.  Rep. 
161-173,  on  doctrine  of  "Last  Clear 
Chance."  • 
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a  long  distance.  A  single  illustration  will  suffice  upon  this  subject. 
A  look  to  the  northward  when  the  deceased  was  fifty  feet  from  the 
point  of  collision  on  the  second  track,  would  have  revealed  to  him 
the  approaching  cars  at  any  point  within  more  than  400  feet.  No 
danger  whatever  would  have  menaced  him  had  he  exercised  any 
fair  degree  of  care  for  his  own  safety.  The  speed  of  the  train  was 
variously  estimated  at  from  five  to  twelve  miles  an  hour.  The  brake- 
man  and  the  fireman  observed  the  wagon  as  it  slowly  approached 
the  track  upon  which  they  were  about  to  move,  but  supposed  that 
the  driver  would  drive  up  close  and  stop  as  was  the  custom.  In- 
stead of  stopping,  the  deceased  drove  immediately  in  front  of  the 
approaching  cars,  he  was  thrown  from  the  wagon  under  the  wheels 
of  the  cars  and  received  injuries  that  resulted  in  his  death. 

This  would  appear  to  present  a  case  of  negligence  upon  one  side 
and  such  contributory  negligence  upon  the  other  as  precludes  a 
recovery.  But  the  plaintiff  was  permitted  to  recover  in  the  trial 
court  upon  the  theory  that  the  employees  of  the  railroad  company, 
having  perceived  that  the  deceased  was  about  to  drive  upon  the 
track,  and  was  not  at  the  time  using  his  senses  of  sight  and  hearing 
to  discover  his  danger,  did  not  then  exercise  reasonable  and  ordi- 
nary care  to  prevent  the  accident.  In  other  words,  the  court  an- 
nounced the  rule  of  law  sometimes  called  the  "  last  chance  "  doc- 
trine which  has  been  developed  from  the  case  of  Davies  v.  Mann, 
10  Mees.  &  W.  546,  and  the  jury  found  that  the  facts  justified  its 
application. 

►  We  need  not  discuss  this  rule  and  its  proper  limitations  nor  the 
cases  in  which  it  has  been  applied,  for  we  are  clearly  of  the  opinion 
that  in  no  admissible  view  is  it  applicable  to  the  case  at  bar.  The 
evidence  before  the  jury  did  not  justify  a  finding  that  the  employees 
of  the  railroad  company  perceived  that  the  deceased  was  about  to 
drive  upon  the  track  before  the  very  moment  he  did  so  and  then  it 
was  too  late  to  avert  a  collision.  One  of  the  plaintiff's  witnesses 
said  that  the  horse  was  walking  so  slowly  he  thought  the  deceased 
was  going  tQ  stop,  and  the  fireman  and  brakeman  testified  that  the 
expressmen  were  in  the  habit  of  driving  up  close  to  the  track  and 
then  stopping  until  the  cars  passed  by.  It  is  true  that  they  did  not 
see  the  deceased  because  of  the  drawn  curtains  of  the  wagon  top ; 
but  even  so,  the  deceased  without  being  observed  by  them  could 
himself  have  seen  more  than  200  feet  of  the  string  of  approaching 
cars,  and  that  would  have  been  sufficient  for  his  purpose.  Nor  was 
the  deceased  required  to  look  and  listen  at  any  particular  point  in 
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his  journey  toward  the  tracks.  The  duty  imposed  upon  him  by  law 
would  have  been  fully  discharged  had  he  looked  and  listened  at  any 
point  sufficient  for  the  purpose  before  actually  venturing  into  danger. 
The  men  upon  the  train  were  not  obliged  under  the  circumstances 
to  anticipate  his  negligence.  They  could  very  well  have  assumed 
either  that  he  knew  of  the  approach  of  the  cars  and  intended  to 
stop  at  the  customary  safe  distance  or  that  he  would  look  when  near 
the  track  and  then  stop  before  going  upon  it.  They  did  not  know 
that  he  was  inattentive  and  absent-minded,  nor  did  they  know  of 
his  purpose  to  continue  his  onward  course.  He  was  not  in  a  place 
of  danger  until  it  was  too  late  to  prevent  the  accident.  The  negli- 
gence of  the  employees  of  the  railroad  company  and  that  of  the  de- 
ceased were  concurrent  and  continuous  down  to  the  very  moment 
of  the  collision,  and  there  is  no  room  for  the  contention  that  the 
negligence  of  the  latter  should  be  regarded  as  a  known  condition 
upon  which  the  negligence  of  the  former  subsequently  operated. 
The  request  of  the  railroad  company  for  a  directed  verdict  should 
therefore  have  been  granted. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  direction  to  grant  a  new  trial. 


SOUTHERN  RAILWAY  CO.  V.  PATTERSON. 

Supreme  Court,  Alabama,  June,  ipo6. 


CARRIER  AND  PASSENGER  —  PERSON  ASSISTING  FEEBLE  PAS- 
SENGER TO  BOARD  TRAIN  INJURED  BY  ALIGHTING  AFTER 
TRAIN  MOVED.  —  Where  it  appeared  that  the  plaintiff,  before  assisting 
an  old  lady  who  was  nearly  blind  to  board  a  train,  had  told  the  con- 
ductor of  the  old  lady's  condition  and  of  her  need  of  assistance  and  was 
requested  to  give  such  assistance,  and  that  before  he  could  place  the 
old  lady  in  a  seat  the  train  began  to  move,  notwithstanding  the  con- 
ductor's knowledge  of  the  plaintiff's  intention  to  alight  after  rendering 
the  stated  assistance  and  the  plaintiff  attempted  to  alight  from  the  moving 
train  and  was  injured,  the  railroad  company  was  liable. 

Appeal  from  Circuit  Court,  Jackson  County. 
Action  by  S.  J.  Patterson  against  the  Southern  Railway  Company. 
Judgment  for  plaintiff.    Defendant  appeals.    Affirmed. 
Humes  &  Speake,  for  appellant. 
J.  A.  Bilbro,  for  appellee. 
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Tyson,  J.  —  The  plaintiff  received  his  injuries  from  a  fall  caused 
by  stepping  from  one  of  the  defendant's  passenger  trains  while 
moving.  It  was  shown  both  by  the  averments  of  the  complaint  and 
his  testimony  that  he  had  boarded  the  train  for  the  purpose  solely 
of  assisting  an  old  lady,  who  was  nearly  blind,  at  her  instance  and 
request,  to  take  passage  upon  it;  and  before  he  could  locate  her  in 
a  seat  the  train  began  to  move  out  of  the  station.  According  to  the 
averments  of  the  complaint  and  his  testimony,  he  had  told  the  con- 
ductor in  charge  of  the  train,  before  boarding  it,  of  the  old  lady's 
condition  and  of  her  need  of  assistance  to  get  upon  the  train,  and 
to  secure  a  seat,  and  was  requested  by  that  officer  to  perform  that 
service.  It  is  undoubtedly  the  law  that  "  a  carrier  owes  a  duty  to 
persons  who  come  upon  a  train  accompanying  passengers,  with  the 
intention  of  getting  off  before  the  train  starts  or  for  the  purpose  of 
meeting  passengers  who  are  about  to  alight.  And  especially  is  there 
such  a  duty  when  a  passenger  requires  assistance  which  the  ser- 
vants of  the  carrier  do  not  undertake  to  render.  But  if  the  ser- 
vants  of  the  carrier  have  no  notice  or  knowledge  of  the  intention 
of  one  thus  coming  on  board  to  get  off  before  the  starting  of  the 
train,  they  owe  him  no  additional  duty  as  to  affording  him  an  oppor- 
tunity to  safely  alight."  6  Cyc.  615.  But  where  the  conductor 
of  the  train  knows  or  should  have  known  that  the  only  purpose  of 
the  person  assisting  a  passenger,  needing  assistance  to  board  the 
train,  is  to  assist  the  passenger  to  a  seat,  he  is  bound  to  give  such 
person  a  reasonable  opportunity  to  alight  before  starting  it.  And 
if,  after  the  train  is  started,  the  person  alights  from  it,  and  is  in- 
jured, and  his  act  of  alighting  is  not  under  such  circumstances  as 
to  make  him  guilty  of  contributory  negligence,  he  is  unquestionably 
entitled  to  recover  the  damages  suffered  by  him.  L.  &  N.  R.  R.  Co. 
v.  Crunk,  119  Ind.  542,  3  Am.  Neg.  Cas.  229,  21  N.  E.  Rep.  31, 
12  Am.  St.  Rep.  443 ;  Galloway  v.  C,  R.  I.  &  P.  R'y  Co.,  87  Iowa 
458,  3  Am.  Neg.  Cas.  395,  54  N.  W.  Rep.  447 ;  Evansville  &  T.  H. 
R.  Co.  v.  Athon,  6  Ind.  App.  295,  3  Am.  Neg.  Cas.  15,  33  N.  E. 
Rep.  469,  51  Am.  St.  Rep.  303;  Wood  on  Railroads,  §  305,  p.  1297, 
and  note  2;  2  Redfield  on  the  Law  of  Railways,  280;  4  Elliott  on 
Railroads,  §  1578,  p.  2458;  note  29  Am.  St.  Rep.  54. 

Mr.  Elliott  in  his  work  cited  above  says :  "  There  is  some  diver- 
sity of  opinion  as  to  whether  one  who  enters  a  train  for  the  purpose 
of  assisting  a  passenger  is  to  be  regarded  as  a  passenger,  and  there 
are  cases  which  seem  to  hold  that  such  a  person  is  a  passenger.  We 
are  unable  to  assent  to  this  doctrine  as  broadly  held  by  some  of  the 
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cases,  for  it  seems  to  us  that  the  extraordinary  duty  of  a  carrier  to 
a  passenger,  is  not,  as  a  general  rule,  owing  to  such  a  person,  al- 
though we  have  no  doubt  that  the  railroad  company  owes  to  him 
the  duty  of  exercising  ordinary  or  measureable  care.  There  may 
probably  be  cases  where  a  person  assists  a  passenger  on  a  train,  as, 
for  instance,  where  the  passenger  is  ill,  feeble,  too  young  to  care 
for  himself  or  the  like,  where  it  is  proper  to  hold  that  the  person 
needing  the  assistance  is  a  passenger,  but  where  there  is  no  reason 
for  rendering  assistance  the  person  giving  it  cannot,  as  we  believe, 
be  regarded  as  a  passenger."  We  think  the  distinction  here  pointed 
out  by  the  learned  author  is  well  taken.  The  illustration  given  by 
him  of  the  condition  of  the  person  taking  passage  rendering  it 
necessary  to  have  an  assistant  to  help  him  safely  board  or  get  off 
the  train,  brings  such  an  assistant,  rendering  the  requisite  service, 
within  the  category  with  respect  to  the  duty  owing  by  the  carrier 
of  a  passenger,  and  where  injury  is  suffered  by  such  an  assistant 
at  the  hands  of  the  carrier  in  performing  the  service  assumed  by 
him,  whether  assumed  at  the  instance  of  the  passenger  or  the  ser- 
vant of  the  carrier  whose  duty  it  was  to  render  it,  in  the  absence 
of  all  explanation,  the  law  presumes  it  was  the  result  of  the  car- 
rier's fault,  and  casts  upon  the  latter  the  burden  of  overturning  the 
presumption,  or  of  showing  that  diligence  and  a  careful  observance 
of  duty  could  not  have  prevented  the  injury. 

We  fully  concur  in  the  view  that  the  duty  of  the  conductor  not 
to  start  the  train  never  arose  in  this  case  unless  he  knew  or  ought 
to  have  known  that  the  plaintiff's  sole  purpose  in  going  on  it  was 
to  assist  the  lady  to  a  seat.  But  we  think  the  circumstances  shown 
were  such  as  to  afford  the  reasonable  inference  that  he  did  not  know 
or  ought  to  have  known  that  plaintiff  boarded  the  train  solely  for 
that  purpose.  It  is  reasonable  to  suppose  that  plaintiff  would  not 
have  approached  him,  and  made  known  the  infirmity  of  the  old 
woman  if  he  intended  to  take  passage  himself.  Had  he  intended  to 
do  so  it  is  more  than  probable  he  would  have  assisted  the  woman 
to  board  the  train  and  to  a  seat  without  making  known  her  condition 
and  need  of  assistance  to  that  servant  of  the  defendant.  L.  &  N.  R. 
R.  Co.  v.  Crunk,  supra;  Galloway  v.  C,  R.  I.  &  P.  R'y  Co.,  supra. 

Nor  can  it  be  affirmed,  as  a  matter  of  law,  that  plaintiff's  alight- 
ing from  the  train,  while  moving,  under  the  circumstances  shown, 
was  an  act  of  negligence  which  would  defeat  his  recovery.  Whether 
it  was  or  not  was  a  question  for  the  jury.  Central  R.  &  Banking 
Co.  v.  Miles,  88  Ala.  256,  2  Am.  Neg.  Cas.  29,  6  So.  Rep.  606; 
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North  B.  St.  R'y  v.  Calderwood,  89  Ala.  247,  2  An?.  Neg.  Cas.  43, 
7  So.  Rep.  360,  18  Am.  St.  Rep.  105;  Montgomery  &  E.  R.  R.  Co. 
v.  Stewart,  91  Ala.  421,  424,  2  Am.  Neg.  Cas.  62,  8  So.  Rep.  708; 
Watkins  v.  Birmingham  R'y  &  E.  Co.,  120  Ala.  147,  152,  24  So.  Rep. 
392,  43  L.  R.  A.  297,  and  authorities  there  cited.  There  was  clearly 
no  duty  on  plaintiff  to  request  the  conductor  to  stop  the  train,  after 
it  started,  for  him  to  alight.  Miles'  Case,  supra.  He  had  the  right 
to  get  off,  and  if  injured  in  doing  so  he  may  recover  If  the  con- 
ductor knew  or  ought  to  have  known  what  his  purpose  was  in  board- 
ing it,  there  being  no  dispute  but  that  he  was  diligent  in  the  service 
he  was  rendering,  and  in  getting  off  he  did  no  more  than  a  prudent 
and  careful  man  would  have  done.  And  the  breach  of  duty  owing 
to  him  by  the  conductor  in  starting  the  train  without  giving  him  a 
reasonable  opportunity  to  alight  was  clearly  the  proximate  cause  of 
his  injury,  just  as  much  so  as  was  the  breach  of  duty  the  proximate 
cause  of  the  injury  recovered  for  in  the  case  of  Central  R.  R.  & 
Banking  Co.  v.  Miles,  and  other  cases  cited  by  us  of  a  similar  r  ature. 
We  need  only  apply  these  principles  to  the  points  insisted  on  for  a 
reversal  in  brief  of  appellant's  counsel,  except  as  to  charge  eight, 
to  see  that  none  of  them  are  well  taken. 

Charge  eight  was  calculated  to  mislead  the  jury  to  the  conclusion 
that  the  conductor  must  have  had  express  notice  that  plaintiff  was 
not  a  passenger,  or  did  not  intend  to  remain  on  the  train. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 


FINNEY  V.  STEELE. 

Supreme  Court,  Alabama,  June,  ipo6. 


LANDLORD  AND  TENANT  — PREMISES  RENTED  OF  WHICH 
PERSON  HAVING  CONTAGIOUS  DISEASE  HAD  BEEN  OCCU- 
PANT.—  While  an  owner  who  rents  premises  to  a  lessee  without  dis- 
closing defects  of  which  the  owner  has  knowledge,  but  the  lessee  has 
none,  is  liable  to  the  latter  for  resulting  damages,  a  landlord  was  not 
liable  for  damages  to  a  tenant  whose  infant  child  became  sick  with  a 
contagious  disease,  contracted  in  the  leased  premises  formerly  occupied 
by  a  person  infected  with  such  a  disease,  where  the  landlord  had  em- 
ployed a  skilled  physician  and  an  experienced  nurse  to  disinfect  the 
premises  and  they  were  disinfected,  though  experts  testified  that  there 
were  better  means  of  disinfection  than  those  used. 
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Appeal  from  Circuit  Court,  Madison  County. 

Action  by  Thomas  L.  Finney  against  Walter  R.  Steele.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Cooper  &  Foster,  for  appellant. 

King  &  Bankhead,  for  appellee. 

Simpson,  J.  —  This  suit  was  brought  by  the  appellant  against  the 
appellee  claiming  damages  by  reason  of  the  fact  that  the  defendant 
leased  to  the  plaintiff  a  certain  house,  in  which  there  had  been  a 
person  infected  with  a  contagious  disease  known  as  "  scarlet  fever," 
from  which  said  house  had  become  infected,  and  the  plaintiff  claims 
that  the  defendant  concealed  from  plaintiff  the  fact  that  said  house 
had  been  so  infected,,  and  that  as  a  result  the  plaintiff's  infant 
daughter  became  infected  with  such  disease,  had  a  spell  of  sickness 
therefrom,  and  still  suffers  from  the  results.  The  damages  are 
claimed  for  the  actual  expense,  the  deprivation  of  the  services,  com- 
panionship, etc.,  of  his  daughter  and  for  mental  pain  and  anxiety 
resulting  to  plaintiff  from  said  sickness. 

In  addition  to  the  legal  points  made  on  the  pleading,  the  general 
defense  was  that  although  it  was  proved  that  there  had  been  a  case 
of  scarlet  fever  in  said  house,  yet,  before  leasing  the  premises 
to  the  plaintiff,  the  defendant  had  employed  a  skilled  physician 
to  have  said  premises  thoroughly  fumigated  and  disinfected,  that 
it  was  fumigated  by  a  skilled  nurse  under  the  direction  of  said 
physician,  and  the  report  made  to  plaintiff  that  it  was  disin- 
fected before  he  leased  it  to  the  plaintiff.  There  was  no  dispute 
about  the  fact  that  scarlet  fever  is  an  infectious  and  contagious  dis- 
ease, that  there  had  been  a  case  of  it  in  said  house,  and  that  the 
plaintiff's  daughter  after  moving  into  said  house  had  said  fever.  It 
was  proven  that,  by  direction  of  the  defendant,  Dr.  H.  D.  Westmore- 
land, who  was  a  physician  of  eight  or  ten  years'  practice,  had  given 
directions  to  Martha  M.  Gullette,  who  was  a  nurse  of  experience  and 
skill,  to  disinfect  the  house;  that  said  Martha  M.  Gullette  was  in- 
structed to  disinfect  with  sulphur  and  bichloride  of  mercury,  that 
she  burned  sulphur  in  the  house  for  twenty-four  hours,  and  used 
1-500  bichloride  of  mercury;  that  she  had  had  experience  with  this 
and  other  infectious  diseases  at  the  Charity  Hospital  in  New  Or- 
leans, and  other  places,  that  she  considered  the  house  fre£  from 
contagion  when  she  finished  the  fumigation ;  that  the  bath  room  was 
fumigated  by  burning  sulphur,  and  the  walls  and  bath  tub  sprayed 
and  washed  with  said  bichloride  of  mercury.  Said  nurse  testified 
that  she  washed  the  floor  of  the  room  where  the  patient  had  had 
scarlet   fever  after  sweeping  it,  but  could  not  say  whether  she 
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scoured  it,  and  that  the  floor  was  sprayed  with  bichloride  of  mer- 
cury ;  that  she  did  not  remember  whether  she  removed  the  window 
shades  or  not,  that  she  did  not  remove  the  paper  from  the  walls, 
that  she  had  never  known  of  any  contagion  remaining  in  a  room 
fumigated  as  she  did  this  one.  It  was  shown  that  the  doctor  and 
the  nurse  reported  to  the  defendant  that  the  house  had  been  disin- 
fected. The  plaintiff  himself  testified  that  the  bedroom  in  question 
was  strewn  with  paper  and  other  litter  when  he  went  to  examine 
the  house,  and  the  bathroom  very  dirty,  and  that  there  was  a  tissue 
paper  ornament  hanging  on  the  gas  fixture  in  the  middle  of  the 
room.  There  was  a  conflict  between  the  testimony  of  the  plaintiff 
and  that  of  defendant  as  to  whether  the  defendant  did  tell  the  plain- 
tiff that  there  had  been  a  case  of  scarlet  fever  in  the  house.  Plain- 
tiff introduced  physicians  as  expert  witnesses  who  testified  that  in 
order  to  thoroughly  disinfect  a  house  in  which  there  had  been 
scarlet  fever,  it  was  necessary  to  remove  the  wall  paper  and  scrape 
the  walls,  or  wash  them  thoroughly  with  a  solution  of  bichloride  of 
mercury  formaldehyde ;  that  all  hangings,  such  as  shades  and  cur- 
tains, should  be  burned,  or  thoroughly  boiled,  the  floors  thoroughly 
scoured  with  a  strong  solution  of  bichloride  of  mercury,  and  the 
mattress  and  bedding  burned.  That  sulphur  fumigation  was  of 
doubtful  efficiency,  and  was  never  relied  upon  by  the  profession 
since  the  discovery  of  formaldehyde,  that  while  1-500  solution  of 
bichloride  of  mercury  was  sometimes  .used,  he  considered  1-250 
better.  That  sulphur  and  bichloride  of  mercury  had  been  used  for 
disinfection  for  almost  a  century,  and  formaldehyde  was  of  more 
recent  use  and  considered  more  efficacious. 

While  one  who  rents  or  leases  a  house  to  another  does  not  thereby 
warrant  the  condition  of  the  premises  unless  specially  mentioned, 
the  doctrine  of  caveat  emptor  applying,  yet  if  there  are  defects 
known  to  the  owner,  rendering  the  premises  unsafe,  either  from 
unseen  dangers  otherwise  or  from  infection,  the  owner  who  con- 
ceals, such  dangers,  and  fails  to  communicate  the  knowledge  of  the 
same  to  the  party  to  whom  the  premises  are  leased,  he  being  ignorant 
thereof,  is  liable  to  the  lessee  for  any  damages  resulting  therefrom. 
The  cases  base  the  liability  variously  on  fraudulent  concealment, 
on  the  breach  of  the  duty  which  the  relation  implies,  etc.,  but  not 
upon  the  principle  of  an  implied  warranty.  Hence,  great  stress  is 
laid  in  the  cases  referred  to  by  appellant  and  others,  on  the  neces- 
sity of  knowledge  of  the  defect  or  infection,  in  order  to  fix  the  lia- 
bility on  the  lessor.  Minor  v.  Sharon,  112  Mass.  477,  487,  17  A.m. 
Rep.  122;  note  to  same  case  in  17  Am.  Rep.  127;  Cesar  v.  Karutz, 
Vol.  XX  — 17 
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60  N.  Y.  229,  19  Am.  Rep.  164;  Coke  v.  Gutkese,  80  Ky.  598,  44 
Am.  Rep.  499;  Booth  v.  Merriam,  (Mass.)  30  N.  E.  Rep.  85. 

In  another  case  in  the  Supreme  Court  of  Massachusetts,  in  which  a 
party  leased  premises  on  which  there  was  a  vault  emitting  offensive 
and  dangerous  odors,  and  had  employed  his  own  servant  to  throw 
lime  in,  and  nail  boards  over  the  vault,  the  court  says  that  it  is  not 
enough  that  the  landlord  knows  of  the  source  of  the  danger  unless 
also  he  knows,  or  common  experience  shows  that  it  is  dangerous. 
He  is  bound  at  his  peril  to  know  the  teachings  of  common  experi- 
ence, but  he  is  not  bound  to  foresee  results  of  which  common 
experience  would  not  warn  him,  and  which  only  a  specialist  would 
apprehend  (citing  a  number  of  cases).  The  court  goes  on  to  hold 
that  if  the  defendant  knew  the  vault  was  dangerous,  and  by  his  own 
servant  undertook  to  remedy  it  by  "  means  which  were  ineffectual 
for  that  purpose,  and  which  he  knew,  or  ought  to  have  known  were 
ineffectual,  he  cannot  escape  liability  by  employing  a  servant  to  do 
the  work,"  because  he  was  responsible  for  the  act  of  his  servant. 
The  court  also  refers  to  a  previous  case  in  which  a  man,  over  whose 
hay  white  lead  had  been  spilled,  undertook  himself  to  separate  it, 
and  sold  some  of  the  hay  which  proved  injurious,  and  it  was  held 
that  he  was  liable  because  his  belief  in  the  success  of  his  remedy 
was  merely  conjectural  and  uncertain.  Martin  v.  Richards,  (Mass.) 
29  N.  E.  Rep.  591,  593. 

The  Supreme  Court  of  Tennessee,  after  a  thorough  examination 
of  this  subject,  thus  summarizes  the  results :  "  We  think  the  great 
weight  of  authority  is  that  if  a  landlord  lease  premises  which  are 
at  the  time  in  an  unsafe  and  dangerous  condition,  he  will  be  liable 
to  his  tenant  for  damages  that  rtiay  result,  if  he  knows  the  fact  and 
conceals  it,  or  if  by  reasonable  care  and  diligence  he  could  have 
known  of  such  dangerous  and  unsafe  condition,  provided,  reason- 
able care  and  diligence  is  exercised  by  the  tenant  on  his  part,"  (cit- 
ing a  number  of  authorities).  The  court  proceeds  to  remark  that 
M  the  liability  does  not  arise  upon  any  question  of  contract,  but 
upon  the  obligation  to  the  tenant  not  to  expose  him  to  danger  of 
which  the  landlord  knows,  or  could  know  by  reasonable  care." 
Hines  v.  Willcox,  96  Tenn.  148,  33  S.  W.  Rep.  914,  34  L.  R.  A. 
824,  832,  54  Am.  St.  Rep.  823,  830.  The  court  reaffirmed  this  case 
on  application  for  rehearing  in  which  it  is  said  that  the  rule  imposes 
reasonable  care,  etc.,  page  831  of  54  Am.  St.  Rep.  (96  Tenn.  328. 
34  S.  W.  Rep.  420).  We  do  not  commit  ourselves  to  going  as  far 
as  this  case  does,  but  cite  it  as  stating  the  doctrine  in  its  strongest 
light  in  making  the  landlord  liable,  not  only  for  failing  to  make 
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known  defects  that  are  known,  but  also  making  him  responsible  for 
those  he  could  have  discovered  by  reasonable  care  and  diligence. 

In  the  case  of  Cutter  v.  Hamlen  (Mass.)  18  N.  E.  Rep.  397,  1 
L.  R.  A.  429,  the  landlord  was  sued  for  damages  resulting  from 
his  having  rented  a  house  infected  with  diphtheria,  and  having  de- 
fective drains.  There  was  evidence  that  the  house  had  been  fumi- 
gated by  the  board  of  health,  and  indorsed  O.  K.  by  the  inspector, 
and  the  court  says :  "  If  the  case  stopped  there,  we  should  be  of 
opinion  that  the  landlord  was  justified  in  assuming  that  the  house 
had  been  disinfected,  and  that  the  requirements  of  Minor  v.  Sharon, 
supra,  were  satisfied."  Page  398  of  18  N.  E.  Rep.  (1  L.  R.  A.  429). 
But  as  there  was  the  additional  defect  that  the  drains  were  known  to 
be  defective,  and  also  that  there  were  specific  statements,  the  matter 
was  held  to  properly  have  been  submitted  to  the  jury.  Page  399 
of  18  N.  E.  Rep.  (1  L.  R.  A.  429). 

In  the  case  now  under  consideration,  the  only  defect  suggested 
was  that  there  had  been  a  case  of  scarlet  fever  in  the  house.  It 
was  shown  without  contradiction,  that  the  disinfecting  of  the  house 
was  intrusted  by  the  owner  to  an  experienced  physician  and  a 
trained,  experienced,  and  competent  nurse.  While  there  is  testi- 
mony by  other  experts  giving  their  opinion  that  there  were  better 
means  of  disinfecting  than  were  used,  yet  there  is  not  a  word  of 
testimony  questioning  the  experience  or  competency  of  the  physician 
and  nurse  to  whom  the  work  of  disinfecting  the  house  was  com- 
mitted. Dr.  Wheeler,  the  health  officer,  testified  that  when  infec- 
tious diseases  were  in  any  house,  it  was  the  duty  of  "  the  attending 
physician  and  the  head  of  the  family,  or  the  owner  of  the  prem- 
ises "  to  report  the  matter  to  him,  which  was  not  done  when  the 
first-named  case  occurred  fn  this  house.  But  he  further  testified 
that  the  health  officer  never  disinfected  premises  where  the  attend- 
ing physician  attended  to  this.  Dr.  Westmoreland  was  the  attend- 
ing physician  in  this  case.  Under  this  state  of  facts,  and  the  au- 
thorities above  cited,  we  think  the  defendant  would  have  been  en- 
titled to  the  general  charge  in  his  favor  on  this  case.  Hence,  it  is 
not  necessary  to  go  into  an  examination  of  the  questions  raised  on 
pleading  and  evidence. 

The  judgment  of  the  court  is  affirmed. 

Weakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concur. 
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SANTA  FE,  PRESCOTT  &  P.  R.  CO.  V.  FORD. 

Supreme  Court,  Arizona,  May,  ipo6. 


RAILROADS  —  CONSIGNEE  REMOVING  FREIGHT  FROM  CAR  OF 
TRAIN  INJURED  BY  ITS  MOVEMENT.  —  Where  it  appeared  that 
the  plaintiff  and  his  brother  were  consignees  of  ice  conveyed  in  the 
caboose  of  defendant's  freight  train  and  being  at  the  station  to  receive 
it  were  told  by  the  conductor  to  remove  it  as  he  was  short  of  help,  and 
they  proceeded  to  do  so  and  while  engaged  in  removing  it  plaintiff 
was  thrown  out  of  the  car  by  the  jar  of  the  train  that  was  coupling 
other  cars  and  he  was  injured,  he  was  not  a  mere  licensee  but  was  an 
invitee  and  as  such  was  entitled  to  protection  against  the  negligence  of 
defendant  through  its  servants,  and  whether  the  conductor  had  authority 
to  authorize  the  plaintiff  to  remove  the  ice  was  immaterial. 

INSTRUCTION  —  ERROR  IN  STATEMENT  OF  CARE  REQUIRED 
OF  DEFENDANT.  —  An  instruction  that  if  plaintiff  was  guilty  of  con- 
tributory negligence  he  would  nevertheless  be  entitled  to  recover  if  it 
appeared  from  the  evidence  not  merely  that  the  defendant  actually  knew 
but  that  it  "  might  have  known  "  or  "  had  reason  to  know  "  or  "  reason- 
ably would  have  known"  of  plaintiff's  contributory  negligence  or  posi- 
tion and  negligence  and  could  thereafter  by  the  exercise  of  reasonable 
care  have  avoided  the  accident  and  injury,  was  erroneous  as  laying  down 
too  broad  a  rule  of  responsibility  on  the  part  of  the  defendant 
Doan,  J.,  dissenting. 

Appeal  from  District  Court,  Maricopa  County. 

Action  by  George  S.  Ford  against  the  Santa  Fe,  Prescott  & 
Phoenix  Railway  Company.  There  was  a  judgment  for  plaintiff  and 
defendant  appeals.    Reversed  and  remanded. 

T.  J.  Norton,  L.  H.  Chalmers  and  U.  T.  Clotfelter,  for 
appellant. 

Alfred  Franklin  and  A.  C.  Baker,  for  appellee. 

Nave,  J.  —  George  S.  Ford,  as  plaintiff,  brought  suit  against  the 
Santa  Fe,  Prescott  &  Phoenix  Railway  Company,  a  corporation,  as 
defendant,  to  recover  damages  suffered  by  him  on  account  of  per- 
sonal injuries  alleged  to  have  been  inflicted  upon  him  as  a  result  of 
defendant's  negligence.  The  testimony  in  the  case  tends  to  estab- 
lish the  following  facts:  Plaintiff  and  his  brother  were  the  con- 
signees of  ice  consigned  to  them  at  Wickenburg,  Ariz.,  through  the 
defendant  company.  The  ice  was  conveyed  to  Wickenburg  in  the 
caboose  of  one  of  defendant's  freight  trains.  When  the  train 
reached  Wickenburg  plaintiff  and  his  brother  were  at  the  station  to 
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receive  the  ice.  The  conductor  in  charge  of  the  train  said  to  them : 
"  Got  lots  of  ice  in  here,  but  you  boys  will  have  to  unload  it  your- 
selves. I  am  short  of  help  this  morning.  One  of  my  men  is  sick." 
A  part  of  the  freight  train,  including  the  caboose,  was  left  on  the 
main  track  opposite  the  railroad  station  while  the  engine  with  two 
or  three  cars  cut  loose  from  the  train,  and  proceeded  to  take  some 
cars  from  the  side  track,  and  couple  them  into  the  train.  Plaintiff 
and  his  brother  immediately  set  about  unloading  the  ice  from  the 
caboose,  while  the  conductor  and  a  brakeman  unloaded  freight  from 
another  car  in  the  train.  The  ice  was  in  cakes  weighing  about  300 
pounds  each.  The  plaintiff,  his  face  to  the  ice  and  his  back  to  the 
door,  dragged  the  cakes  with  a  pair  of  ice  tongs  to  the  door  of  the 
caboose,  and  then  slid  them  between  his  legs  upon  a  truck  stand- 
ing beside  the  car  where  they  were  received  by  his  brother.  While 
plaintiff  was  in  the  doorway  of  the  caboose  with  his  back  toward 
the  truck  in  the  act  of  sliding  a  cake  between  his  legs,  the  cars  from 
the  sidetrack  were  coupled  into  the  train.  Plaintiff  was  jarred  out 
of  the  door  and  fell  against  the  station  platform,  striking  his  back 
and  being  seriously  injured. 

The  first  assignment  of  error  is  that  "  the  court  erred  in  denying 
the  motion  of  the  defendant  for  judgment  for  nonsuit  against  the 
plaintiff,  made  during  the  trial  and  at  the  close  of  plaintiff's  evi- 
dence," upon  several  enumerated  grounds.  Under  our  statutes  the 
court  has  not  authority  to  direct  an  involuntary  nonsuit.  Bryan  v. 
Pinney,  3  Ariz.  34,  21  Pac.  Rep.  332 ;  Roberts  v.  Smith,  5  Ariz.  368, 
52  Pac.  Rep.  1 120.  Therefore  the  court's  denial  of  the  motion  was 
necessary,  irrespective  of  the  merits  of  the  grounds  urged  had  they 
been  presented  in  support  of  the  appropriate  motion.  Furthermore, 
the  abstract  of  the  record  does  not  disclose  that  the  motion  in  ques- 
tion was  made. 

The  several  grounds  set  forth  in  support  of  this  assignment  of 
error  are  each  presented  in  support  of  the  assignment  which  we 
shall  next  consider,  and  are  as  meritorious  in  its  support  as  they 
would  have  been  in  support  of  the  appropriate  motion  for  an  in- 
structed verdict  at  the  close  of  plaintiff's  case.  This  assignment  is 
as  follows:  "The  court  erred  in  refusing  to  charge  the  jury  as 
requested  by  the  defendant  as  follows :  '  You  are  instructed  to  find 
a  verdict  for  the  defendant,'  because  it  appeared  (among  other 
grounds)  that  plaintiff  was  a  licensee  and  suffered  injury  from  a 
danger,  the  risk  of  which  he  assumed  when  he  went  on  board  of 
the  caboose."  Under  the  facts  as  stated,  resolving  conflicting  testi- 
mony in  favor  of  plaintiff,  plaintiff  was  not  a  licensee;  he  was  an 


262  20  AMERICAN  NEGLIGENCE  REPORTS. 

invitee,  the  consignee  of  freight,  interested  in  its  removal  from  the 
caboose,  engaged  at  the  request  of  the  agent  in  charge  of  the  defend- 
ant's train,  to  wit,  the  conductor,  in  removing  from  the  train  mer- 
chandise consigned  to  him.  As  such  he  was  entitled  to  protection 
against  carelessness  and  negligence  of  the  defendant  through  its 
servants  whereby  injury  might  result  to  him.  Railway  Co.  v.  Bol- 
ton, 43  Ohio  St.  224,  1  N.  E.  Rep.  333,  54  Am.  Rep.  803 ;  Mason 
v.  Railway  Co.,  65  Tex.  577,  57  Am.  Rep.  606;  Welch  v.  Maine 
Central  R'y  Co.,  86  Me.  552,  15  Am.  Neg.  Cas.  328,  30  Atl.  Rep. 
116,  25  L.  R.  A.  658;  Jacobson  v.  St.  Paul  R'y  Co.,  41  Minn.  206, 
16  Am.  Neg.  Cas.  345n,  42  N.  W.  Rep.  932 ;  Toledo,  etc.,  R'y  Co. 
v.  Hauck,  8  Ind.  App.  367,  35  N.  E.  Rep.  573 ;  I.  C.  R.  R.  Co.  v. 
Hoffman,  67  111.  287.  In  support  of  this  assignment  of  error,  how- 
ever, it  is  urged  that  no  testimony  was  given  to  show  that  the  con- 
ductor of  the  train  had  authority  to  deliver  freight  directly  to  the 
consignee  or  to  authorize  the  consignee  to  remove  freight  from  his 
train.  Whether  the  conductor  had  or  had  not  such  authority  is 
immaterial.  The  plaintiff  was  present  in  his  own  interest  seeking 
to  obtain  from  the  defendant  freight  to  the  delivery  of  which  he  was 
entitled.  If  the  defendant's  representative,  in  charge  of  that  freight, 
requested  plaintiff  to  remove  the  consignment  from  the  car,  plain- 
tiff, acting  in  his  own  interest,  was  justified  in  removing  it,  and 
was  entitled  to  protection  from  carelessness  or  negligence  on  behalf 
of  defendant's  employees.  It  was  not  incumbent  upon  him,  before 
acting  as  his  self-interest  dictated,  to  ascertain  the  defendant's  rules 
governing  the  conductor's  authority.  What  would  be  the  effect  of 
knowledge  by  him  or  notice  to  him  of  a  limitation  upon  the  con- 
ductor's authority  is  a  question  which  does  not  here  arise;  and  the 
rule  laid  down  by  us  must  be  limited  by  this  fact.  We  are  defining 
plaintiff's  right  where  he  has  no  knowledge  or  notice  of  a  limitation 
upon  the  authority  assumed  by  the  defendant's  representative. 

A  third  assignment  of  error  is  based  upon  the  fact  that  the  court 
refused,  except  with  a  modification,  to  give  two  instructions  re- 
quested by  the  defendant.  Each  of  these  was  for  the  purpose  of 
advising  the  jury  concerning  the  law  as  to  a  defense  interposed  by 
the  defendant  that  plaintiff  was  guilty  of  contributory  negligence. 
Each  instruction  as  requested  was  given  with  the  following  proviso 
added  thereto :  "  That  the  contributing  negligence  of  the  party  in- 
jured will  not  defeat  the  action  if  it  be  shown  that  the  defendant 
might,  with  the  exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  injured  party's  negligence."  The 
objection  made  to  this  proviso  is  as  follows:    "The  jury  were  not 
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told  either  in  this  or  any  other  instruction  given  that  the  rule  of 
law  expressed  in  the  proviso  applied  only  upon  condition  that  the 
evidence  showed  that  the  defendant  actually  knew  that  plaintiff  was 
guilty  of  negligence,  or  had  by  his  own  act  placed  himself  in  a  posi- 
tion of  danger."  We  think  the  proviso  would  more  exactly  state 
the  law  if  it  were  framed  to  meet  the  objection  to  it  here  made,  but 
its  language,  used  in  precisely  similar  context,  was  approved  by  the 
Supreme  Court  of  the  United  States  in  Inland  &  Seaboard  Coast- 
ing Co.  v.  Tolson,  139  U.  S.  558,  12  Am.  Neg.  Cas.  681,  11  Sup.  Ct. 
653.  Both  upon  that  authority,  and  because  it  appears  to  us  that 
the  instruction  is  not  so  inexact  as  to  mislead  the  jury,  we  hold 
that  attaching  this  proviso  to  the  instructions  in  question  was  not 
error. 

A  fourth  assignment  of  error  is  based  upon  the  giving  by  the 
court  of  the  following  instruction :  "  Gentlemen,  I  charged  you  in 
connection  with  the  law  on  the  question  of  contributory  negligence 
in  this  case,  that  if  you  should  find  that  the  plaintiff  here  was  guilty 
of  contributory  negligence  he  could  not  recover  in  this  case.  I 
qualified  that  with  this,  that  if  the  defendant  company  could,  by 
the  exercise  of  reasonable  care  and  prudence,  have  avoided  the  in- 
jury, then  that  question  of  contributory  negligence  of  the  plaintiff 
would  not  prevent  his  recovery.  That,  gentlemen,  is  the  law,  but 
there  is  still  another  and  further  modification  to  be  made  of  that, 
which  is  this :  That  principle  applies  where  the  defendant,  this  com- 
pany, knew  that  the  plaintiff  had  been  guilty  of  this  negligence, 
then  could  have  performed  some  act,  or  could,  by  exercising  rea- 
sonable care  and  prudence,  have  prevented  the  accident,  then  that 
qualification  would  apply ;  but  that  only  applies  in  a  case  where  the 
defendant  knew  or  might  have  known  of  the  contributory  negli- 
gence and  then  could  have  avoided  it.  If  you  should  find  in  this 
case  that  that  was  not  the  fact,  and  that  this  was  an  accident  which 
resulted  from  the  negligence  of  both  of  the  defendant  and  the  con- 
tributory negligence  of  the  plaintiff,  and  defendant  didn't  know 
or  reasonably  would  not  be  expected  to  know  of  that  negligence, 
then  that  principle  would  not  apply;  and  if  both  the  defendant  was 
negligent  and  the  plaintiff  was  guilty  of  contributory  negligence 
then  he  should  not  recover.  That  is,  gentlemen,  that  I  may  make  it 
clear  to  you,  after  all  this  statement,  the  plaintiff  must  prove  negli- 
gence on  the  part  of  the  defendant.  If  the  defendant  proves  that 
the  plaintiff  was  guilty  of  contributory  negligence,  and  that  con- 
tributory negligence  did  contribute  to  the  injury,  then  he  cannot 
recover  in  this  case,  unless  the  defendant  knew,  or  had  reason  to 
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know,  of  his  position  and  his  negligence,  and  could  then,  by  the 
exercise  of  reasonable  care,  have  avoided  the  accident."  The  vice 
of  this  instruction,  it  is  contended,  lies  in  the  words  which  we  have 
italicized.  It  advised  the  jury  that  notwithstanding  the  fact,  if  it  be 
a  fact,  that  plaintiff  was  guilty  of  contributory  negligence  he  would 
nevertheless  be  entitled  to  recover  if  it  appeared  from  the  evidence 
not  merely  that  the  defendant  actually  knew  but  that  defendant 
might  have  known  or  had  reason  to  know  or  reasonably  would  have 
known  of  plaintiff's  contributory  negligence  or  position  and  negli- 
gence and  could  thereafter,  by  the  exercise  of  reasonable  care,  have 
avoided  the  accident  and  injury.  That  this  instruction  would  have 
been  open  to  no  criticism  if  the  italicized  words  had  been  omitted 
is  beyond  question.  Grand  Trunk  R'y  Co.  v.  Ives,  144  U.  S.  429, 
12  Am.  Neg.  Cas.  659,  12  Sup.  Ct.  679;  Inland  &  Seaboard  Coasting 
Co.  v.  Tolson,  supra.  We  have  found  rulings  of  the  Supreme  Courts 
of  several  States  in  point  as  to  the  merits  of  this  instruction.  Under 
the  decisions  of  the  Supreme  Court  of  Missouri  the  instruction  as 
given  is  good.  Donohue  v.  St.  Louis,  I.  M.  &  S.  R'y,  91  Mo.  357, 
2  S.  W.  Rep.  424,  3  S.  W.  Rep.  848.  Under  the  decisions  in  the 
following  cases  this  instruction  is  erroneous.  Johnson  v.  Stewart, 
(Ark.)  34  S.  W.  Rep.  889;  Herbert  v.  S.  P.  Co.,  121  Cal.  227,  53 
Pac.  Rep.  651 ;  Georgia  Pac.  R'y  Co.  v.  Lee,  92  Ala.  262,  11  Am. 
Neg.  Cas.  54,  9  South.  231 ;  Krenzer  v.  Pittsburg  &  R'y  Co.,  (Ind. 
Sup.)  52  N.  E.  Rep.  220,  68  Am.  St.  Rep.  252;  Texas-Pacific  R'y 
Co.  v.  Lively,  (Tex.  Civ.  App.)  38  S.  W.  Rep.  370. 

We  have  reached  the  opinion  that  the  instruction  is  erroneous. 
It  lays  down  too  broad  a  rule  of  responsibility.  Under  the  law  it 
was  incumbent  upon  the  defendant  to  exercise  reasonable  care  and 
prudence  to  protect  the  plaintiff.  This  was  correctly  explained  to 
the  jury.  If,  under  the  circumstances  as  they  existed  in  this  case, 
it  was  a  reasonable  act  to  make  a  coupling  while  the  caboose  was 
being  unloaded,  then  that  coupling,  to  be  lawfully  made,  should  have 
been  made  with  reasonable  care  for  the  plaintiff's  safety.  If  plain- 
tiff was  not  already  familiar  with  the  fact  that  couplings  might  be 
made  while  cars  were  being  unloaded,  a  proper  part  of  the  defend- 
ant's care  was  so  to  advise  him;  and  plaintiff's  knowledge  or  want 
of  knowledge  is  an  element  in  the  determination  whether  he  was 
contributorily  negligent.  Plaintiff  had  the  right  to  rely  upon  it 
that  defendant  would  conduct  all  of  its  operations  with  a  reasonable 
care  for  his  safety ;  but  the  defendant  had  a  corresponding  right  to 
rely  upon  it  that  plaintiff  would  not  unreasonably  or  neglectfully 
expose  himself  to  injury.     To  require  that  the  defendant  should 
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have  adopted  means  to  observe  whether  plaintiff  was  violating  his 
duty  not  to  be  negligent  would  have  the  effect  to  deprive  the  de- 
fendant of  this  right.  These  are  reciprocal  rights  upon  which  rests 
the  doctrine  of  recovery  for  injuries  caused  by  negligence  and  the 
defeat  of  such  recovery  through  contributory  negligence.  The  jury 
may  have  found  that  it  was  reasonable  for  defendant  to  make  a 
coupling  while  plaintiff  was  unloading  the  ice,  and  that  plaintiff 
ought  to  have  anticipated  a  coupling;  but  that  the  coupling  was 
made  with  unreasonable  violence.  Then  what  should  have  been  de- 
termined was  whether  plaintiff  acting  in  the  light  of  the  fact  that 
defendant  might  reasonably  make  a  coupling  had  taken  a  position 
unreasonable  and  negligent,  a  position  in  which  he  would  be  likely 
to  be  injured  should  the  defendant  make  the  coupling  in  a  reason- 
able manner.  If  so,  then  even  if  the  coupling  had  been  made  with 
reasonable  care,  plaintiff  might  have  been  injured;  and  if,  despite 
defendant's  negligence,  plaintiff  would  have  been  uninjured  had  he 
been  reasonably  careful  himself,  he  was  equally  culpable  with  the 
defendant.  It  would  follow  that  the  negligence  of  each  having 
jointly  operated  to  produce  the  injury  the  injured  party  should  not 
have  recovered.  On  the  other  hand,  if  the  defendant  actually  knew 
that  the  plaintiff  was  in  a  position,  though  through  his  own  careless- 
ness and  negligence,  wherein  he  was  in  danger  of  injury,  if  then 
by  the  exercise  of  reasonable  care  and  diligence  defendant  could 
have  prevented  the  injury,  and  did  not  do  so,  the  resulting  injury 
verged  upon  a  wilful  and  malicious  injury,  and  the  defendant  should 
compensate  the  plaintiff  despite  plaintiff's  negligence ;  for  under  no 
circumstances  whatever  may  the  defendant  wilfully  and  maliciously 
injure  the  plaintiff. 

What  ought  to  have  been  known  or  observed  or  would  have  been 
known  or  observed  by  the  exercise  of  reasonable  care,  is  often  a 
factor  in  determining  the  existence  of  negligence.  It  is  conceivable 
that  facts  may  have  existed,  in  connection  with  other  facts  in  this 
case,  which  would  support  an  instruction  that  defendant  was  negli- 
gent, if  defendant's'  servants  reasonably  could  have  known  of  plain- 
tiff's position,  and  so  knowing  could,  by  the  exercise  of  reasonable 
care,  have  prevented  his  injury.  This  would  be  applicable,  for 
example,  if  it  was  not  the  custom  at  that  station  to  couple  cars  into 
the  train  when  it  was  being  unloaded,  or  if  plaintiff  had  possession 
of  no  facts  which  would  reasonably  lead  him  to  anticipate  such  a 
coupling.  Then  plaintiff  could  rely  upon  having  the  car  stable,  and 
could  act  accordingly.  It  would  be  the  duty  of  defendant,  before 
making  a  coupling  which  would  jar  the  car,  to  use  reasonable  care 
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to  ascertain  plaintiff's  position,  warn  him  of  the  shock  or  use  other 
means  to  protect  him.  A  violation  of  this  duty  would  be  negligence. 
This  we  state  without  determining  the  applicability  of  such  an  in- 
struction to  the  facts.  The  authorities  cited  supra  under  the  second 
assignment  of  error  discussed  are  illustrative.  But  under  all  situa- 
tions the  defense  of  contributory  negligence  must  be  left  intact. 
By  reason  of  the  fact  that  the  instruction  under  consideration  im- 
posed upon  the  defendant  a  duty  to  use  care  to  ascertain  whether 
plaintiff  was  being  negligent,  it  is  erroneous. 

We  find  no  error  in  the  other  instructions  complained  of,  and 
deem  it  unnecessary  to  discuss  them  at  length. 

By  reason  of  the  error  in  the  instruction  just  considered,  the 
judgment  is  reversed  and  the  case  remanded  for  new  trial. 

Sloan  and  Campbell,  JJ.,  concur.    Doan,  J.,  dissents. 


NORTON  V.  CONSOLIDATED  RAILWAY  CO. 

Supreme  Court  of  Errors,  Connecticut,  June,  ipo6. 


STREET  CAR  — CARRIER  AND  PASSENGER  —  EJECTION  OF 
PASSENGER  HAVING  WRONG  TRANSFER  TICKET  GIVEN 
BY  CONDUCTOR.  —  A  passenger  on  a  street  car  having  an  improper 
transfer  ticket  that  was  given  by  the  conductor  of  the  car  from  which  he 
had  transferred  was  entitled  to  sue  for  breach  of  contract  and  to  recover 
for  the  loss  from  a  failure  to  furnish  the  proper  ticket,  but  his  remedy 
was  not  to  refuse  to  pay  his  fare  and  to  forcibly  resist  being  expelled 
from  the  car,  and  the  conductor  was  justified  in  refusing  to  accept  the 
explanation  of  the  passenger  who  was  entitled  to  nominal  damages  only 
for  being  removed  from  the  car  when  there  was  no  more  force  used 
than  was  necessary. 

RULE  OF  COMPANY  A  REASONABLE  ONE.  — A  rule  requiring  the 
expulsion  from  a  car  of  a  passenger  who  refuses  to  either  pay  his  fare 
or  produce  a  proper  transfer  ticket  showing  his  right  to  ride  on  the  car 
is  a  reasonable  one. 

Appeal  from  Court  of  Common  Pleas,  New  Haven  County. 

Action  by  Thomas  E.  Norton  against  the  Consolidated  Railway 
Company.  From  a  judgment  for  plaintiff  for  substantial  damages, 
defendant  appeals.  Reversed  and  remanded  for  assessment  of 
nominal  damages. 

George  D.  Watrous  and  Henry  F.  Parmele,  for  appellant. 
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Hall,  J.  —  The  complaint  alleges  that  the  defendant  is  a  common 
carrier  of  passengers  by  an  electrical  street  railway,  and  that  on 
the  day  named,  while  the  plaintiff  was  lawfully  riding  as  a  passenger 
in  one  of  the  defendant's  cars,  and  had  paid  his  fare  for  transporta- 
tion to  Winchester  avenue  in  the  city  of  New  Haven,  he  was  unlaw- 
fully assaulted  by  the  conductor  of  the  car  in  attempting  to  forcibly 
remove  him  from  the  car.  As  appears  from  the  finding  of  facts 
the  plaintiff  and  his  wife,  who  resided  on  Winchester  avenue,  and 
were  accustomed  to  ride  upon  the  street  cars  in  the  city,  and  were 
familiar  with  the  manner  in  which  they  were  operated,  and  with 
the  defendant's  system  of  giving  transfers  from  one  line  to  another, 
were,  in  the  evening  of  August  25,  1905,  passengers  on  an  electric 
street  car  of  the  Savin  Rock  line  of  the  New  Haven  lines  operated 
by  the  defendant,  and  from  which  line  transfer  tickets  are  given  to 
passengers  desiring  to  be  transferred  to  others  of  the  defendant's 
lines,  the  names  of  which  are  printed  upon  the  transfer  tickets,  and 
among  which  are  the  Winchester  avenue  and  the  State  street  lines. 
Upon  such  transfer  tickets  are  also  printed :  "  Not  good  except  at 
transfer  points,  and  in  the  direction  indicated  on  first  car  after  time 
canceled."  While  on  the  Savin  Rock  car  the  plaintiff  paid  the  fare 
and  requested  transfers  to  the  Winchester  Avenue  line,  which  con- 
nects with  the  Savin  Rock  line  at  the  corner  of  Church  and  Chapel 
streets,  and  from  said  corner  runs  westerly  along  Chapel  street. 
In  delivering  a  transfer  to  a  passenger  the  conductor  punches  or 
perforates  it  opposite  one  of  the  names  of  lines  printed  upon  it,  in 
such  a  manner  as  to  indicate  upon  which  line  it  may  be  used.  The 
transfers  delivered  to  the  plaintiff  by  the  conductor  of  the  Savin 
Rock  car  were  not  punched  opposite  the  name  of  the  line  "  Win- 
chester Ave.,"  but  were  punched  opposite  the  name  of  the  line 
"  State  St.,"  and  so  as  to  indicate  that  the  passenger  presenting  it 
was  entitled  to  ride  upon  a  car  on  the  State  Street  line  only,  which 
line,  from  the  corner  of  Church  and  Chapel  streets,  extends  north- 
erly along  Church  street.  The  plaintiff  and  his  wife  left  the  Savin 
Rock  car  at  the  corner  of  Church  and  Chapel  streets,  and  entered 
the  first  Winchester  Avenue  car  which  passed,  and  upon  presenting 
to  the  conductor  on  that  car  said  two  transfers  was  informed  by 
him  that  they  were  not  good  because  they  were  punched  for  State 
street.  The  plaintiff  stated  to  the  conductor  that  they  had  just 
alighted  from  a  Savin  Rock  car,  and  had  asked  the  conductor  of 
that  car  for  Winchester  Avenue  transfers,  and  that  it  was  not  his 
fault  that  the  conductor  had  made  a  mistake,  and  upon  repeated 
requests  refused  to  either  pay  his  fare,  or  leave  the  car.    The  con- 
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ductor  thereupon  attempted  to  remove  the  plaintiff  from  the  car 
by  force,  using  no  more  force  than  was  necessary  and  reasonable 
therefor,  but  desisted  from  such  attempt,  after  the  plaintiff  resisted 
such  removal.  Upon  these  facts  the  trial  court  held  that  the  plain- 
tiff was  lawfully  riding  upon  the  Winchester  Avenue  car,  and  had 
the  right  to  resist  the  attempt  to  expel  him  therefrom,  upon  his 
refusal  to  pay  his  fare;  that  the  conductor  was  not  justified  in  at- 
tempting to  expel  the  plaintiff,  and  that  he  unlawfully  assaulted 
him,  and  rendered  judgment  for  the  plaintiff  for  $200  as  substantial 
damages. 

This  is  an  action  to  recover  damages  for  the  alleged  tort  of  the 
defendant's  servant  in  attempting  to  forcibly  eject  the  plaintiff  from 
the  car,  and  not  for  the  recovery  of  damages  for  a  breach  of  the 
contract  of  carriage  between  the  plaintiff  and  defendant.  The  de- 
fendant justifies  the  attempted  expulsion  of  the  plaintiff  upon  the 
ground  that  the  latter  unlawfully  persisted  in  remaining  and  riding  ' 
in  the  car,  without  either  paying  his  fare  or  producing  a  transfer 
ticket  purporting  to  entitle  him  to  ride  in  that  car ;  and  that  no  un- 
reasonable force  was  used  in  the  attempt  to  remove  him.  As  it  is 
found  that  no  unnecessary  force  was  employed,  the  case  must  turn 
upon  the  question  of  whether,  upon  the  facts  stated,  the  plaintiff 
had  the  right  to  insist  upon  being  carried  upon  the  transfer  ticket 
which  he  presented,  and  to  forcibly  resist  the  conductor's  attempt 
to  expel  him. 

The  plaintiff  contends  that  though  the  transfer  check  may  have 
been  prima  facie  evidence  of  a  different  contract  of  carriage,  yet 
the  facts  show  that  when  he  paid  his  fare  to  the  conductor  upon 
the  Savin  Rock  car,  and  requested  of  him  a  transfer  to  Winchester 
avenue,  the  real  undertaking  of  the  defendant  was  to  carry  hirp  by 
a  Winchester  Avenue  car,  and  that  having  informed  the  conductor 
of  the  Winchester  Avenue  car  of  these  facts,  and  of  the  mistake 
of  the  conductor  of  the  Savin  Rock  car  in  wrongly  punching  the 
transfer,  he  was  entitled  to  be  carried  upon  the  Winchester  Avenue 
car.  In  the  absence  of  any  statutory  or  other  express  provision  or 
regulation  defining  the  contract  of  carriage  between  electric  street 
railway  companies,  and  the  rights  of  their  passengers  in  cases  like 
the  present,  they  must  be  ascertained  by  considering  all  the  circum- 
stances indicating  the  intention  and  understanding  of  both  parties, 
including  not  only  what  is  required  for  the  reasonable  safety,  con- 
venience and  comfort  of  passengers,  but  what  is  reasonably  neces- 
sary to  enable  the  company  to  properly  perform  the  functions  for 
which  it  was  created  and  what  the  known  and  reasonable  rules  of 
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the  company  are  with  reference  to  which  the  parties  are  presumed 
to  have  contracted. 

There  are  certain  facts  and  established  rules  connected  with  the 
operation  of  electric  street  railways,  which  in  these  days  are  familiar 
to  every  person  of  ordinary  intelligence  who  has  occasion  to  ride 
on  them,  and  which  are  to  be  regarded  in  determining  what  the 
real  contract  of  carriage  is  in  a  case  like  the  present  one.  Among 
them  are,  that  the  mere  payment  of  the  ordinary  fare  in  a  street 
car  does  not,  of  itself,  as  upon  a  steam  railroad,  indicate  the  destina- 
tion of  the  passenger,  nor  suggest  that  he  desires  transportation  by 
another  line  and  upon  another  car;  that  a  passenger  upon  one  line 
desiring  to  be  transferred  to  another,  operated  by  the  same  com- 
pany, must  pay  his  cash  fare  on  the  first  car;  that  upon  such  pay- 
ment he  will  be  carried,  in  that  car,  to  the  point  of  transfer  to  the 
second  line;  that  before  leaving  the  first  car  he  must  obtain  from 
the  conductor  of  it  a  ticket  indicating  upon  its  face  his  right  to  take 
passage  upon  a  car  of  the  second  line;  that  as  to  the  conductor 
upon  the  second  car,  the  person  receiving  such  transfer  ticket  enters 
that  car  like  all  other  passengers  taking  the  car  at  that  point,  and 
will  not  be  permitted  to  ride  unless  he  either  pays  his  fare  or  pre- 
sents a  proper  transfer ;  that  it  is  the  office  of  the  conductor  of  the 
second  car  to  determine  the  right  of  the  passenger  to  ride  upon 
that  car,  and  that  upon  the  presentation  of  a  transfer  ticket,  the 
ticket  itself  is  the  only  evidence  of  such  right  which  the  conductor 
can  properly  accept.  In  our  opinion,  the  facts  fail  to  show  that 
when,  on  the  Savin  Rock  car,  the  plaintiff  paid  his  fare  and  asked 
for  a  transfer  to  Winchester  avenue,  the  defendant  undertook  abso- 
lutely to  carry  him  upon  a  Winchester  Avenue  car,  even  if  he  failed 
to  either  pay  his  fare,  or  present  a  proper  transfer  ticket  on  that 
car.  They  show  that  the  real  contract  of  the  defendant  was  to 
carry  the  plaintiff,  upon  the  first  car,  to  the  proper  point  of  transfer 
to  the  second  line ;  to  furnish  him  a  proper  transfer  ticket  to  entitle 
him  to  a  passage  on  a  car  of  the  second  line ;  and  to  carry  him  upon 
that  line,  upon  the  presentment  of  such  transfer  or  the  payment  of 
his  fare  to  the  conductor  of  the  second  car.  Through  the  careless- 
ness of  its  servant,  in  not  giving  the  plaintiff  the  transfer  ticket 
which  he  asked  for,  the  defendant  failed  to  perform  its  contract. 
For  such  breach  of  contract  the  plaintiff  would  have  been  entitled 
to  compensation  for  the  loss  or  injury,  had  there  been  any,  which 
necessarily  followed  from  the  defendant's  failure  to  furnish  him 
a  proper  transfer  ticket.  His  remedy  for  such  breach  of  contract 
was  not  to  refuse  to  pay  his  fare,  and  to  forcibly  resist  being  ex- 
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pelled  from  the  car.  As  the  transfer  ticket  which  he  presented  did 
not  even  purport  to  authorize  him  to  ride  on  a  Winchester  Avenue 
car,  the  conductor  of  that  car,  notwithstanding  the  plaintiff's  ex- 
planation of  the  mistake,  was  justified  in  refusing  to  accept  it,  and 
in  requiring  him  to  pay  his  fare  or  leave  the  car,  and  after  the 
demands  made  by  the  conductor,  it  became  the  plaintiff's  duty  to 
either  pay  his  fare  or  peaceably  leave  the  car.  Downs  v.  N.  Y.  & 
N.  H.  R.  Co.,  36  Conn.  287,  291,  8  Am.  Neg.  Cas.  104,  4  Am.  Rep. 
77;  Havens  v.  Hartford  &  N.  H.  R.  Co.,  28  Conn.  69,  88,  8  Am. 
Neg.  Cas.  102;  Bradshaw  v.  South  Boston  R.  Co.,  135  Mass.  407, 
46  Am.  Rep.  481 ;  Dixon  v.  New  England  R.  Co.,  179  Mass.  242, 
60  N.  E.  Rep.  581 ;  Crowley  v.  Fitchburg  &  L.  St.  R'y  Co.,  185 
Mass.  279,  70  N.  E.  Rep.  56 ;  Thorp  v.  Concord  R.  Co.,  61  Vt.  378, 
8  Am.  Neg.  Cas.  650,  17  Atl.  Rep.  791 ;  Monnier  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  175  N.  Y.  281,  67  N.  E.  Rep.  569,  62  L.  R.  A.  357,  96 
Am.  St.  Rep.  619;  Kiley  v.  Chicago  City  R'y  Co.,  189  111.  384,  59 
N.  E.  Rep.  794,  52  L.  R.  A.  626,  82  Am.  St.  Rep.  460;  Penn.  R. 
Co.  v.  Connell,  112  111.  295,  54  Am.  Rep.  238;  Brown  v.  Rapid  R'y 
Co.,  134  Mich.  591,  96  N.  W.  Rep.  925;  Keen  v.  Detroit  Electric 
R'y,  123  Mich.  247,  81  N.  W.  Rep.  1084;  Frederick  v.  Marquette, 
H.  &  O.  R.  Co.,  37  Mich.  342,  8  Am.  Neg.  Cas.  425,  26  Am.  Rep. 
531 ;  Pine  v.  St.  Paul  City  R'y  Co.,  50  Minn.  144,  8  Am.  Neg.  Cas. 
448,  52  N.  W.  Rep.  392,  16  L.  R.  A.  347 ;  West  Maryland  R.  Co. 
v.  Schaun,  97  Md.  563,  55  Atl.  Rep.  701 ;  Western  Maryland  R.  Co. 
v.  Stocksdale,  83  Md.  245,  8  Am.  Neg.  Cas.  36on,  34  Atl.  Rep.  880 ; 
McKay  v.  Ohio  River  R.  Co.,  34  W.  Va.  65,  8  Am.  Neg.  Cas.  662, 
11  S.  E.  Rep.  737,  9  L.  R.  A.  132,  26  Am.  St.  Rep.  913;  McGhee 
v.  Reynolds,  117  Ala.  413,  23  South.  68. 

A  rule  requiring  the  expulsion  from  a  car  of  a  passenger  who 
refuses  to  either  pay  his  fare  or  produce  a  ticket  showing  his  right 
to  ride  on  such  car  is  a  reasonable  one  (Downs  v.  N.  Y.  &  N.  H. 
R.  Co.,  36  Conn,  287,  291,  8  Am.  Neg.  Cas.  104,  4  Am.  Rep.  77  \ 
Havens  v.  Hartford  &  N.  H.  R.  Co.,  28  Conn.  69,  88;  8  Am. 
Neg.  Cas.  102 ;  Townsend  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  56  N.  Y. 
295,  8  Am.  Neg.  Cas.  531,  15  Am.  Rep.  419;  Shelton  v.  Lake  Shore 
&  M.  S.  R.  Co.,  29  Ohio  St.  214,  8  Am.  Neg.  Cas.  572*).  and  one 
which,  from  the  fact  that  it  is  so  general  with  carriers,  as  well  as 
from  the  facts  found  in  this  case,  was  evidently  well  known  to  the 
plaintiff.  In  ascertaining  whether  the  plaintiff  was  entitled  to  ride 
on  the  Winchester  Avenue  car,  it  was  not  the  duty  of  the  conductor 
of  that  car  to  accept  the  statement  made  to  him  by  the  plaintiff 
that  the  mistake  in  his  transfer  was  the  fault  of  the  conductor  of 
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the  Savin  Rock  car.  Townsend  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  56 
N.  Y.  295,  8  Am.  Neg.  Cas.  531,  15  Am.  Rep.  419;  Downs  v.  Hart- 
ford &  N.  H.  R.  Co.,  36  Conn.  287,  291,  8  Am.  Neg.  Cas.  102,  4 
Am.  Rep.  77.  As  between  the  second  conductor  and  the  plaintiff, 
the  transfer  ticket  was  conclusive  as  to  the  latter's  right  to  be  car- 
ried as  a  transferred  passenger  upon  the  Winchester  Avenue  car. 
"  As  between  the  passenger  and  the  conductor  of  the  car  in  which 
he  is,  the  terms  of  the  ticket  or  check  are  conclusive,  and  the  right 
to  ride  upon  it  on  that  train  is,  for  the  time  being,  to  be  determined 
accordingly."  Baldwin  on  American  Railroad  Law,  p.  292 ;  Mosher 
v.  St  Louis,  I.  M.  &  S.  R'y  Co.,  127  U.  S.  390,  8  Am.  Neg.  Cas. 
702,  8  Sup.  Ct.  1324;  Poulin  v.  Canadian  Pac.  R'y  Co.,  3  C.  C.  A.  23, 
8  Am.  Neg.  Cas.  704,  52  Fed.  Rep.  197,  17  L.  R.  A.  800,  and  cases 
above  cited.  There  is  a  conflict  of  authorities  in  other  jurisdictions 
upon  the  questions  of  the  conclusive  character  of  such  a  ticket,  as 
between  the  passenger  offering  it  and  the  conductor  to  whom  it  is 
presented ;  of  the  terms  of  the  contract  of  carriage ;  and  of  the  right 
of  the  passenger  to  forcibly  resist  expulsion  in  cases  like  the  present 
one.  In  the  case  of  Indianapolis  St.  R'y  Co.  v.  Wilson,  161  Ind. 
153,  66  N.  E.  Rep.  950,  67  N.  E.  Rep.  993,  100  Am.  St.  Rep.  261, 
decided  in  1903,  in  which  the  claims  of  the  present  plaintiff  are  sus- 
tained by  the  majority  opinion,  these  questions  are  very  ably  dis- 
cussed and  the  authorities  fully  cited  upon  both  sides.  In  our  view 
the  dissenting  opinion  of  Judge  Gillett,  in  which  Judge  Monks  con- 
curred, is  sustained  by  the  better  reasons  and  by  the  greater  weight 
of  authority. 

Our  conclusion  is  that  the  plaintiff,  having  by  his  own  wrongful 
conduct  invited  the  use  of  force,  cannot  now  complain  of  the  use  by 
the  defendant  of  reasonable  force  in  the  attempt  to  remove  him 
from  the  car.  The  trial  court  erred  in  holding  that  the  plaintiff 
was  entitled  to  substantial  damages. 

There  is  error,  and  the  case  is  remanded  for  the  assessment  of 
nominal  damages.    In  this  opinion  the  other  judges  concurred. 
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TALMADGE  v.  CENTRAL  OF  GEORGIA  R'Y  CO. 

Supreme  Court,  Georgia,  May,  1906. 


RAILROADS  —  FIRES  —  ACTION  FOR  DAMAGES  —  DECLARA- 
TION. —  1.  There  was  no  error  in  sustaining  the  special  demurrer  and 
striking  a  portion  of  the  plaintiffs  declaration. 

SAME  —  EVIDENCE.  —  2.  In  an  action  for  the  recovery  of  damages 
resulting  from  a  fire  kindled  upon  the  property  of  the  defendant,  as  a 
general  rule  it  is  necessary  for  the  plaintiff  to  show  that  the  Are  was 
unlawfully  kindled,  or  negligently  kindled  or  guarded. 

SAME  — PRESUMPTION  — PROOF  OF  DAMAGES.  — 3.  If,  without 
more,  it  should  be  shown  that  a  fire  was  occasioned  by  the  operation  of 
the  locomotive,  cars,  or  other  machinery  of  a  railroad  company,  and  that 
damages  resulted  to  the  owner  of  adjacent  property,  under  Civ.  Code 
1895,  5  2321,  negligence  on  the  part  of  the  company  would  be  presumed. 
But  if  the  damage  complained  of  was  not  caused  "  by  the  running  of  the 
locomotive  or  cars,  or  other  machinery  "  of  the  company,  or  by  some  per- 
son in  its  employment  and  service  within  the  meaning  of  that  statute,  the 
rule  as  to  presumption  arising  from  proof  of  damage  would  not  apply. 

SAME  —  ORDINARY  CARE.  —  4.  In  determining  what  ordinary  care  re- 
quires the  employees  of  the  railroad  company  to  do  on  a  given  occasion, 
the  situation  and  surrounding  circumstances  are  proper  for  consideration. 

SAME  —  NONSUIT.  —  5.  The  grant  of  a  nonsuit  in  this  case  was  error. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jasper  County. 

Action  by  R.  S.  Talmadge  against  the  Central  of  Georgia  Railway 
Company.  There  was  a  judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Talmadge  brought  suit  against  the  Central  of  Georgia  Railway 
Company,  alleging,  in  brief,  as  follows:  He  was  the  owner  of  a 
lot  in  the  town  of  Monticello,  near  the  depot  of  the  defendant  and 
adjoining  its  right  of  way.  Upon  it  was  a  gin  house,  an  engine 
house  and  a  seed  house,  and  surrounding  the  greater  part  of  the 
lot  was  a  plank  fence.  All  of  these  improvements  were  well  con- 
structed of  good  materials.  On  May  21,  1901,  the  agents  of  the 
defendant  placed  a  line  of  freight  and  "  shanty  "  cars  on  the  side 
track  south  of  the  depot  and  alongside  of  the  property  and  buildings 
of  the  Standard  Oil  Company,  the  Planters'  Warehouse  Company 
and  the  plaintiff,  one  of  which  cars  was  used  by  the  agents,  servants 
and  employees  of  the  defendant  company  as  "a  cook  car."  This 
car  was  placed  on  the  side  track  immediately  in  front  of  and  within 
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four  feet  of  the  Planters'  Warehouse,  in  which  were  stored  hay, 
linters,  packing,  or  stuffing  for  collars,  and  other  highly  inflamma- 
ble material,  which  fact  was  known  to  the  defendant,  its  servants, 
agents  and  employees,  or  should  have  been  known  to  them,  the 
materials  having  been  stored  in  the  building  from  cars  of  the  defend- 
ant. About  sundown  or  dark  on  the  evening  of  that  day,  a  fire 
was  kindled  and  started  in  a  cooking  stove  in  the  "  cook  car  "  by 
the  servants  and  employees  of  the  defendant.  They  so  carelessly 
and  negligently  watched,  cared  for,  looked  after  and  tended  the 
fire  thus  started  in  the  stove  that  it  escaped  therefrom  and  was 
communicated  to  the  wooden  portion  of  the  car,  from  which  the 
flames  spread  and  were  communicated  to  the  building  of  the  Plant- 
ers' Warehouse  Company,  and  thence  to  the  house  and  fence  of  the 
plaintiff.  The  fire  was  discovered  by  the  employees  of  the  defendant 
soon  after  it  had  escaped  from  the  stove,  and  long  before  it  was 
communicated  to  the  warehouse  building,  and  in  ample  time  for 
them  to  have  prevented  its  spreading  to  such  buildings,  had  they 
used  any  care  or  diligence  whatever.  Negligence  was  alleged  in 
the  following  particulars :  i.  i%  In  placing  a  car  used  for  the  purpose 
the  said  cook  car  was  used  for  so  close  to  the  building  of  said  Plant- 
ers' Warehouse  Company,  the  same  being  a  wooden  building,  in 
which  was  stored  the  inflammable  materials  aforesaid,"  and  espe- 
cially is  this  true  when  the  defendant  company  had  a  side  track  north 
of  its  depot,  on  which  said  shanty  cars,  including  said  "  cook  car,'* 
could  have  been  placed  without  danger  or  menace  to  the  property 
of  petitioner;  2,  in  failing  to  exercise  ordinary  care  and  diligence 
to  extinguish  the  fire  and  prevent  damage  to  his  property  after  it 
was  communicated  from  the  stove  to  the  car,  and  in  not  preventing 
the  spreading  of  the  fire  to  the  adjacent  building;  3,  in  not  exercis- 
ing ordinary  care  and  diligence,  after  the  discovery  of  the  fire  in 
the  car,  to  move  it  away  from  the  warehouse  and  place  it  in  a 
position  where  the  fire  could  not  be  communicated  to  adjacent  prop- 
erty ;  4,  in  using  a  "  cook  car  "  and  stove  so  constructed  and  kept 
in  such  a  bad  state  of  repair  as  to  permit  and  allow  fire  to  escape, 
it  being  alleged  that  the  stove  and  car  were  not  suitable  and  prop- 
erly equipped  for  the  purposes  for  which  they  were  used.  By 
amendment  the  plaintiff  alleged,  that  the  "  cook  car  "  was  not  a  car 
originally  intended  for  service  for  that  purpose,  but  was  built  and 
constructed  for  use  as  a  freight  car,  and  had  been  converted  into  a 
"  cook  car  "  by  cutting  a  hole  through  the  top  thereof,  through  which 
a  stove  pipe  was  passed  from  the  top  of  an  ordinary  cooking  stove ; 
that  the  pipe  was  of  very  thin  sheet  iron,  which  could  be  easily 
Vol.  XX—  18 
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heated,  and  passing  through  the  wooden  top  of  the  car,  communi- 
cated fire  to  it ;  that  the  floor  of  the  car  was  not  provided  with  any 
covering,  but  was  of  wooden  material  and  easily  ignited;  that  the 
stove  was  an  ordinary  one,  with  no  fire  flues  for  the  pipe  through 
the  wooden  portion  of  the  car,  and  was  not  a  suitable  one  for  use  in 
such  car ;  that  by  the  use  of  the  car  so  equipped,  and  by  building  a 
fire  therein,  defendant's  employees  caused  the  car  to  become  ignited 
and  to  be  destroyed  by  fire,  from  which  the  plaintiff's  property  was 
set  on  fire  and  destroyed;  and  that,  by  the  use  of  ordinary  care 
after  they  had  discovered  the  fire,  they  could  have  removed  tho  car 
to  a  place  on  the  side  track  or  on  the  main  line  where  there 
would  have  been  no  liability  of  injury  to  the  plaintiff's  prop- 
erty. The  defendant  demurred  to  the  plaintiff's  petition.  The 
court  overruled  the  demurrer  except  as  to  three  grounds  which  had 
reference  to  the  first  specification  of  negligence  to  the  effect  that 
the  defendant  was  negligent  in  placing  a  car  used  for  the  purpose 
which  this  was  used  for  on  the  side  track,  especially  when  it  had 
another  side  track  on  which  the  car  could  have  been  placed.  To 
this  ruling  the  plaintiff  excepted  pendente  lite.  After  the  introduc- 
tion of  the  plaintiff's  evidence,  the  court  granted  a  nonsuit,  and  the 
plaintiff  excepted.  He  also  assigned  error  on  the  ruling  of  the 
court  upon  the  demurrer. 

A.  S.  Thurman  and  W.  S.  Florence,  for  plaintiff  in  error. 

N.  E.  Harris  and  Walter  A.  Harris,  for  defendant  in  error.. 

Lumpkin,  J.  (after  stating  the  facts).  —  1.  On  special  demurrer 
the  court  struck  from  the  declaration  the  allegations  to  the  effect 
that  there  was  negligence  on  the  part  of  the  defendant  "  in  placing 
a  car  used  for  the  purpose  the  said  cook  car  was  used  for  so  close 
to  the  building  of  said  Planters'  Warehouse  Company,  the  same 
being  a  wooden  building,  in  which  was  stored  the  inflammable 
materials  aforesaid,"  and  that  this  was  especially  true  when  the 
defendant  had  another  side  track  on  which  its  "  shanty  "  cars  could 
have  been  placed  without  danger.  It  will  be  noticed  that  this  does 
not  complain  that  on  account  of  the  manner  in  which  this  car  was 
constructed,  or  its  dangerous  character  arising  from  such  construc- 
tion, or  from  the  way  in  which  the  defendant's  agents  acted,  or 
from  any  other  special  facts  set  out,  it  was  dangerous  to  place  this 
particular  car  at  the  point  where  it  was  left,  and  that  knowingly  to 
do  so  was  an  act  of  negligence.  Had  this  been  the  allegation  a  dif- 
ferent question  would  have  been  presented.  But  while  the  declara- 
tion does  allege  improper  construction  and  carelessness  in  the  man- 
ner of  using  fire  on  the  car,  and  specifies  these  things  as  acts  of 
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negligence,  yet,  in  respect  to  the  particular  point  now  being  con- 
sidered, it  in  general  terms  charges  that  the  placing  of  "  a  car  used 
for  the  purpose  the  said  cook  car  was  used  for  "  at  that  point  was 
in  itself  an  act  of  negligence.  This  is  equivalent  to  alleging  that 
to  place"  any  car  used  as  a  "  cook  car,"  or,  in  other  words,  any  car 
in  which  cooking  is  done,  beside  a  warehouse  which  contains  inflam- 
mable materials  is  in  itself  an  act  of  negligence,  without  reference 
to  how  it  is  constructed  or  the  manner  in  which  the  cooking  is  done, 
or  the  fire  used,  or  anything  else  to  show  special  danger.  To  hold 
this  would  be  to  go  beyond  any  rule  which  has  yet  been  laid  down, 
so  far  as  we  are  aware.  If  a  car  in  which  cooking  is  done  is  neces- 
sarily so  dangerous  that  to  locate  it  on  a  track  near  a  wooden  ware- 
house is  in  itself  an  act  of  negligence,  without  regard  to  the  man- 
ner of  its  construction  or  other  facts  showing  danger,  it  might  also 
be  urged  that  a  mere  assertion  that  the  building  of  a  kitchen  or 
room  in  which  cooking  is  to  be  done  by  one  property  owner,  not 
far  from  the  house  of  a  neighbor,  is  also  in  itself  negligence.  If 
this  were  so,  all  persons  who  should  build  kitchens  or  rooms  in 
which  cooking  is  done  on  their  property  in  thickly  settled  communi- 
ties would  be  guilty  of  negligence  by  reason  of  the  mere  location 
of  such  rooms,  without  regard  to  how  they  are  constructed  or  used. 
There  may  be  negligence  in  this  matter,  but  the  allegations  do  not 
show  that  sparks  escaped  from  the  car,  or  that  the  inflammable 
material  was  in  such  position  as  to  be  exposed  to  sparks  or  fire,  if 
the  car  were  properly  constructed  and  properly  used,  or  base  the 
charge  of  negligence  in  this  regard  on  special  facts.  It  may  have 
been  intended  in  this  case  to  allege  that  the  particular  car  which 
was  claimed  to  have  been  negligently  constructed  and  negligently 
used  was  so  dangerous  that  knowingly  to  place  it  where  it  stood  was 
improper,  but  such  was  not  in  fact  the  allegation.  The  allegations 
as  to  the  location  and  use  of  the  car,  as  part  of  the  general  case, 
were  not  stricken,  but  only  the  special  allegations  of  negligence 
above  referred  to. 

2,  3.  Liability  for  negligent  fires  has  long  been  a  subject  both  for 
legislative  enactment  and  discussion  by  the  courts.  In  Rome,  by  the 
Law  of  the  Twelve  Tables,  a  person  by  whose  negligence  any  fire 
began  was  declared  to  be  liable  to  a  sufferer  therefrom ;  or  if  he 
was  not  able  to  pay,  was  subject  to  corporal  punishment.  In  the 
early  days,  at  common  law,  it  was  held  that  if  a  house  took  fire, 
its  owner  was  answerable  for  any  injury  thereby  occasioned,  irre- 
spective of  the  question  of  negligence.  The  hardship  of  this  rule 
was  corrected  by  St.  6  Anne,  c.  31,  St.  12  Geo.  III.,  c.  73,  and  St. 
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14  Geo.  III.,  c.  78.  The  statute  of  Anne  provided  that  no  action 
would  lie  against  any  person  "  in  whose  house  or  chamber  any  fire 
*  shall  accidentally  begin."  By  St.  14  Geo.  III.,  the  provision  of  this 
Act  was  extended  to  fires  accidentally  originating  in  a  stable,  barn 
or  outbuilding.  The  meaning  of  the  word  "  accidental  "  as  used  in 
these  statutes  gave  rise  to  some  difference  of  opinion,  but  the  weight 
of  modern  authority  is  that  such  enactments  did  not  exempt  from 
liability  the  author  of  negligent  fires ;  but  there  must  have  been  neg- 
ligence either  in  the  starting  or  controlling  of  the  fire.  While  some 
courts  have  denied  that  these  statutes  (or  rather  St.  6  Anne,  c.  31, 
as  modified  and  changed  by  that  of  St.  14  Geo.  III.)  became  part 
of  the  common  law  in  the  United  States,  the  better  opinion  is  that 
they  did  so.  13  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  409  et  seq., 
and  notes;  Filliter  v.  Phippard,  63  E.  C.  L.  (n  Q.  B. ;  11  Ad.  &  El. 
[N.  S.])  347,  where  the  statement  in  1  Bl.  Com.  431,  is  criticized 
(page  356)  :  McNally  v.  Colwell,  91  Mich.  527,  52  N.  W.  Rep.  70, 
30  Am.  St.  Rep.  494,  and  not  on  page  501 ;  Lothrop  v.  Thayer,  138 
Mass.  466,  52  Am.  Rep.  286;  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y. 
420,  10  Am.  Rep.  389;  2  Shear.  &  Redf.  Neg.  (5th  ed.)  665;  note 
to  Brown  v.  Brooks,  21  L.  R.  A.  255.  In  Read  v.  Penn.  R.  Co.,  44 
N.  J.  Law,  280,  it  is  said  that  "  in  an  action  for  the  recovery  of 
damages  resulting  from  a  fire  kindled  upon  the  property  of  the  de- 
fendants, it  is  necessary  that  the  plaintiff  should  show  that  the  fire 
was  unlawfully  kindled,  or  negligently  kindled  or  guarded."  Under 
our  statute  (Civ.  Code  1895,  §  2321),  if  damage  is  shown  to  have 
been  done  by  the  running  of  the  locomotives,  cars,  or  other  ma- 
chinery of  a  railroad  company,  or  by  any  person  in  the  employment 
and  service  of  such  company,  a  presumption  of  negligence  arises, 
subject  to  be  rebutted  by  evidence ;  and  the  expression  "  by  the 
running  of  the  locomotives,  or  cars  "  is  not  to  be  given  so  narrow  a 
construction  that  a  mere  temporary  stopping  in  transit  to  allow  pas- 
sengers to  alight  or  change  cars  will  take  the  case  without  its  mean- 
ing. Georgia  R'y  &  El.  Co.  v.  Reeves,  123  Ga.  698,  51  S.  E.  Rep. 
610.  In  Gainesville  R.  Co.  v.  Edmondson,  ior  Ga.  747,  29  S.  E. 
Rep.  213,  it  was  held  that  "  to  authorize  a  plaintiff  to  recover  dam- 
ages from  a  railroad  company  for  the  destruction  of  property  by  fire 
caused  by  the  running  of  its  locomotives,  it  must  appear  that  such 
damage  was  occasioned  by  the  fault  or  negligence  of  the  company 
or  its  agents.  If,  without  more,  it  should  be  shown  that  the  fire 
was  occasioned  by  operation  of  a  locomotive,  negligence  on  the  part 
of  the  company  would  be  presumed."  But  it  has  been  held  that 
unless  the  damage  complained  of  results  "  from  the  running  of  the 
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locomotives,  or  cars,  or  other  machinery  "  of  the  company,  or  from 
some  wrongful  act  of  an  employee  which  is  itself  the  direct  and 
efficient  cause  of  the  damage  to  the  person  injured,  the  rule  as  to 
the  presumption  arising  from  proof  of  damage  does  not  apply. 
Savannah  R.  Co.  v.  Flaherty,  no  Ga.  335,  35  S.  E.  Rep.  677;  Georgia 
R.  Co.  v.  Nelms,  83  Ga.  70,  9  S.  E.  Rep.  1049,  20  Am.  St.  Rep. 
308;  Rome  R.  Co.  v.  Thompson,  101  Ga.  26,  28  S.  E.  Rep.  429; 
Atlantic  &  Birmingham  R.  Co.  v.  Reynolds,  117  Ga.  47,  43  S.  E. 
Rep.  456;  Atlantic  R'y  Co.  v.  Johnson,  120  Ga.  908,  912,  48  S.  E. 

Rep.  389- 

4.  While  the  presiding  judge  struck  the  specific  allegation  of  neg- 
ligence stated  in  the  preceding  portion  of  this  opinion,  he  did  not 
strike  the  allegation  that  in  fact  the  car  of  the  company  in  which 
the  fire  originated  was  placed  on  a  side  track  very  near  a  warehouse 
containing  inflammable  material,  nor  did  he  reject  evidence  on  that 
subject.  These  things  were  left  as  a  part  of  the  general  aspect  of 
the  case  and  as  showing  the  surrounding  circumstances.  What  ordi- 
nary care  requires  to  be  done  is  necessarily  affected  by  the  situa- 
tion and  surroundings.  Thus  where  a  fire  was  communicated  from 
an  engine  to  adjacent  property,  the  fact  that  it  was  standing  on  a 
side  track  in  a  city,  near  to  the  property,  was  held  to  be  a  proper 
circumstance  for  consideration  in  determining  what  precaution  due 
care  required  to  be  taken.  Fero  v.  Buffalo  R.  Co.,  22  N.  Y.  209,  78 
Am.  Dec.  178;  St.  Louis  R.  Co.  v.  Hecht,  38  Ark.  357;  Chicago  & 
A.  R.  Co.  v.  Quaintance,  58  111.  389 ;  Riley  v.  Chicago,  Mil.  &  St.  P. 
R.  Co.,  71  Minn.  425,  74  N.  W.  Rep.  171 ;  Ohio  R.  Co.  v.  Shanefclt, 
47  111.  497,  95  Am.  Dec.  504;  Cooley  on  Torts  (2d  ed.)  700  (*59o). 
The  case  of  Macon  &  Western  R.  Co.  v.  McConnell,  31  Ga.  133,  76 
Am.  Dec.  685,  is  relied  on  by  the  defendant.  It  held  that  a  railroad 
company  had  the  right  to  have  a  wood  pile  for  use  by  its  engines 
at  one  of  its  stations,  in  such  quantities  and  to  such  extent  as  its 
agents  or  employees  thought  proper.  In  the  opinion  some  broad 
language  is  used  by  Lyon,  J.  Among  other  things  he  says  that,  after 
the  fire  originated  without  negligence  on  the  part  of  the  company, 
it  was  urged  that  the  employees  did  not  at  once  drop  everything  and 
try  to  suppress  the  fire  or  prevent  the  injury;  but  he  remarks, 
"  Their  first  duty  was  to  save  the  property  in  their  cars,  and  which 
was  exposed  to  the  fire.  After  this  was  done,  I  believe  it  was  not 
denied  but  that  they  rendered  all  the  assistance  they  could."  An 
examination  of  the  same  case  when  it  was  first  before  the  Supreme 
Court  (27  Ga.  481)  will  show  that  the  railroad  company  had  used 
the  ground  as  a  wood  yard  for  a  long  time,  and  it  was  held  that 
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all  persons  building  contiguous  thereto  were  chargeable  with  a 
knowledge  of  the  fact,  and  of  the  right  of  the  company  to  pile  up 
wood  on  any  part  of  the  premises  when  it  suited  its  interest  or  con- 
venience to  do  so. 

5.  Tested  by  these  views,  was  a  nonsuit  properly  granted?  Civ. 
Code,  1895,  §  5347,  declares:  "A  nonsuit  is  not  granted  merely 
because  the  court  would  not  allow  a  verdict  for  plaintiff  to  stand. 
But  if  the  plaintiff  fails  to  make  out  a  prima  facie  case,  or  if,  admit- 
ting all  the  facts  proved  and  all  reasonable  deductions  from  them, 
the  plaintiff  ought  not  to  recover,  a  nonsuit  will  be  granted."  As, 
under  our  views,  a  new  trial  is  necessary,  we  deem  it  not  best  to 
enter  into  a  discussion  of  the  evidence  at  length,  but  to  let  the  jury 
pass  upon  the  case  at  the  next  trial,  unaffected  by  any  expression 
from  this  court.  Suffice  it  to  say  that,  while  the  evidence  is  by  no 
means  conclusive,  or  even  strong,  considering  that  in  regard  to  the 
construction  of  the  car,  the  use  to  which  it  was  put,  the  place  where 
it  was  located,  and  the  occurrences  at  the  time  of  the  fire,  we  think 
there  was  enough  to  escape  what  former  Chief  Justice  Bleckley 
felicitously  referred  to  as  the  mechanical  process  of  the  nonsuit, 
and  be  submitted  to  the  jury.  We  do  not  hold  that  the  plaintiff 
ought  to  recover.  We  merely  hold  that  he  ought  not  to  have  been 
nonsuited. 

Judgment  reversed.    All  the  justices  concur. 


NORTH  &  DOUGLAS  v.  WOODLAND. 

Supreme  Court,  Idaho,  February,  1906. 


ANIMALS  RUNNING  AT  LARGE  WITHOUT  A  HERDER  — CON- 
TAGIOUS  DISEASES  —  ACTION  FOR  DAMAGES.  — 1.  In  a  civil 
action  for  damages,  under  Scss.  Laws  1901,  p.  151,  §  21,  scienter  need  not 
be  alleged  or  proven  where  carelessness  or  negligence  is  averred. 

SAME  — PLEADING.  — 2.  In  declaring  the  acts  mentioned  in  the  above 
section  punishable  by  fine,  imprisonment,  or  both,  the  Legislature  was 
exercising  the  police  powers  of  the  State,  and  in  such  case  the  complaint 
need  not  allege  that  the  defendant  knew  the  act  complained  of  was 
unlawful. 

SAME.  — 3.  Under  the  provisions  of  sections  21,  23,  p.  151,  Laws  1901,  and 
section  6886,  Rev.  St.  1887,  a  complaint  that  alleges  that  the  injury  com- 
plained of  was  the  result  of  the  careless  and  negligent  acts  of  defendant  is 
sufficient. 


V 
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TRIAL  —  INSTRUCTIONS.  — 4.  Where  the  instructions  to  the  jury  fairly 
state  the  law  on  all  the  issues  involved,  it  is  not  error  to  refuse  requests 
of  defendant,  even  though  they  may  be  a  repetition  of  the  law  of  the  case. 

APPEAL  —  REVIEW  —  DAMAGES.  —  5.  Where  a  verdict  is  not  in  excess 
of  the  demand  of  plaintiff's  complaint,  and  no  error  appearing  in  the 
admission  of  the  evidence  or  instructions  of  the  court,  and  there  is  any 
evidence  tending  to  prove  the  amount  of  damages,  the  court  will  not 
examine  the  evidence  to  ascertain  whether  the  verdict  is  excessive  or  not, 
where  the  defendant  fails  or  refuses  to  submit  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bingham  County. 

Action  by  North  &  Douglas  against  T.  J.  Woodland.  There  was 
a  judgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

J.  W.  Jones  and  Gray  &  Boyd,  for  appellant. 

Hansbrough  &  Adamson,  for  respondents. 

Stockslager,  C.  J.  —  This  action  is  for  the  recovery  of  damages, 
plaintiffs  alleging  that  defendant  wrongfully  and  negligently  per- 
mitted his  sheep,  which  were  infected  with  scab,  and  not  in  charge 
of  a  herder,  to  run  upon  the  public  highway  and  mix  with  the  sheep 
of  plaintiffs  which  were  being  driven  along  such  highway,  free 
from  scab  or  other  infectious  disease,  fat  and  in  good  condition  and 
not  upon  quarantined  ground;  that  because  of  such  mixing  and 
intermingling  of  sheep,  the  plaintiffs  were  compelled  to  dip  those 
which  came  in  contact  with  defendant's  sheep  and  otherwise  to  treat 
them,  to  the  injury  of  such  sheep,  and  to  plaintiffs'  damage  in  the 
sum  of  $477.55.  Defendant  filed  a  general  demurrer  which  was 
overruled,  whereupon  he  filed  an  answer  and  cross-complaint.  The 
answer  denies  all  the  material  allegations  of  the  complaint.  The 
cross-complaint  sets  up  negligence  on  the  part  of  plaintiffs  in  per- 
mitting the  sheep  to  be  mixed  and  commingled,  alleging  that  by 
reason  of  the  careless  and  negligent  manner  plaintiffs,  their 
agents  and  employees,  handled  their  sheep  in  driving  along  the 
highway,  about  260  of  plaintiffs'  sheep  escaped  from  their  herd  and 
entered  through  the  fence  and  upon  the  feed  ground  of  defendant 
and  without  defendant's  knowledge  or  consent  mixed  with  his  sheep. 
Plaintiffs  answered  this  cross-complaint  denying  the  material  alle- 
gations thereof.  At  the  trial  of  the  cause  a  jury  was  impaneled 
and  a  verdict  was  returned  in  favor  of  the  plaintiffs  for  the  sum  of 
$464.03,  for  which  amount  judgment  was  entered.  The  appeal  is 
from  the  judgment,  and  from  an  order  overruling  a  motion  for  a 
new  trial.  Counsel  for  appellant  assigns  sixteen  errors  and  urge 
all  of  them  in  their  brief. 


280  20  AMERICAN  NEGLIGENCE  REPORTS. 

The  first  is  that  the  demurrer  to  the  complaint  should  have  been 
sustained.  They  say :  "  The  action  is  one  ex  delicto  for  damages 
and  the  right  of  plaintiffs  to  recover  depends  solely  upon  their 
proper  allegation  and  proof  of  negligence  on  the  part  of  defendant 
only."  Again  they  say :  "  It  was  not  alleged  in  the  complaint  that 
the  sheep  of  defendant  were  quarantined  because  of  their  having 
any  infectious  disease,  nor  was  it  alleged  that  defendant  knew,  or 
had  reason  to  believe,  that  his  sheep  had  the  scab  or  any  infectious 
disease  at  the  time  the  intermingling  occurred,  and  for  these  rea- 
sons the  attempted  allegations  of  negligence  on  the  part  of  the 
defendant  is  insufficient.  It  consists  solely  in  the  statement  that 
defendant  carelessly  and  negligently  permitted  the  herds  to  get  to- 
gether and  become  mixed  on  the  public  highway,  by  reason  of  there 
being  no  herder  with  defendant's  said  sheep."  This  statement  in 
the  brief  of  learned  counsel  for  appellant  fairly  states  the  issue 
involved  in  this  action.  In  other  words,  if  the  doctrine  of  scienter 
is  applicable,  the  demurrer  should  have  been  sustained;  otherwise 
it  was  not  error  to  overrule  it.  An  examination  and  construction 
of  the  various  statutory  provisions  of  this  State  relating  to  the  privi- 
leges granted  flock  masters  and  their  employees  in  handling  their 
herds  on  the  public  domain  and  the  public  highways  of  the  State, 
together  with  the  restrictions  cast  upon  sheep  infected  with  what 
is  commonly  called  "  scab,"  or  any  other  infectious  or  contagious 
disease,  must  necessarily  determine  the  important  question  at  issue, 
as  the  constitutionality  of  none  of  the  provisions  is  questioned.  It 
is  apparent  that  all  the  legislation  on  this  question  has  been  with 
the  view  of  entirely  eradicating  scab  and  other  diseases  from  the 
flocks  of  the  State,  and  whilst  in  some  instances  the  remedy  may 
seem  harsh  and  even  oppressive,  nevertheless  it  is  evident  that  such 
legislation  has  met  with  the  approbation  of  those  engaged  in  the 
sheep  industry  in  this  State  or  it  would  have  been  defeated,  no  other 
industry  being  interested  in  the  subject-matter  of  such  legislation. 
The  first  legislation  we  find  bearing  on  this  question  is  section  6886, 
Rev.  St.  1887.  It  says:  "Any  person  owning  sheep  infected  with 
scab  or  any  other  infectious  disease,  who  fails  to  keep  the  same 
secure  from  contact  with  other  sheep  or  who  moves  or  drives  the 
same  upon  any  highway,  byway  or  across  any  range  where  other 
sheep  are  liable  to  range  or  be  driven,  without  first  obtaining  a 
written  permission  of  the  sheep  commissioner  as  provided  in  section 
122 1  of  the  Political  Code,  is  guilty  of  a  misdemeanor  and  must 
be  fined  in  any  sum  not  less  than  two  hundred  and  fifty  nor  more 
than  two  thousand  dollars."    Section  1221,  above  referred  to,  and 
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section  6886,  supra,  were  enacted  by  the  twelfth  session  of  our  Terri- 
torial legislature  and  were  incorporated  into  the  Revised  Statutes 
of  1887.  The  conditions  and  penalties  are  practically  the  same. 
Section  1221,  however,  provides  that:  "The  owner  of  any  sheep 
infected  with  scab  *  *  *  may  move  the  same  by  first  obtaining 
a  written  permission  of  the  sheep  commissioner  of  the  county 
wherein  he  wishes  to  move  them,  which  permission  must  state  the 
manner  in  which  they  are  to  be  moved,  and  the  place  to  which  they 
are  to  be  moved  and  the  route  designated;  but  the  sheep  commis- 
sioner must  not  give  permission  to  any  person  to  move  any  sheep 
so  infected  across  any  range  where  healthy  sheep  are  accustomed 
to  range.  *  *  *  "  These  two  sections  seem  to  have  been  suffi- 
cient for  the  purpose  for  which  they  were  intended  until  the  sixth 
session  of  our  State  legislature  ( 1901 )  when  an  Act  entitled :  "  An 
Act  to  suppress  contagious  and  infectious  diseases  of  sheep  to 
create  the  office  of  sheep  inspector  and  deputy  State  sheep  inspectors 
*  *  *  and  repealing  all  Acts  in  conflict,"  was  enacted.  Section 
9  (page  145)  of  this  Act  provides:  "Whenever,  upon  an  exami- 
nation of  any  bands  or  herds  of  sheep  kept  or  herded  in  any  county 
of  the  State  of  Idaho,  the  deputy  sheep  inspector  of  such  county  or 
district  thereof  shall  find  such  sheep,  or  any  portion  of  them,  affected 
or  infected  with  the  scab  or  scabies,  or  any  other  infectious  or  con- 
tagious disease,  the  entire  band  or  herd  shall  be  considered  as  in- 
fected and  treated  as  such  and  he  small  immediately  quarantine  the 
same  and  forthwith  notify  the  owner  or  person  in  charge  of  such 
sheep,  in  writing.  *  *  *  "  Section  21  (page  151)  of  the  same 
Act  provides  "  Any  person  or  persons  owning  or  having  under 
their  control  sheep  or  bands  of  sheep  which  have  become  infected 
with  the  scab  or  other  infectious  or  contagious  disease,  for  a  period 
of  fifteen  days  without  reporting  the  fact  to  the  deputy  sheep  in- 
spector of  such  county  or  district  thereof  where  such  sheep  are  situ- 
ate, in  writing,  shall  be  guilty  of  a  misdemeanor.*  *  *  "  Sec- 
tion 23  provides :  "  In  any  action  or  proceeding,  civil  or  criminal, 
arising  under  this  Act,  and  all  persons  having  any  interest  in  sheep 
or  controlling  the  same,  and  concerning  which  said  action  or  pro- 
ceeding is  had,  shall  be  deemed  the  owner  of  said  sheep,  and  shall 
be  liable,  jointly  and  severally,  for  such  violation.  Any  herder  or 
shepherd  or  other  person  in  charge  of  sheep  may  be  sworn  to  give 
any  deputy  sheep  inspector  any  and  all  information  as  to  the  con- 
dition of  the  sheep  in  his  charge,  to  the  best  of  his  knowledge,  on 
being  requested  so  to  do  by  the  deputy,  and  upon  refusing  to  do  so 
shall  be  guilty  of  a  misdemeanor.     *    *    *  " 
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This  is  ^11  the  legislation  we  find  bearing  directly  upon  the  ques- 
tion under  consideration,  and  it  only  remains  for  us  to  ascertain 
from  the  language  of  the  several  sections  quoted  just  what  was 
intended  by  the  law  makers.  There  can  be  no  question  of  the  intent 
of  the  legislature  in  the  passage  of  all  Acts  relative  to  scabby  sheep ; 
there  is  no  other  infectious  or  contagious  disease  known  to  exist 
among  sheep  in  this  State ;  hence  it  is  conclusive  that  all  legislation 
is  aimed  at  the  eradication  of  this  pest.  It  is  also  beyond  question 
that  all  efforts  have  been  toward  the  one  common  purpose  of  con- 
fining the  disease  to  the  band  where  discovered,  and  by  a  system  of 
thorough  dipping  to  eradicate  it  when  discovered  as  quickly  as  pos- 
sible. The  Quarantine  Law  was  enacted  with  this  object  in  view. 
That  parties  owning  or  being  in  possession  of  sheep  infected  with 
scab  should  report  such  fact  to  the  deputy  inspector  of  the  county 
or  district  within  fifteen  days,  only  bears  out  the  conclusion  that 
prompt  and  heroic  efforts  are  to  be  made  by  all  parties  concerned 
to  effectually  eradicate  the  disease  from  the  flocks  of  the  State.  If 
the  provisions  of  our  law  relative  to  scab  are  to  be  construed  as 
urged  by  counsel  for  appellant,  the  entire  system  is  a  farce.  It 
would  be  very  convenient  for  the  owner  of  a  band  of  sheep  not  to 
discover  scab  until  a  convenient  season,  and  then  have  fifteen  days 
thereafter  in  which  to  report  such  discovery  to  the  deputy  inspector 
for  his  county  or  district.  The  law  requires  the  owner  of  sheep, 
as  well  as  any  one  in  charge  thereof,  to  report  their  condition  if 
scab  or  other  infectious  or  contagious  disease  is  discovered  to  the 
sheep  inspector  within  fifteen  days  after  such  discovery,  thus  enjoin- 
ing upon  the  owner  and  his  employees  constant  care  and  watchful- 
ness over  their  flocks.  Again,  it  is  a  well-known  fact  that  no  one 
has  the  opportunity  of  discovering  scab  so  readily  as  the  herder  or 
person  in  daily  charge  of  the  sheep,  and  when  it  develops  it  will 
not  be  long  before  he  knows  it.  It  has  none  of  the  characteristics  of 
what  is  commonly  called  "  Texas  fever."  That  disease  is  never  ap- 
parent in  the  native  Texas  cattle,  but  other  cattle  coming  in  contact 
with  Texas  cattle,  or  herded  on  a  range  over  which  they  have  passed 
may  become  inoculated ;  not  so  with  scab ;  it  is  not  difficult  to  detect ; 
it  leaves  its  marks  on  every  sheep  affected,  and  any  practical  herder 
is  soon  aware  of  its  presence  and  may  find  it  if  he  make  the  effort. 
As  we  view  it,  the  object  and  purpose  of  our  law  is  to  make  the 
owner  and  herder  diligent  and  careful  and  report  any  evidence  they 
may  have  of  the  existence  of  scab  in  their  flocks,  and  provides  a 
severe  penalty  for  neglecting  to  do  so.  When  we  ask- the  reason 
for  the  legislation  there  is  but  one  answer  and  that  is  the  complete 
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eradication  of  the  disease  from  the  flocks  of  the  State.  It  is  a  part 
of  the  public  policy  of  the  State  and  comes  within  the  exercise  of 
its  police  powers.  The  law  presumes  that  every  man  knows  the 
condition  of  his  sheep  and  requires  him  to  report  the  existence  of 
scab  within  fifteen  days  after  it  makes  its  appearance  —  not  fifteen 
days  after  he  has  reported  it  to  some  one  else  other  than  the  author- 
ized sheep  inspector  —  and  were  it  otherwise,  as  is  said  by  counsel 
for  respondents,  "  a  person  could  drive  his  scabby  sheep  upon  the 
public  highways  and  herd  and  drive  them  upon  the  public  do- 
main where  other  sheep  without  infection  were  herded  and 
driven ;  they  could  infect  all  the  ranges  within  the  State  with  scab, 
and  all  the  sheep  upon  them,  and  when  arrested  or  a  civil  action 
was  brought  for  damages,  they  would  escape  the  consequences  of 
their  wrongful  acts  by  merely  saying  that  they  had  no  notice  or 
knowledge  that  the  sheep  were  infected  with  scab."  This  state- 
ment is  undoubtedly  true,  and  we  think  the  legislature  intended  to 
overcome  the  difficulties  above  suggested  by  section  21,  Sess.  Laws 
1901,  p.  151.  It  would  be  practically  impossible  for  the  inspector 
to  inspect  the  innumerable  number  of  sheep  within  his  territory; 
they  are  usually  kept  as  far  from  civilization  and  the  public  high- 
ways of  the  State  as  possible  from  early  spring  until  late  fall,  then 
if  not  on  feed  grounds  off  on  the  desert  and  away  from  habitations. 
If  the  duty  of  discovering  scab  and  quarantining  devolved  upon 
the  inspector,  the  law  would  be  a  nullity,  and  sheep  upon  the  public 
range  would  be  constantly  exposed  to  scab  winter  and  summer. 
The  law  was  intended  to  make  each  owner  the  guardian  of  his 
own  flocks,  and  even  goes  so  far  as  to  impose  the  duty  and  add  a 
penalty  upon  the  herder  or  person  in  charge. 

In  discussing  a  law  similar  to  ours,  the  Supreme  Court  of  Oregon, 
in  State  v.  Sterritt,  24  Pac.  Rep.  523,  which  was  an  indictment 
returned  by  the  grand  jury  charging  the  defendant  with  "  unlaw- 
fully moving  sheep  infected  with  scab  from  place  to  place  without 
first  having  obtained  a  traveling  permit  therefor."  The  informa- 
tion did  not  charge  that  the  defendant  knew  the  sheep  were  infected 
with  scab  at  the  time  of  their  removal,  and  for  this  reason  defend- 
ant demurred  to  the  sufficiency  of  the  indictment.  This  demurrer 
was  overruled.  The  court  says:  "  The  first  objection  insisted  upon 
was  that  the  indictment  failed  to  allege  knowledge  of  the  defendant 
that  the  sheep  had  the  scab  at  the  time  of  their  removal.  In  a  very 
large  class  of  offenses,  and  mainly  those  that  were  classed  as  mala 
in  se  at  common  law,  guilty  knowledge  is  necessary  to  complete 
the  offense,  and  it  must  be  alleged.    But  in  that  other  class,  wrongs 
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which  are  forbidden  by  statute,  and  more  especially  those  offenses 
which  are  made  punishable  in  furtherance  of  the  public  policy  of 
the  State,  such  as  exercise  of  the  police  powers,  the  collection  of 
revenue  and  the  like,  are  punishable  whether  the  offender  had 
guilty  knowledge  or  not.  This  distinction  was  lately  sustained  in 
this  court  in  State  v.  Chastain,  23  Pac.  Rep.  963,  and  is  adhered 
to.  The  offense  under  consideration  belongs  to  the  latter  classifi- 
cation, and  is  punishable  whether  the  accused  party  knew  the  sheep 
were  diseased  or  not  *  *  *  "  If  a  criminal  action  can  be  main- 
tained under  the  statute  of  Oregon,  upon  which  the  above  prosecu- 
tion was  based,  without  alleging  and  proving  guilty  knowledge,  why 
may  not  a  civil  action  for  damages  be  maintained  under  section  21, 
supra,  without  such  allegation  and  proof ;  we  can  see  no  valid  reason 
why  not.  The  authorities  cited  by  appellant  do  not  reach  the  issue 
involved  here. 

In  Patee  v.  Adams,  37  Kan.  133,  1  Am.  Neg.  Cas.  52,  14  Pac. 
Rep.  505,  the  court  considered  and  discussed  a  case  wherein  the 
defendant  in  good  faith  purchased  in  the  market  at  Kansas  City 
certain  cattle,  shipped  them  to  Manhattan,  in  Kansas,  where  they 
were  unloaded  into  the  stockyards  of  the  Union  Pacific  Railway  and 
were  immediately  seized  by  virtue  of  a  process  issued  by  a  justice 
of  the  peace,  the  possession  being  withheld  from  defendant,  he 
having  no  opportunity  to  examine  the  cattle,  even  if  the  "Texas, 
splenic  or  Spanish  fever  "  could  be  detected  by  an  examination  as 
readily  as  scab,  the  defendant  was  in  no  wise  to  blame,  as  it  is  shown 
that  plaintiff's  cattle  were  diseased  by  the  cattle  of  defendant  whilst 
they  were  in  the  custody  of  the  officer.  The  court  instructed  the 
jury  that  "  if  the  defendant  knew,  or  had  reason  to  know,  or  could 
by  ordinary  diligence  have  known,  that  the  cattle  were  diseased, 
*  *  *  you  will  find  for  the  plaintiff."  This  instruction  is  upheld 
by  the  court.  It  is  said  in  the  opinion :  "  Doubtless,  the  Legislature 
has  the  authority  to  dispense  with  the  necessity  of  alleging  and 
proving  knowledge;  but  before  a  party  who  is  without  fault,  or 
without  knowledge  that  his  cattle  can  cause  injury,  can  be  held  lia- 
ble, the  legislative  design  to  create  such  liability  should  be  plainly 
pronounced/  " 

Under  the  head  of  "Proof  of  Scienter  —  When  Necessary," 
learned  counsel  for  appellant  cite  volume  2,  Am.  &  Eng.  Ency.  of 
Law,  364.  The  text  says :  "  If  domestic  animals  are  rightfully  in 
the  place  where  they  do  the  injury  complained  of,  the  owner  will 
not  be  liable  unless  he  had  knowledge  of  the  vicious  propensity  of 
such  animal;  and  in  an  action  for  such  injuries,  knowledge  on  the 
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part  of  the  owner  must  be  alleged  and  proved."  Cases  are  cited 
by  the  author  under  this  text  from  a  large  number  of  States,  but 
an  examination  of  them  discloses  that  they  follow  the  subject  laid 
down  in  the  text,  and  only  refer  to  the  vicious  or  dangerous  char- 
acter of  domestic  animals  and  the  duty  of  the  owner  thereof  in  pro- 
tecting the  public  from  injury  therefrom.  Our  attention  is  also 
called  to  pages  381,  382,  same  book,  and  under  the  same  heading 
we  find  this  text:  "  In  those  jurisdictions  where  stock  is  allowed 
to  run  at  large,  and  statutes  have  been  enacted  making  the  owners 
of  diseased  or  distempered  cattle  liable  for  any  communication  of 
such  disease,  it  is  generally  held  that  scienter  on  the  part  of  the 
owner  of  such  diseased  cattle  should  be  alleged  and  proved."  One 
of  the  cases  cited  here  and  really  the  one  upon  which  counsel  for 
appellant  seems  to  place  the  most  reliance,  is  Patee  v.  Adams, 
supra;  the  author  says:  "The  theory  of  the  statute  (Kansas)  is 
that  the  liability  arises  upon  the  negligence  of  the  party  who  drives, 
or  causes  to  be  driven,  the  cattle  that  communicate  the  fever;  and 
how  can  negligence  be  attributed  to  those  who  go  into  a  market 
in  the  State  and  purchase  such  cattle  when  they  have  no  notice, 
and  no  facts  exist  by  which  they  would  be  chargeable  with  notice 
that  the  cattle  had  the  fever,  or  were  liable  to  communicate  it? 
The  rule  of  the  common  law  in  such  cases  is  that  knowledge  is  in- 
dispensably necessary  to  a  recovery."  This  author  also  cites  Bar- 
ntim  v.  Vandusen,  16  Conn.  200,  where  defendant's  sheep  tres- 
passed upon  plaintiff's  land  and  communicated  to  plaintiff's  sheep 
a  disease  known  as  "  hoof  distemper,"  there  being  no  sufficient 
justification  for  the  trespass,  it  was  held  that,  "  in  order  to  recover 
damages  it  was  not  necessary  to  show  that  defendant  had  knowl- 
edge of  the  diseased  state  of  his  sheep  but  that  such  evidence  was 
competent  to  enhance  the  damages,"  etc.  Other  authorities  are 
cited,  but  they  do  not  convince  us  that  the  doctrine  announced  in 
State  v.  Sterritt  is  not  the  correct  one  in  cases  of  the  character  of 
the  one  under  consideration. 

It  is  next  insisted  by  counsel  for  appellant  that  plaintiff  was 
guilty  of  contributory  negligence  resulting  in  the  loss  complained 
of  herein.  For  this  reason  they  cannot  recover.  The  complaint 
alleges,  among  other  things,  that  said  sheep  were  allowed  to  become 
mixed  and  to  get  together  by  reason  of  the  negligence  and  careless- 
ness of  the  defendant  as  aforesaid,  and  without  any  fault  of  the 
plaintiffs.  Evidence  was  submitted  on  the  question.  The  first  wit- 
ness was  C.  A.  Valentine.  He  says :  "  Mr.  Woodland  had  one 
band  of  sheep  on  the  west  and  one  on  the  east  side  of  the  road; 
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there  was  no  one  with  the  band  on  the  west  side  when  we  got 
there,  and  their  sheep  had  been  coming  out  onto  the  road.  *  *  * 
There  is  a  lot  of  willows  growing,  and  we  could  not  see  them  until 
we  got  close  to  them,  and  they  started  coming  out  on  the  road  and 
getting  into  our  sheep.  *  *  *'  After  we  had  them  mostly  all  cut 
off  and  going  back  to  their  feed  ground  then  Mr.  Woodland  and 
two  or  three  of  his  men  came  over  from  the  east  side ;  no  one  was 
with  this  band  on  the  west  side."  Willard  Christianson  testified: 
"  It  took  us  about  fifteen  minutes  to  separate  the  sheep.  Mr. 
Woodland's  sheep  were  right  along  the  road  when  I  first  saw  them 
there.  The  feed  grounds  extend  right  up  to  the  road,  and  there 
•was  no  one  with  the  sheep  when  the  mixup  began."  It  was  shown 
by  the  evidence  that  as  soon  as  the  men  in  charge  of  respondent's 
sheep  discovered  the  sheep  of  appellant  near  the  highway  through 
which  they  were  driving  respondents'  sheep,  they  used  every  effort 
within  their  power  to  prevent  the  mixup.  It  was  clearly  the  duty 
of  appellant  to  have  some  one  in  charge  of  his  sheep  at  all  times, 
especially  when  they  were  being  fed  and  held  near  the  highway 
through  which  other  sheep  were  privileged  to  pass  whether  they 
were  diseased  or  not.  It  was  shown  that  the  fence  was  not  suffi- 
cient to  keep  them  from  passing  back  and  forth  from  the  feed 
grounds  to  the  highway,  and  with  ordinary  diligence  on  the  part  of 
appellant  his  sheep  could  have  been  kept  back  from  the  highway 
whilst  respondents'  sheep  were  passing  through.  This  duty  he  owes 
to  the  public  who  have  license  to  the  use  of  the  highway,  and,  in 
our  opinion,  it  was  his  negligence  in  not  having  a  herder  in  charge 
of  his  sheep  that  resulted  in  the  mixup,  and  consequently  the 
damages  resulting  therefrom  to  respondents.  Mr.  Douglas,  one 
of  the  respondents,  testified  to  a  conversation  with  appellant 
the  day  following  the  mixup,  as  follows :  "  I  said,  '  Mr.  Wood- 
land, you  know  better  than  I  do  how  those  sheep  have  been  run, 
and  you  know  whether  they  have  scab,  and  if  you  will  guar- 
anty me  that  those  sheep  will  not  break  out,  I  will  take  them 
out.'  And  he  said,  '  I  will  advise  you  not  to  take  the  sheep  out.' 
I  said,  *  What  will  you  do  with  the  sheep  ? '  'I  will  take  care  of 
them/  he  says,  '  and  dip  them  twice  and  turn  them  over  to  you 
clean,  so  you  can  put  them  in  your  herd  and  go  any  place  with 
them.'  Q.  I  will  ask  you  to  state  whether  or  not  at  that  time  Mr. 
Woodland  told  you  he  had  scab  in  his  sheep?  "  Appellant's  counsel 
objected  to  this  question  on  the  ground  that  "  It  was  not  alleged 
in  the  complaint  that  the  defendant  knew  or  had  reason  to  know 
that  his  sheep  had  the  scab,  also  because  the  question  is  leading." 
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The  court  overruled  the  objection  and  the  witness  answered.  "  Mr. 
Woodland  told  me  that  he  had  scab  and  had  had  it  for  some  time 
and  directed  me  to  leave  them  in  there  and  he  would  dip  them 
twice  and  turn  them  back  to  me.  There  was  no  error  in  this  rul- 
ing of  the  court.  The  evidence  was  material  to  respondents  to  es- 
tablish a  reason  for  leaving  their  sheep  with  appellant's.  It  is  also 
shown  by  this  evidence  that  appellant  not  only  knew  at  the  time 
of  the  mixup  that  his  sheep  had  the  scab,  but  had  known  it  for 
some  time  prior  thereto,  and  this  evidence  is  in  no  wise  contra- 
dicted. This  being  true,  appellant  should  have  been  unusually  dili- 
gent in  holding  his  sheep  on  his  feed  grounds,  and  especially  keep 
them  from  passing  through  the  fence  upon  the  highway  where 
clean  sheep  were  likely  to  be  driven  at  any  time. 

Errors  are  assigned,  based  on  the  instructions  given  the  jury, 
and  the  refusal  of  the  court  to  give  certain  requests  of  appellant. 
We  have  carefully  examined  the  instructions  given  by  the  court, 
and,  in  our  view  of  the  case,  we  think  they  fully  state  the  law.  We 
find  no  error  in  the  record ;  and  the  judgment  is  affirmed,  with  costs 
to  respondents. 

Ailshie  and  Sullivan,  JJ.,  concur. 


SOUTHERN  RAILWAY  CO.  v.  CULLEN. 

Supreme  Court,  Illinois,  April,   ipod. 


RAILROADS  —  CARRIER  AND  PASSENGER  —  EMPLOYEE  OF 
SHIPPER  OF  LIVE  STOCK  RIDING  ON  LOCOMOTIVE  AND 
INJURED  IN  COLLISION.  —  Where  it  was  contracted  by  a  railroad 
company  to  transport  cars  of  cattle  and  to  carry  an  agent  of  the  shipper 
upon  the  "  freight  train  "  and  the  cars  after  being  loaded  at  the  stock- 
yards were  met  by  a  switching  crew  with  an  engine  and  tender  sent  to 
carry  the  cars  to  yards,  where  they  were  to  be  put  in  a  train  being  made 
up  and  there  being  no  caboose  attached  to  the  cars  during  the  run  to 
the  yards,  an  employee  of  the  shipper  who  was  to  care  for  the  cattle, 
and  who  rode  on  the  engine,  was  a  passenger  and  was  entitled  to  recover 
for  injuries  sustained  in  a  collision. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Joseph  Cullen  against  the  Southern  Railway  Company. 
From  a  judgment  of  the  Appellate  Court  affirming  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.    Affirmed. 
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This  is  an  appeal  from  a  judgment  of  the  Appellate  Court  for 
the  Fourth  District,  affirming  a  judgment  of  the  city  court  of  East 
St.  Louis,  in  a  personal  injury  suit,  for  the  sum  oi  $1,000.  The 
following  statement  of  facts  is  taken  in  large  part  from  the  opin- 
ion of  the  Appellate  Court. 

On  March  7,  1903,  appellant  was  operating  a  railroad  from  East 
St.  Louis  to  and  beyond  Mt  Carmel,  III,  and  also  a  belt  line  ex- 
tending from  the  village  of  Brooklyn,  just  north  of  East  St.  Louis, 
to  what  was  known  as  its  "  Dyke  Yards,"  in  the  southern  portion 
of  the  city,  on  the  Mississippi  river.  The  belt  line  connected  with 
all  the  other  railroads  entering  East  St.  Louis,  and  along  it  were 
located  a  number  of  industries  having  spur  tracks  connecting  with 
it.  One  of  them  was  and  is  the  St.  Louis  National  Stock  Yards 
Company,  which  has  stock  yards  located  just  north  of  the  city, 
and  owns  and  operates  a  railroad  on  its  property  which  connects 
with  the  belt  line  of  appellant  about  half  a  mile  north  of  the  stock 
yards.  In  delivering  stock  the  stock  yards  company  takes  it  to 
the  junction  with  its  own  engines,  where  it  is  received  by  appellant. 
Appellant  owns  and  operates  certain  railroad  yards  known  as  the 
"  Denverside  Yards,"  located  from  two  and  one-half  to  three  miles 
distant  from  the  stock  yards,  in  the  southern  portion  of  the  city,  of 
East  St.  Louis,  where  all  east-bound  trains  over  appellant's  road 
are  made  up.  Appellant's  switching  crews  receive  cars  from  the 
stock  yards  at  the  junction  of  the  stock  yards  track  and  the  belt  rail- 
way, and  deliver  them  over  the  belt  line  to  the  Denverside  yards, 
to  be  made  up  into  trains  going  east.  On  the  day  named,  appellant 
entered  into  a  contract  with  the  Morris  Beef  Company  to  transport 
eight  car-loads  of  cattle  from  said  stock  yards  to  Newport  News, 
Va. ;  one  of  the  provisions  of  the  contract  being  "  that  in  considera- 
tion of  the  premises  the  railway  company  will  transport  for  the 
party  of  the  second  part  152  cattle  (more  or  less)  from  National 
Stock  Yards,  Illinois,  to  Newport  News,  Virginia,  station,  at  the 
special  rate  of  thirty  cents  per  hundred  pounds,  and  will  afford  a 
free  passage  to  the  party  of  the  second  part,  or  his  agent,  on  the 
train,  with  the  animals,  if  shipped  in  car-load  quantities."  The  con- 
tract then  prescribed  the  duties  of  the  shipper  in  reference  to  care 
of  the  stock  while  on  the  road,  and  states,  "  and  to  that  end  he  or 
his  agent  in  charge  of  said  live  stock  shall  ride  upon  the  freight  train 
in  which  said  animals  are  transported."  Appellee,  who  was  then 
in  the  employ  of  the  Morris  Beef  Company,  engaged  in  taking 
charge  of  export  cattle  shipped  by  it  to  Newport  News,  Va.,  was 
instructed  by  his  employer  to  accompany  and  care  for  the  cattle 
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named  in  said  contract  while  in  transit.  The  eight  cars  of  cattle 
were  loaded  at  the  cattle  chutes  in  the  stock  yards  and  taken  from 
there  by  a  stock  yards  engine  over  its  tracks  to  the  junction  with 
the  belt  line,  where  they  were  met  by  a  switching  crew  of  appel- 
lant with  an  engine  and  tender  sent  to  take  them  over  the  belt 
line  to  the  Denverside  yards,  to  be  put  into  the  train  then  being 
made  up  for  the  east.  Appellee,  who  had  come  with  the  cattle 
from  the  plage  where  they  were  loaded,  was  present  when  appel- 
lant's switching  crew  took  charge  of  the  eight  cars.  He  testified 
on  the  trial  that  he  asked  the  foreman  of  appellant's  engine  crew 
if  he  could  ride  on  the  engine;  that  the  foreman  asked  him  if  he 
had  a  bill,  and  he  replied  that  he  thought  the  stock  yards  foreman 
had  that  with  other  bills  for  live  stock;  that  the  foreman  of  the 
engine  crew  then  said  he  was  in  a  hurry  and  for  appellee  to  jump 
on  the  engine.  This  statement  is  denied  by  the  foreman,  but,  how- 
ever that  may  be,  it  is  not  questioned  that  the  appellee  did  at  that 
time  get  upon  the  engine  and  it  started  for  the  Denverside  yards 
withthe  eight  cars.  On  the  way  to  the  yards  the  engineer  discov- 
ered a  freight  car  projecting  from  a  spur  track  onto  the  belt  line, 
and,  finding  he  was  unable  to  stop  in  time  to  avoid  a  collision,  he 
and  his  fireman  jumped  from  the  engine.  They  were  followed  by 
appellee,  who,  in  his  fall,  received  injuries  for  which  he  afterwards 
brought  this  suit  against  appellant. 

Appellant  contends  that  the  stock  contract  gave  appellee  no  right 
to  ride  on  the  engine  as  a  passenger  from  the  stock  yards  to  the 
Denverside  yards,  and  that  it  did  not  appear  from  the  evidence 
either  that  the  engine  foreman  had  express  authority  to  carry  him 
as  a  passenger,  or  that  it  had  been  the  custom  for  switching  crews 
of  appellant  to  carry  passengers  between  the  points  named,  and  that 
appellee  was  therefore  riding  upon  the  engine  without  authority 
and  was  not  to  be  considered  as  a  passenger.  On  the  contrary, 
appellee  asserts  that  the  relation  of  passenger  and  carrier  existed 
between  the  parties  to  the  suit,  and  that  this  relation  was  not  cre- 
ated by  custom  nor  by  invitation  from  defendant's  employees,  but 
by  the  express  contract  introduced  in  evidence  by  appellee  and  re- 
ferred to  in  the  declaration.  Appellant  insists  that  the  kind  of 
train  to  which  the  contract  refers  is  a  freight  train,  made  up  of  an 
engine,  freight  car  or  cars,  and  a  caboose,  and  that  the  contract 
contemplated  only  that  appellee  should  ride  upon  such  a  train  so 
made  up.  The  declaration  contained  two  counts,  each  drawn  on 
the  theory  that  the  relation  of  passenger  and  carrier  existed  between 
appellee  and  appellant.  The  negligence,  according  to  the  aver- 
Vol.  XX  — 19 
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ments  of  the  narr.,  consisted  in  leaving  the  car  with  which  the 
engine  collided  too  near  the  belt  line,  and  in  running  the  engine 
and  cars  at  an  unlawful  and  dangerous  rate  of  speed.  The  plea 
interposed  was  the  general  issue.  At  the  close  of  all  the  evidence 
appellant  moved  the  court  to  direct  a  verdict  in  its  favor.  This 
motion  was  denied.  Appellant  urges  that  this  motion  should  have 
been  allowed,  because  it  did  not  appear  that  appellee  was  rightfully 
upon  the  engine. 

Kramer  &  Kramer  (Alexander  P.  Humphrey,  of  counsel), 
for  appellant. 

Freels  &  Joyce,  for  appellee. 

Scott,  J.  (after  stating  the  facts).  —  The  eight  freight  cars  and 
the  switch  engine,  coupled  together  for  the  purpose  of  moving  from 
one  point  to  another  upon  the  railroad  track  under  power  furnished 
by  the  engine,  constituted  a  train.  Caron  v.  B.  &  A.  R.  R.  Co.,  164 
Mass.  527,  15  Am.  Neg.  Cas.  463,  42  N.  E.  Rep.  112.  Appellee's 
contract  not  only  permitted  him  to  ride  upon  this  particular  train, 
but  required  him  to  do  so,  and,  according  to  the  undisputed  evidence 
in  this  record,  when  he  went  upon  the  engine  to  ride  he  went  there 
rightfully  and  there  became  a  passenger  for  hire.  The  train  was 
just  starting  upon  its  long  journey  to  Newport  News,  Va.  It  was 
the  duty  of  appellant  to  furnish  at  the  National  Stock  Yards  a 
suitable  car  in  which  appellee  might  ride.  It  failed  in  that  duty, 
and,  by  its  counsel,  says  that  appellee  should  have  refrained  from 
getting  on  the  train,  and  by  riding  on  a  street  car,  or  by  some  other 
method  of  travel,  have  overtaken  the  train  at  the  next  station,  which 
would  have  been  the  Denverside  yards  of  appellant,  where,  it  is 
said,  a  caboose  would  have  been  added  to  the  train,  in  which  appel- 
lee might  have  ridden  safely.  Appellee  was  under  no  obligation 
to  do  this.  When  appellant's  engine  was  attached  to  these  cars  the 
train  upon  which  he  was  entitled  to  ride  was  before  him.  His  con- 
tract authorized  and  required  him  to  ride  upon  that  particular  train. 
He  needed  no  permission  from  those  in  charge  of  the  train.  The 
written  contract  made  him  a  passenger  for  hire,  and  it  is  entirely 
immaterial  whether  the  foreman  of  the  train  did,  or  did  not,  con- 
sent that  he  should  ride.  It  is  also  immaterial  whether  appellant 
was  engaged  generally  in  the  business  of  carrying  passengers  from 
the  National  Stock  Yards  to  the  Denverside  yards,  or  whether  the 
train  foreman  had  the  actual  or  apparent  authority  to  permit  or 
invite  appellee  to  become  a  passenger  upon  the  engine.  Appellee 
found  himself  confronted  by  unusual  and  exceptional  circum- 
stances, under  which  he  might  lawfully  ride  upon  the  engine.    Lake 
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Shore  &  M.  S.  R.  Co.  v.  Brown,  123  111.  162,  9  Am.  Neg.  Cas.  257ft, 
14  N.  E.  Rep.  197,  5  Am.  St.  Rep.  510.  In  111.  Cent.  R.  Co.  v.  Jen- 
nings, 217  111.  140,  to  which  appellant  calls  attention,  the  shipper's 
contract,  unlike  that  of  appellee,  expressly  provided  that  he  should 
ride  in  the  caboose,  and  there  was  a  caboose  attached  to  the  train. 
He  left  the  caboose  and  at  the  invitation  of  the  conductor  rode  upon 
the  engine.    The  case  at  bar  is  entirely  dissimilar. 

Appellant  makes  the  same  objection  to  the  second  and  seventh 
instructions  given  on  the  part  of  appellee.  The  second  was  in 
words  following:  "If  the  jury  believe,  from  a  preponderance  of 
the  evidence,  that  the  defendant  is  guilty  of  the  negligence  charged 
in  the  declaration,  or  either  count  thereof,  and  that  the  injury  to 
plaintiff  complained  of  and  alleged  in  the  declaration  resulted  di- 
rectly therefrom,  and  that  the  plaintiff  was  in  the  exercise  of  ordi- 
nary care  for  his  own  safety  before  and  at  the  time  of  the  injury,  the 
defendant  is  liable,  and  the  plaintiff  is  entitled  to  a  verdict."  In 
cases  of  this  character,  where  the  declaration  states  a  good  cause 
of  action,  it  would  seem  to  be  axiomatic  that,  if  the  evidence  showed 
the  defendant  was  guilty  of  the  negligence  charged  in  the  declara- 
tion, that  the  injury  resulted  directly  therefrom,  and  that  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  before  and  at  the  time 
of  the  injury,  and  had  not  assumed  the  risk,  there  should,  as  a 
matter  of  course,  be  a  verdict  against  the  defendant  Appellant, 
however,  argues  that  this  instruction  furnished  a  test  of  liability,  and 
that  it  was  erroneous  because  it  did  not  require  the  jury  to  find, 
from  the  evidence,  before  returning  a  verdict  against  the  appellant, 
that  the  appellee  was  a  passenger  and  rightfully  upon  the  engine 
while  riding  there.  It  appears  from  the  declaration  that  the  rela- 
tion of  passenger  and  carrier  existed  between  the  parties  hereto  at 
the  time  of  the  accident,  and  the  negligence  charged  against  the 
appellant  is  a  failure  to  exercise  the  care  required  by  the  law 
for  the  safety  of  its  passenger.  Unless  the  appellee  was  a  passenger 
and  rightfully  upon  the  engine  appellant  was  not  guilty  of  the 
negligence  charged  in  the  declaration.  The  two  instructions  ob- 
jected to  stated  the  law  correctly. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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VILLAGE  OF  LOCKPORT  V.  LICHT. 

Supreme  Court,  Illinois,  April,  1906. 


MUNICIPAL  CORPORATION  —  STREET  —  EMBANKMENT  OF 
EARTH  CAUSING  PART  LEFT  FOR  TRAVEL  TO  SLANT.  — It 
was  not  negligence  for  a  city  to  permit  a  railroad  company  in  construct- 
ing its  track  to  throw  up  an  embankment  of  earth  in  the  street  that  was 
thereby  rendered  somewhat  slanting  in  the  part  left  for  travel. 

DRIVER  OF  WAGON  THAT  TIPPED  THROWN  FROM  SEAT.— 
Where  a  driver  who  had  driven  along  the  street  about  fifty  times  loaded 
his  wagon  with  beer  barrels  and  kegs  in  such  a  way  that  when  the 
wagon  tipped  slightly  and  struck  an  electric  light  pole,  a  barrel  was 
thrown  against  him  and  he  was  knocked  from  the  wagon  and  injured, 
he  was  guilty  of  contributory  negligence  that  barred  a  recovery  against 
the  city. 

Appeal  from  the  Appellate  Court,  Second  District. 

Action  by  Christoph  Licht  against  the  Village  of  Lockport  and 
another.  From  a  judgment  of  the  Appellate  Court,  affirming  a 
judgment  against  the  defendant  the  Village  of  Lockport,  it  appeals. 
Reversed. 

Fred  W.  Walter  and  Knox  &  Akin,  for  appellant. 

J.  W.  Downey,  for  appellee. 

Wilkin,  J.  —  The  Appellate  Court  affirmed  a  judgment  of  $2,758 
in  favor  of  appellee,  against  appellant,  for  personal  injuries.  The 
action  was  originally  brought  against  the  village  of  Lockport  and 
the  Chicago  &  Joliet  Electric  Railway  Company,  jointly.  The  case 
has  been  twice  tried.  The  first  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $4,000,  against  both  defendants. 
113  111.  App.  613.  On  the  second  trial  the  jury  was  instructed  to 
find  the  street  railway  company  not  guilty,  and  the  motion  on  behalf 
of  the  village  to  instruct  the  jury  to  return  a  verdict  in  its  favor 
was  overruled. 

The  declaration  is  of  two  counts.  The  first  alleged  that  on  May 
25,  1901,  the  village  of  Lockport  was  possessed  of  and  held  control 
of  a  certain  public  street,  called  "  State  Street,"  and  ought  to  have 
kept  the  same  in  good  and  sufficient  repair  and  condition ;  that  the 
Chicago  &  Joliet  Electric  Railway  Company  was  on  said  date  engaged 
in  constructing  a  street  railway  along  and  over  said  State  street,  and 
deposited  a  large  embankment  or  pile  of  earth  extending  from  Ninth 
street  to  Tenth  street,  in  said  village,  for  a  long  and  unreasonable 
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length  of  time ;  that  the  earth  was  placed  so  close  to  the  west  side 
of  the  street  as  to  leave  the  roadway  of  insufficient  width  to  enable 
teams  and  vehicles  to  pass  along  the  west  side  of  State  street, 
between  Ninth  street  and  Tenth  street,  with  reasonable  safety,  all 
of  which  conditions  were  well  known  to  the  officers  and  agents 
of  said  defendant;  that  the  plaintiff  was  driving  a  team  of  horses 
attached  to  a  certain  wagon  loaded  with  kegs  and  barrels,  and 
while  passing  along  State  street  between  Ninth  street  and  Tenth 
street,  and  west  of  said  embankment,  and  while  in  the  exercise  of 
ordinary  care  for  his  own  safety,  the  embankment  or  pile  of  earth 
caused  the  wagon  to  suddenly  slip  and  tip,  by  means  whereof  the 
plaintiff  was  thrown  to  the  ground  and  run  over  by  the  wagon,  and 
was  thereby  greatly  and  permanently  injured.  The  second  count  is 
substantially  the  same  as  the  first,  with  the  additional  averment 
that  the  railway  company  had  negligently  excavated  the  street  and 
deposited  a  pile  of  earth  on  the  west  side  of  State  street  and  allowed 
it  to  remain  a  long  and  unreasonable  time,  and  that  the  village 
wrongfully  and  negligently  suffered  said  earth  to  remain  in  the 
street,  and  also  permitted  a  certain  pole,  which  obstructed  the  street 
and  driveway  west  of  said  embankment,  to  be  and  remain  there,  all 
of  which  conditions  were  well  known  to  the  officers  and  servants 
of  the  defendant. 

The  undisputed  evidence  shows  that  the  village  of  Lockport  con- 
tains about  4,000  inhabitants.  State  street  extends  north  and  south, 
and  is  its  principal  business  street.  On  February  18,  1901,  the 
village  authorities  passed  an  ordinance  granting  to  the  Joliet  Elec- 
tric Railway  Company  permission  to  construct  a  double-track  rail- 
road along  said  street,  and  at  the  time  of  the  accident,  and  prior 
thereto,  the  company  was  engaged  in  the  work  of  excavating  along 
the  centre  of  the  street  to  a  depth  of  about  one  foot  and  some  four- 
teen feet  in  width,  throwing  the  earth  upon  the  west  side  of  the 
street.  This  pile  of  dirt  extended  from  Ninth  street  to  Tenth  street, 
a  distance  of  one  block,  and  had  been  there  for  about  four  weeks 
prior  to  the  accident.  It  was  variously  estimated  by  the  witnesses 
to  have  been  from  three  to  five  feet  in  height  next  to  the  excava- 
tion, sloping  to  the  west.  State  street,  between  Ninth  and  Tenth 
streets,  was  100  feet  wide.  The  walks  on  either  side  were  ten  or 
twelve  feet  wide.  On  the  west  side  of  the  street,  adjoining  the 
sidewalk,  was  a  gutter  three  or  four  feet  in  width,  on  the  east 
edge  of  which  was  an  electric  light  pole,  standing  in  the  street  three 
or  four  feet  from  the  east  side  of  the  sidewalk.  Between  the  west 
edge  of  the  pile  of  dirt  and  the  electric  light  pole  was  a  driveway, 
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which  had  been  used  by  the  public  since  the  excavation  for  the 
railway  track.  For  several  years  prior  to  the  accident  the  plaintiff 
had  been  a  teamster  for  the  Sehring  Brewery  Company  of  Joliet, 
and  had  been  engaged  in  delivering  beer  from  the  brewery  to 
saloons  in  Lockport.  During  the  time  the  street  was  being  exca- 
vated he  had  driven  over  it  on  the  west  side,  as  he  testified,  at 
least  five  times  a  week  —  in  all,  about  fifty  times  —  and  had  been 
almost  a  daily  witness  of  the  progress  of  the  work,  with  full  knowl- 
edge of  how  and  for  what  purpose  it  was  being  done,  and  was 
familiar  with  all  the  circumstances  .and  surroundings.  On  the 
morning  of  the  accident  he  left  Joliet  about  five  o'clock  with 
a  load  of  beer,  consisting  of  twenty-two  half-barrels,  which  he 
loaded  himself,  placing  seven  barrels  in  the  bottom  of  the  wagon, 
crossways;  five  on  either  side,  on  the  ends,  at  an  angle  of  about 
forty-five  degrees,  one-half  the  length  of  them,  some  eighteen  inches 
projecting  over  the  sides  of  the  wagon,  and  he  then  placed  a  row  of 
five  in  the  centre.  He  drove  into  State  street,  south  of  Tenth  street, 
in  the  village,  and  made  a  delivery  of  beer  at  a  saloon  located  on 
the  east  side  of  the  street,  one  or  two  doors  south  of  Tenth  street, 
and  then  drove  to  the  west  side  of  State  street  on  Tenth  street,  and 
started  north,  for  the  purpose  of  going  to  another  saloon  three  doors 
south  of  Ninth  street.  The  wagon  slipped  or  tipped  to  the  west, 
and  one  of  the  projecting  barrels  struck  against  the  electric  light 
pole  and  fell  against  the  plaintiff,  knocking  him  from  his  seat  on 
the  wagon  to  the  ground,  and  his  left  hand  was  run  over  and  he 
was  otherwise  injured. 

A  proper  and  timely  instruction  was  asked  on  behalf  of  the  de- 
fendant, directing  the  jury  to  find  it  not  guilty,  but  it  was  refused 
and  exception  duly  taken.  We  think  it  should  have  been  given  — 
first,  on  the  ground  that  the  evidence  did  not  fairly  tend  to  prove 
that  the  village  was  guilty  of  such  negligence  in  maintaining  its 
street  in  a  reasonably  safe  condition  as  to  make  it  liable;  and, 
secondly,  because  of  the  entire  absence  of  proof  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  for  his  own  safety  at  the  time 
of  the  accident.  While  it  is  the  duty  of  cities  and  villages  to  use 
reasonable  care  to  keep  their  streets  in  a  reasonably  safe  condition 
for  public  travel,  free  from  obstruction,  they  are  not  insurers  against 
accident  to  those  using  them,  and  have  the  power  to  authorize  the 
laying  of  railroad  tracks  and  water  and  gas  pipes,  and  the  erection 
of  lamp  posts  and  telegraph  and  electric  light  poles,  in  and  along 
them.  The  village  of  Lockport  was  therefore  guilty  of  no  wrong 
in  permitting  the  electric  railway  company  to  place  its  tracks  in 
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State  street,  and  the  only  theory  upon  which  it  could  be  held  liable 
in  this  action  would  be  that  the  railway  company  performed  the 
work  in  an.  unusual  and  negligent  manner,  which  the  village  per- 
mitted after  notice.  But  we  are  unable  to  find  any  competent  evi- 
dence in  the  record  which,  with  all  reasonable  inferences  and  intend 
ments  to  be  drawn  therefrom,  fairly  tends  to  show  that  the  street 
was  not,  at  the  time  of  the  accident,  in  a  reasonably  safe  condition 
for  public  travel.  True,  it  was  not  in  a  perfect  condition ;  but,  as 
already  said,  it  was  not  necessary  that  it  should  have  been  abso- 
lutely free  from  imperfections  in  order  to  relieve  the  village  of 
liability.  Reasonable  care  and  reasonable  safety  was  all  that  the 
law  required  of  the  village  authorities  in  order  to  relieve  the  village 
from  liability.  The  evidence  is  all  to  the  effect  that  the  street  had 
been  used  for  more  than  a  month  in  precisely  the  came  condition 
as  when  the  accident  occurred.  The  plaintiff  himself  had  used  it 
with  the  same  team  and  wagon  four  or  five  days  in  each  week, 
and  testified  that  after  the  dirt  was  thrown  out  he  had  driven  along 
the  street  some  fifty  times.  It  was  also  used  by  others  as  a  drive- 
way, and  no  mishap  or  accident  whatever  occurred,  so  far  as  the 
evidence  shows.  If  it  should  be  said  that  the  accident  to  the  plain- 
tiff is  some  evidence  that  the  street  was  not  in  a  reasonably  safe 
condition,  the  answer  is  that  his  injury  was  purely  the  result  of  an 
accident,  caused,  not  by  the  unsafe  condition  of  the  street  alone, 
but  because  of  the  manner  in  which  the  beer  barrels  were  loaded, 
extending  over  the  side  of  the  wagon.  It  is  true  that  the  evidence 
shows  that  by  reason  of  the  bank  of  earth  being  thrown  from  the 
excavation  the  roadway  was  rendered  somewhat  slanting;  but  cer- 
tainly it  cannot  be  contended,  especially  in  the  face  of  this  evidence 
as  to  the  repeated  use  of  the  road,  that  the  mere  fact  that  it  was 
so  slanting  rendered  it  unsafe  for  public  travel.  To  so  hold  would 
make  it  next  to  impossible  for  a  city  or  village  to  escape  liability  for 
accidents  upon  its  streets,  and  compel  them  to  carefully  grade  the 
same. 

As  to  the  observance  of  due  care  on  the  part  of  the  plaintiff,  we 
are  at  a  loss  to  perceive  how  it  can  be  said  that  there  is  any  evidence 
whatever  to  establish  such.  If  the  street  was  not  reasonably  safe 
for  public  travel,  no  one  knew  that  fact  better  than  he  did,  and  this 
he  does  not  deny.  Nevertheless,  he  loaded  his  wagon  in  such  a 
way  as  to  materially  increase  the  hazard  of  attempting  to  drive  over 
it,  and  in  such  a  way  as  to,  in  fact,  become  the  sole  cause  of  the 
accident.  We  concede  that,  even  though  he  may  have  known  that 
the  street  was  not  altogether  safe  for  public  travel,  still  he  might 
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drive  over  it,  using  care  for  his  own  safety  consistent  with  the 
known  imperfections  of  the  street.  But  here  he  was  guilty  of  the 
very  negligent  act  which  produced  the  accident.  For  the  foregoing 
reasons  we  are  clearly  of  the  opinion  that,  as  a  matter  of  law,  there 
was  no  evidence  tending  to  support  plaintiff's  cause  of  action. 

At  the  request  of  the  plaintiff  the  court  gave  the  jury  the  fol- 
lowing instruction:  "The  court  instructs  the  jury  that  this  is  an 
action  brought  by  Christoph  Licht  against  the  village  of  Lockport, 
claiming  damages  for  injuries  claimed  to  have  been  sustained  by 
him  on  account  of  the  alleged  unsafe  condition  of  State  street,  be- 
tween Ninth  and  Tenth  streets,  in  said  village;  and  if  you  believe, 
from  the  evidence,  that  the  plaintiff  was  injured  in  manner  and 
form  as  alleged  in  his  declaration,  or  in  some  one  count  thereof, 
by  reason  of  said  street  being  in  an  unsafe  condition,  as  therein 
described,  and  that  the.  village  of  Lockport  had  notice  of  the  said 
unsafe  condition  of  said  street  for  a  sufficient  length  of  time  to  have 
repaired  the  same,  or  that  said  unsafe  condition  of  said  street  existed 
for  such  a  length  of  time  prior  to  the  receiving  of  said  injuries  by 
the  plaintiff  that  the  village  authorities,  in  the  exercise  of  reasonable 
diligence,  could  have  known  of  the  existence  of  said  unsafe  con- 
dition and  repaired  the  same,  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiff  at  the  time  of  the  injury  was  driving  along 
and  over  said  State  street,  as  alleged  in  the  declaration  or  in  some 
one  count  thereof,  and  was  in  the  exercise  of  ordinary  care  for  his 
own  safety,  then  you  will  find  the  defendant  guilty."  This  instruc- 
tion, as  applied  to  the  facts  of  the  case,  was  misleading.  It  told 
the  jury  that  if  they  believed,  from  the  evidence,  that  the  plaintiff, 
"  at  the  time  of  the  injury,"  was  driving  along  the  street,  as  alleged 
in  his  declaration,  etc.,  and  was  in  the  exercise  of  ordinary  care 
for  his  own  safety,  they  should  find  the  defendant  guilty.  This 
could  mean  nothing  else  than  that,  if  the  plaintiff  was  using  ordi- 
nary care  at  the  very  time  of  attempting  to  drive  along  the  street 
and  at  the  moment  of  the  accident,  the  verdict  should  be  for  the 
plaintiff,  even  though  the  jury  may  have  believed  that  the  plaintiff 
was  grossly  negligent  in  loading  his  wagon  and  driving  upon  a 
street  which  he  knew  to  be  out  of  repair. 

It  is  insisted  in  support  of  the  correctness  of  the  instruction  that 
it  is  sustained  by  Lake  Shore  &  M.  S.  R'y  Co.  v.  Ouska,  151  111.  232, 
$7  N.  E.  897,  citing  Lake  Shore  &  M.  S.  R'y  Co.  v.  Johnsen,  135 
111.  641,  26  N.  E.  Rep.  510;  Chicago  &  A.  R.  Co.  v.  Fisher,  141  111. 
614,  31  N.  E.  Rep.  406;  St.  Louis  Nat.  Stock  Yards  v.  Godfrey, 
198  111.  288,  65  N.  E.  Rep.  90,  and  Pittsburg,  C,  C.  &  St.  L.  R'y 
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Co.  v.  Robson,  204  111.  254,  68  N.  E.  Rep.  468.  In  these  cases  we 
held  that  if  an  instruction  informs  the  jury  that  if  the  plaintiff  was 
in  the  exercise  of  due  care  "  at  the  time  of  his  injury  "  it  would  be 
sufficient,  etc.,  and  that  the  words  "  at  the  time  of  the  injury  "  did 
not  restrict  the  use  of  due  care  to  the  moment  of  the  injury,  but  had 
reference  to  the  whole  transaction;  that  is,  all  that  occurred  from 
the  time  the  injured  party  reached  the  railroad  tracks  upon  which 
he  was  injured  until  the  collision. 

It  is  also  contended  that,  even  if  the  instruction  is  inaccurate  in 
limiting  the  plaintiff's  care  to  the  immediate  time  of  the  accident, 
it  is  corrected  by  other  instructions  given  on  behalf  of  the  village 
itself.  The  objection  to  the  instruction  which  we  have  pointed  out, 
that  it  takes  away  from  the  jury  all  question  as  to  the  plaintiff's 
care  in  loading  his  wagon  knowing  that  he  was  to  drive  over  this 
particular  street,  is  in  no  way  met  by  the  decisions  cited,  nor  is  there 
any  instruction  pointed  out  or  to  which  our  attention  has  been 
directed  which  cured  that  omission. 

Other  alleged  errors  are  called  to  our  attention,  but  in  view  of  the 
foregoing  we  deem  it  unnecessary  to  consider  them.  We  are  satis- 
fied from  the  consideration  of  the  whole  record  that  the  judgment 
of  the  Circuit-  Court  should  have  been  reversed  by  the  Appellate 
Court,  and  that  for  the  errors  of  law  above  pointed  out  its  judg- 
ment must  be  reversed. 

Reversed  and  remanded. 


RICHARDSON  V.  NELSON. 

Supreme  Court,  Illinois,  April,  1906. 


DANGEROUS  PREMISES  —  CHILD  STANDING  AT  WINDOW  IN 
HIS  HOUSE  INJURED  BY  FALL  OF  ICE  FROM  GUTTER  OF 
ADJOINING  HOUSE.  —  Where  it  appeared  that  the  defendant  was  the 
owner  of  a  building  and  had  been  warned  of  the  accumulation  of  a 
quantity  of  ice  about  the  gutter  pipe  thereof  and  that  overhung  the  upper 
windows  of  the  next  house  in  which  the  plaintiff  lived,  and  the  defendant, 
though  promising  to  attend  to  it,  failed  to  do  more  than  put  some  salt 
on  the  ice  that  afterwards  fell  and  struck  a  window  at  which  the  plain- 
tiff was  standing,  and  he  was  injured  by  the  ice  and  broken  glass,  the 
question  of  negligence  was  properly  left  to  the  jury,  and  a  judgment 
for  plaintiff  was  affirmed. 


298  20  American  Negligence  Reports. 

CONTRIBUTORY  NEGLIGENCE  OF  CHILD  —  IMPUTED  NEGLI- 
GENCE. —  A  child  under  seven  years  of  age  is  incapable  of  contributory 
negligence  and  the  negligence  of  his  parents  cannot  be  imputed  to  him. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Axel  E.  Nelson,  by  his  next  friend,  against  Samuel 
Richardson.  There  was  a  judgment  for  plaintiff,  affirmed  by  the 
Appellate  Court,  and  defendant  appeals.    Affirmed. 

James  B.  Muir,  Millard  F.  Riggle,  William  S.  Newburger 
and  Alfred  Livingston,  for  appellant. 

M.  J.  Moran  (Gallagher,  Fiske  &  Messner,  of  counsel),  for 
appellee. 

Boggs,  J.  —  The  appellee,  who  sued  by  his  next  friend,  Otto  Nel- 
son, recovered  a  judgment  against  the  appellant  in  an  action  on 
the  case  in  the  Superior  Court  of  Cook  County  in  the  sum  of  $1,500. 
This  is  an  appeal  from  a  judgment  of  the  Appellate  Court  for  the 
First  District  affirming  that  of  the  Superior  Court. 

Appellant  was  the  owner  of  a  three-story  brick  building  at  473 
West  Ohio  street,  in  the  city  of  Chicago.  The  building  in  which 
appellee  resided  was  next  to,  but  separated  from,  the  building  be- 
longing to  the  appellant  by  a  passageway  four  feet  in  width.  In 
January  or  February,  1901,  ice  accumulated  around  -and  about  the 
gutter  pipe  or  downspout  of  appellant's  building  and  formed  a 
mass  of  ice  about  twenty  inches  in  diameter,  and  overhung  the 
upper  windows  of  the  building  in  which  appellee  resided.  Appel- 
lant was  notified  several  times  before  the  accident  that  the  ice  was 
accumulating  on  his  building,  and  that  it  was  dangerous  to  the 
people  living  in  the  building  on  which  it  had  accumulated  and  in 
the  building  in  which  appellee  resided.  The  appellant  promised  to 
attend  to  it,  and  did,  on  one  occasion  prior  to  the  accident,  have  a 
man  put  salt  on  the  ice,  but  did  nothing  further  about  it.  On 
March  10,  1901,  the  mass  of  ice  fell  a  distance  of  five  or  six  feet  to 
and  against  the  building  in  which  the  appellee  lived  and  crashed 
through  a  window  near  which  the  appellee  was  standing.  A  large 
piece  of  ice,  weighing  about  twenty  pounds,  struck  appellee's  foot 
and  injured  it,  and  his  face  and  hands  were  cut  by  the  broken  glass. 

At  the  close  of  all  the  evidence  appellant  asked  the  court  to 
peremptorily  instruct  the  jury  to  find  the  defendant  not  guilty.  The 
refusal  of  the  court  to  give  the  instruction  is  not  argued,  but  is 
assigned  for  error  in  the  brief  of  appellant.  There  is  an  abundance 
of  evidence  in  the  record  tending  to  prove  the  facts  to  have  been 
as  stated  hereinbefore,  and  we  think  the  court  properly  refused  the 
instruction. 
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The  contentions  of  the  appellant  that  the  appellee  was  guilty  of 
contributory  negligence,  and  also  that  the  father,  who  was  in  charge 
of  the  appellee,  was  guilty  of  contributory  negligence,  are  questions 
of  fact  which  were  finally  determined  by  the  jury  and  the  judgment 
of  the  Appellate  Court  Furthermore,  the  defense  of  contributory 
negligence  was  not  available  in  this  case;  the  appellee  at  the  time 
of  the  accident  being  an  infant  one  year  and  nine  months  of  age. 
Prior  to  the  age  of  seven  years  a  child  is  incapable  of  such  conduct 
as  will  constitute  contributory  negligence,  and  the  negligence  of  a 
parent  of  a  child  of  tender  years  who  is  injured  by  the  negligence 
of  another  cannot  be  imputed  to  the  child  so  as  to  support  the 
defense  of  contributory  negligence  to  his  suit  for  damages.  Chicago 
City  Railway  Co.  v.  Tuohy,  196  111.  410,  63  N.  E.  Rep.  997,  58  L. 
R.  A.  270. 

It  is  claimed  there  was  a  variance  between  the  declaration  and 
the  proof,  in  that  the  declaration  alleged  the  "defendant  was  the 
owner  and  in  care,  custody  and  control  of  the  building,"  while  the 
proof  showed  that  each  flat  in  the  building  was  rented.  There  was 
also  evidence  tending  to  show  that  the  appellant  was  the  owner  and 
in  control  of  the  building,  as  alleged  in  the  declaration.  If  the  al- 
leged variance  was  material,  it  should  have  been  called  to  the 
attention  of  the  trial  court,  but  this  was  not  done.  Such  an  objec- 
tion comes  too  late  when  raised  for  the  first  time  in  the  Appellate 
Court.  Libby,  McNeill  &  Libby  v.  Scherman,  146  111.  540,  14 
Am.  Neg.  Cas.  325,  34  N.  E.  Rep.  801,  37  Am.  St.  Rep.  191 ;  Harris 
v.  Shebek,  151  111.  287,  14  Am.  Neg.  Cas.  319,  37  N.  E.  Rep.  1015. 

It  is  insisted  that  the  court  erred  in  admitting  evidence  that  win- 
dows in  a  building  other  than  the  one  at  which  the  appellee  was 
injured  were  broken  by  the  falling  ice,  and  that  the  ice,  in  falling, 
broke  three  or  four  boards  out  of  a  platform  leading  into  the 
appellant's  building,  and  in  admitting  a  certified  copy  of  a  deed 
showing  the  ownership  of  the  premises  from  which  the  ice  fell. 
The  objection  was  that  the  evidence  was  immaterial  and  irrelevant. 
The  damage  done  by  the  falling  ice  tended  to  show  the  force  with 
which  the  ice  fell,  and  the  certified  copy  of  the  deed  tended  to  show 
the  ownership  and  control  of  the  property  by  the  appellant  at  the 
time  of  the  accident. 

Appellant  complains  of  the  exclusion  of  the  following  question 
propounded  to  a  witness  on  cross-examination :  "  Suppose  the  ice 
had  been  removed  from  the  gutter  pipe,  wouldn't  it  be  liable  to 
accumulate  again  there?"  It  is  argued  that,  "if  it  would  have 
been  of  no  avail  to  remove  the  ice,  there  was  no  negligence  in  per- 


300  20  American  Negligence  Reports. 

mitting  it  to  remain."  We  fail  to  appreciate  the  force  of  this  argu- 
ment.   The  evidence  was  immaterial. 

Lydia  Crozier  testified  that  she  saw  the  appellee  playing  about 
his  home  some  time  after  receiving  the  injury,  and,  in  response 
to  a  question  asked  by  the  appellant  stated :  "  He  walked  the  same 
as  any  other  child  would."  This  answer,  on  motion  of  appellee, 
was  ordered  to  be  stricken  out  by  the  court..  The  witness  after- 
wards, in  her  testimony,  stated  that  she  saw  appellee  playing  and 
did  not  notice  anything  the  matter  with  him.  Dr.  Schiller  also  tes- 
tified that  he  saw  the  appellee  walk,  and  that  he  walked  normally. 
Therefore  the  appellant  had  the  benefit  of  the  evidence,  and  the 
alleged  error  in  striiking  it  out  was  harmless  in  character. 

Complaint  is  also  made  that  the  court  refused  to  compel  the 
appellee  to  submit  to  an  examination,  by  disinterested  medical  ex- 
perts, of  his  foot,  which  was  alleged  to  have  been  injured.  The 
ruling  was  not  erroneous.  This  court  is  committed  to  the  doctrine 
that  the  court  had  no  power  to  make  or  enforce  such  an  order. 
Parker  v.  Enslow,  102  111.  272,  40  Am.  Rep.  588;  Joliet  St.  R'y  Co. 
v.  Call,  143  111.  177,  32  N.  E.  Rep.  389;  Peoria,  D.  &  E.  R'y  Co. 
v.  Rice,  144  111.  227,  14  Am.  Neg.  Cas.  390H,  33  N.  E.  Rep.  951. 

Appellant  insists  that  the  court  erred  in  giving  instructions  Nos. 
1,  2  and  4  on  behalf  of  the  appellee.  Instruction  No.  1  is  as  follows: 
"  If,  from  the  evidence  in  the  case  and  the  instructions  of  the  court, 
the  jury  shall  find  the  issues  for  the  plaintiff,  and  that  the  plaintiff 
has  sustained  damages  as  charged  in  the  declaration,  then,  to  en- 
able the  jury  to  estimate  the  amount  of  damages,  it  is  not  necessary 
that  any  witness  should  have  expressed  an  opinion  as  to  the  amount 
of  such  damage;  but  the  jury  themselves  must  make  such  estimate 
from  the  facts  and  circumstances  in  proof,  and  by  considering  them 
in  connection  with  their  knowledge,  observation  and  experience  in 
the  affairs  of  ordinary  life."  The  complaint  is  that  it  tells  the  jury 
that  there  is  no  rule  of  law  by  which  they  can  estimate  the  dam- 
ages, but  they  are  the  sole  judges.  An  instruction  identically  the 
same  as  No.  1  was  before  this  court,  under  the  same  objection  that 
is  urged  here,  in  the  case  of  North  Chicago  St.  R.  Co.  v.  Fitzgib- 
bons,  180  111.  466,  54  N.  E.  Rep.  483,  and  received  our  approval. 

Instruction  No.  2  is  as  follows :  "  The  court  instructs  the  jury 
that  if  you  find  for  the  plaintiff  you  will  be  required  to  determine 
the  amount  of  damages.  In  determining  the  amount  of  damages 
plaintiff  is  entitled  to  recover  in  this  case,  if  any,  the  jury  have  a 
right  to,  and  they  should,  take  into  consideration  all  the  evidence 
pertaining  to  plaintiff's  physical  injuries,     *     *     *    and  such  loss 
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of  time  and  inability  to  work  in  the  future,  if  any,  which  the  jury 
may  believe,  from  the  evidence,  he  will  sustain  on  account  of  such 
injuries,  and  may  find  for  him  such  sum  as  in  the  judgment  of  the 
jury,  under  the  evidence  and  instructions  of  the  courts  will  be  a 
fair  compensation  for  the  injuries  he  has  sustained  or  will  sustain, 
if  any,  so  far  as  such  damages  are  claimed  and  alleged  in  the 
declaration."  The  objections  urged  to  this  instruction  are  that  it 
allowed  the  jury  to  assess  damages  for  the  loss  of  time  and  loss 
of  earning  power  during  appellee's  minority,  and  that  it  tells  the 
jury  that  they  may  assess  damages  "  for  injuries  he  has  sustained 
or  will  sustain,  if  any,  so  far  as  such  damages  are  claimed  and 
alleged  in  the  declaration."  The  declaration  alleges  damages  be- 
cause "  plaintiff  became  liable  for,  and  did  lay  out,  divers  large 
sums  of  money  in  and  about  endeavoring  to  be  healed  and  cured  of 
his  said  sickness  and  disorders,  amounting  to,  to  wit,  $100,"  etc. 
Standing  alone,  instruction  No.  2  is  subject  to  criticism,  but  if  the 
instructions,  taken  as  a  series,  state  the  law  correctly,  the  error  in 
the  second  instruction  may  be  obviated.  The  instruction  is  very 
general  in  nature,  and  is  followed  by  an  instruction  given  on  behalf 
of  the  appellant  which  is  clear  and  positive  in  its  terms.  It  is  as 
follows :  "  The  court  instructs  the  jury  that,  if  you  believe  the 
defendant  guilty,  even  then  the  plaintiff  cannot  recover  in  this  suit 
either  for  medical  service  or  for  diminution  of  earning  power  during 
minority,  and  in  this  case  you  are  to  disregard  all  evidence  tending 
to  prove  either  the  value  of  medical  service  or  the  diminution  of 
earning  power  during  minority."  The  appellant  insists  this  instruc- 
tion cannot  cure  the  defect  in  instruction  No.  2,  that  the  instruc- 
tions are  diametrically  opposed,  that  no  amount  of  reasoning  can 
reconcile  them,  and  that  it  is  impossible  to  say  which  instruction 
the  jury  followed.  Instruction  No.  2  tells  the  jury  damages  may 
be  assessed  for  the  loss  of  time  and  inability  to  work  in  the  future, 
and  that  damages  may  be  assessed,  if  proven,  "  so  far  as  such 
damages  are  claimed  and  alleged  in  the  declaration."  The  appellee 
could  recover  for  loss  of  time  and  earnings  after  reaching  his 
majority.  That  was  a  proper  element  of  damages.  But  to  have 
been  strictly  accurate  this  limitation  should  have  been  recognized. 
Appellant's  instruction  supplements  instruction  No.  2,  and  plainly 
advises  the  jury  that  damages  could  not  be  recovered  for  medical 
services  and  diminution  of  earning  powers  during  minority.  The 
two  instructions,  considered  together,  are  not  contradictory  or  in- 
consistent. The  latter  explains  the  former,  and  as  a  series  cor- 
rectly state  the  rule  of  liability.    The  jury  were  not  likely  to  have 
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been  misled.  The  error  was  obviated  and  rendered  harmless.  To- 
ledo, W.  &  W.  R  y  Co.  v.  Ingraham,  77  111.  309,  14  Am.  Neg.  Cas. 
384* ;  Galesburg  &  G.  E.  R'y  Co.  v.  Milroy,  181  111.  243,  54  N..  E. 
Rep.  939. 

Counsel  for  appellee,  in  his  closing  argument  to  the  jury,  at- 
tempted to  go  outside  of  the  record  and  refer  to  judgments  which 
had  been  sanctioned  in  other  cases.  This  was  improper,  but  objec- 
tions thereto  were  promptly  sustained  by  the  court.  We  do  not 
think  what  is  here  complained  of  proceeded  to  such  length,  or  was 
of  such  serious  character,  as  to  warrant  a  reversal  of  the  judgment. 

The  record  is  free  from  substantial  error,  and  the  judgment  of 
the  Appellate  Court  must  be  and  is  affirmed. 

Judgment  affirmed. 


CHICAGO  &  E.  I.  R.  CO.  v.  KIMMEL. 

Supreme  Court,  Illinois,  April,  ipo6. 


RAILROADS  —  MASTER  AND  SERVANT  —  VICE-PRINCIPAL  — 
FELLOW-SERVANT.  —  The  foreman  of  a  railroad  construction  gang 
engaged  in  unloading  cinders  from  cars  and  placing  them  on  the  road- 
bed, having  the  power  to  hire  and  discharge  members  of  the  gang  and 
to  direct  their  movements  as  well  as  the  movements  of  a  train  crew 
that  was  employed  to  place  the  cars  where  they  were  to  be  unloaded, 
and  in  other  work  connected  with  the  engine,  was  not  a  fellow-servant 
of  a  member  of  the  construction  gang,  but  was  a  vice-principal  of  the 
employer. 

SAME  — LIABILITY  OF  EMPLOYER.  —  Where  an  employee  was  in- 
jured through  the  combined  negligence  of  the  representative  of  the  em- 
ployer and  a  fellow-servant,  the  employer  was  liable. 

SAME  — FAILURE  OF  FOREMAN  TO  GIVE  CUSTOMARY  WARN- 
ING OF  APPROACH  OF  OTHER  CARS  AND  EMPLOYEE 
KILLED.  —  Where  it  appeared  that  it  was  customary  for  the  foreman 
of  the  construction  gang  to  give  warning  that  other  cars  were  about  to 
strike  the  cars  upon  which  the  gang  were  shoveling  ashes,  and  that 
on  the  occasion  of  the  accident  cars  in  charge  of  the  train  crew  were 
pushed  without  warning  against  the  standing  cars,  upon  one  of  which 
eight  or  ten  men  of  the  gang  were  at  work,  and  one  of  them,  by  reason 
of  the  impact,  was  thrown  off  and  fatally  injured,  the  questions  of  negli- 
gence were  properly  submitted  to  the  jury,  and  a  judgment  for  the  admin- 
istrator of  the  deceased  was  affirmed. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  A.  J.  Kimmel,  administrator  of  William  H.  Rockhold, 
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deceased,  against  the  Chicago  &  Eastern  Illinois  Railroad  Company. 
From  a  judgment  of  the  Appellate  Court  affirming  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.    Affirmed. 

This  is  an  appeal  from  the  judgment  of  the  Appellate  Court  for 
the  First  District,  affirming  a  judgment  of  the  Superior  Court  of 
Cook  County  in  favor  of  appellee,  and  against  appellant,  for  $1,500, 
and  costs  of  suit,  in  an  action  on  the  case,  brought  to  recover 
damages  on  account  of  the  death  of  William  H.  Rockhoid,  caused, 
it  is  alleged,  by  the  negligence  of  the  appellant.  The  facts  of  the 
case,  as  stated  by  the  Appellate  Court,  are  as  follows :  "  Rockhoid 
at  and  for  some  time  before  his  death  was  employed  by  the  defend- 
ant as  a  laborer,  in  repairing,  ballasting  and  surfacing  its  tracks 
near  Marion,  111.,  He  belonged  to  what  was  known  as  '  Extra  con- 
struction gang  No.  4/  in  which  were  forty  or  more  laborers.  These 
laborers  unloaded  cinders  from  cars,  prepared  the  roadbed  and 
placed  the  cinders  on  the  roadbed.  The  cinders  were  .brought  in 
cars  from  Chicago  in  regular  trains,  and  the  cars  were  left  on  side 
tracks  near  to  the  places  at  which  they  were  to  be  unloaded.  To 
move  the  cars  from  the  places  where  they  were  left  to  the  places 
where  they  were  to  be  unloaded,  the  defendant  had  an  engine  and 
an  engine  crew,  consisting  of  a  conductor,  engineer,  fireman  and 
brakeman.  The  crew,  as  well  as  the  laborers  in  extra  gang  No.  4, 
were  under  the  charge  and  control  of  Francis,  the  foreman  of  the 
defendant  in  charge  of  said  work,  and  both  the  engine  crew  and 
the  construction  gang  were  engaged  exclusively  in  said  construction 
work.  The  engine  was  used  to  take  the  laborers  to  and  from  the 
camp,  in  which  they  slept,  to  their  places  of  work,  and  the  engine 
was  usually  kept  coupled  to  the  cars,  which  were  being  unloaded, 
and  used  to  move  such  cars  when  necessary.  The  engine  or  train 
crew  only  took  part  in  operating  the  engine,  coupling  and  uncoup- 
ling the  cars,  and  other  work  connected  with  the  operation  of  the 
engine  and  the  cars  attached  thereto,  and  had  nothing  to  do  with  the 
unloading  of  the  cars,  or  the  work  upon  the  roadbed.  The  laborers 
had  nothing  to  do  with  the  operation  of  the  engine,  or  the  moving 
of  the  cars.  February  11,  1899,  the  engine  crew  were  ordered  by 
Francis  to  go  from  the  place  where  the  laborers  were  unloading 
cars  to  bring  three  other  cars  filled  with  cinders  to  be  unloaded. 
They  returned  with  three  loaded  cars  in  front  of  the  engine.  A 
train  of  eight  or  nine  cars,  upon  three  of  which  the  brakes  were  set, 
stood  coupled  together  upon  the  track  upon  which  the  engine  and 
cars  came  from  the  south.  On  one  of  the  train  of  standing  cars 
Rockhoid  and  eight  or  ten  other  laborers  were  at  work,  shoveling 
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cinders  from  the  car.  The  front  car  of  the  approaching  train  struck 
the  car  at  the  south  end  of  the  train  of  standing  cars  with  sufficient 
force  to  drive  that  train  forward  forty  or  fifty  feet,  and  thereby 
Rockhold  was  thrown  down  from  the  car  where  he  was  at  work  to 
the  track,  and  so  injured  as  to  cause  his  death." 

Calhoun,  Lyford  &  Sheean  (Robert  J.  Slater,  of  counsel), 
for  appellant. 

Alden,  Latham  &  Young,  for  appellee. 

Magruder,  J.  (after  stating  the  facts).  —  There  is  evidence  tend- 
ing to  show  that  the  crew,  consisting  of  the  engineer,  conductor, 
fireman  and  brakeman,  which  had  charge  of  the  three  cars  loaded 
with  cinders,  and  the  engine  attached  thereto,  coming  from  the 
south,  were  guilty  of  negligence  in  pushing  the  train  forward  with- 
out giving  proper  warning  or  signal,  in  such  a  way  as  to  make  it 
strike  against  the  nine  cars  standing  upon  the  track.  The  deceased, 
Rockhold,  was  at  work  shoveling  out  cinders  in  one  of  these  cars, 
standing  upon  the  track.  In  the  train  coming  from  the  south  the 
three  new  cars,  filled  with  cinders,  were  ahead  of  the  engine.  The 
engine  was  at  the  rear  of  the  three  cars,  pushing  them  forward, 
instead  of  hauling  them.  The  evidence  tends  to  show  that  the 
business  of  Rockhold,  the  deceased,  and  the  other  laborers,  who 
composed  the  extra  gang  No.  4,  was  that  of  shoveling  cinders  from 
gondola  cars,  spreading  the  same  over  appellant's  right  of  way, 
ballasting  the  track,  tamping  ties,  and  occasionally  doing  some 
spiking,  and  that  they  had  nothing  to  do  with  the  operation  of  the 
train.  On  the  other  hand,  the  evidence  tends  to  show  that  the 
duties  of  the  train  crew  consisted  in  looking  after  the  operation  of 
the  train,  and  that  they  had  nothing  to  do  with  the  shoveling  of 
cinders,  or  other  work,  done  by  the  members  of  extra  gang  No.  4, 
to  which  the  deceased  belonged. 

Francis,  the  foreman,  and  the  deceased,  Rockhold,  were  not 
fellow-servants;  and  the  language  of  the  Second  count  in  the 
declaration  sufficiently  alleges  the  negligent  act  of  Francis,  the 
foreman,  in  failing  to  give  Rockhold  any  warning  of  the  approach 
of  the  engine  and  additional  cars.  As  foreman,  directing  the  move- 
ments of  both  the  shoveling  gang  and  the  train  crew,  Francis  was 
the  direct  representative  of  the  appellant,  and  not  a  fellow-servant 
with  any  of  the  workmen.  At  any  rate,  the  evidence  tends  to  show 
that,  if  the  injury  was  not  altogether  the  result  of  the  failure  of 
Francis  to  give  warning,  it  was  the  result  of  combined  negligence 
on  the  part  of  Francis  in  such  respect  and  the  negligence  of  the 
train  crew  in  pushing  forward  the  engine  and  new  cars  in  such  a 
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way  as  to  strike  the  standing  cars.  If  the  negligence  of  the  repre- 
sentative of  the  appellant  company,  whose  negligence  is  the  neg- 
ligence of  the  company,  contributed  to  the  injury,  and  the  injury 
would  not  have  occurred  but  for  his  lack  of  care,  then  the  appel- 
lant company  is  liable.  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242,  14  Am.  Neg.  Cas.  291,  32  N.  E.  Rep.  285,  18  L.  R.  A.  215 ; 
Chicago  Union  Tr.  Co.  v.  Sawusch,  218  111.  130,  75  N.  E.  Rep.  797 ; 
Chicago  &  N.  W.  R'y  Co.  v.  Gillison,  173  111.  264,  50  N.  E.  Rep. 
657,  64  Am.  St.  Rep.  117;  Armour  v.  Golkowska,  202  111.  144,  66 
N.  E.  Rep.  1037.  Francis,  being  the  foreman  of  the  extra  gang 
No.  4,  and  directing  the  train  crew  as  to  the  movements  of  the  cars 
containing  cinders,  was  vested  with  authority  to  hire  and  discharge 
the  laborers  or  shovelers,  and  therefore,  under  the  decisions  of  this 
court,  was  not  a  fellow-servant  of  Rockhold.  Chicago  &  A.  R.  Co. 
v.  May,  108  111.  288,  14  Am.  Neg.  Cas.  387;  Chicago,  B.  &  Q.  R. 
Co.  v.  Blank,  24  111.  App.  438,  14  Am.  Neg.  Cas.  404?*;  Chicago 
Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  148  111.  573,  14  Am. 
Neg.  Cas.  326,  36  N.  E.  Rep.  572 ;  Graver  Tank  Works  v.  O'Don- 
nell,  191  111.  236,  60  N.  E.  Rep.  831. 

The  evidence  also  tends  to  show  that  it  was  customary  to  give 
the  shovelers  a  warning  by  calling  to  them  before  a  coupling  was 
about  to  be  made,  and  that  Francis  neglected  to  give  such  warn- 
ing on  the  occasion  when  Rockhold  was  killed.  There  was  a  con- 
flict in  the  evidence  upon  this  subject,  but  it  was  for  the  jury  to 
determine  whether  or  not  such  warning  was  actually  given  by  Fran- 
cis, the  foreman.  We  concur  in  the  following  views  upon  this  sub- 
ject, expressed  by  the  Appellate  Court  in  their  opinion  deciding 
this  case,  speaking  through  Mr.  Justice  Baker: 

"  The  contention  that  this  count  [the  second  count]  only  charges 
negligence  in  respect  to  the  control  and  management  of  the  engine 
cannot,  we  think,  be  sustained.  The  count  also  alleges,  as  a  substan- 
tial act  of  negligence  of  the  defendant,  the  failure  of  the  defendant 
to  give  to  Rockhold  any  warning  that  the  engine  or  a  car  attached 
thereto  was  about  to  strike  the  car  upon  which  Rockhold  was  then 
working,  and  that,  through  the  act  of  negligence  so  charged,  Rock- 
hold received  the  injuries  which  caused  his  death.  To  maintain 
this  charge  of  negligence,  upon  the  ground  of  the  negligence  of 
Francis  to  give  such  warning,  the  plaintiff  was  bound  to  prove 
facts  from  which  the  jury  might  properly  find  that  it  was  the  duty 
of  Francis  to  give  such  warning,  as  well  as  his  failure  to  give  warn- 
ing, but  it  was  not  necessary  to  aver  such  facts  or  the  existence  of 
the  duty ;  but  it  was  sufficient  to  aver  the  ultimate  fact  that  the  de- 
Vol.  XX  — 20 
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fendant  was  guilty  of  negligence  in  failing  to  give  such  warning  to 
Rockhold.  Francis  testified  that,  at  the  time  of  the  accident,  he 
was  standing  by  the  side  of  the  track,  about  two  car  lengths  from 
the  south  end  of  the  train  of  cars  on  which  the  laborers  were  at 
work;  that,  as  the  train  to  which  the  engine  was  attached  ap- 
proached to  make  the  coupling,  he  saw  the  brakeman  on  the  front 
car  give  the  '  slow  '  or  '  easy '  signal  to  the  engineer ;  and  that  he 
'  then  turned  and  hollered  to  the  men  to  look  out.'  The  engineer 
testified  that,  when  the  cars  came  together,  there  was  not  any  more 
jolt  than  an  ordinary  coupling  would  have  made. 

"  The  question  whether  Francis  was  guilty  of  negligence  was  a 
question  of  fact  for  the  jury.  In  determining  that  question  it  was 
for  the  jury  to  say  what  was  the  duty  of  Francis  under  the  facts 
and  circumstances  shown  by  the  evidence,  as  well  as  to  find  what 
he  did  or  failed  to  do.  Whether  there  was  evidence  to  warrant 
and  support  a  finding  by  the  jury  that  it  was,  under  the  circum- 
stances shown  by  the  evidence,  the  duty  of  Francis  to  give  warn- 
ing to  the  men  who  were  at  work  on  the  standing  cars,  is  a  question 
of  law.  But,  if  there  was  evidence  to  warrant  and  support  a  finding 
by  the  jury  that  it  was  the  duty  of  Francis  to  give  such  warning, 
then  the  question  whether  it  was  or  was  not  the  duty  of  Francis  to 
give  such  warning  is  a  question  of  fact.  The  engineer  testified  that, 
when  the  cars  came  together,  there  was  not  any  more  jolt  than 
an  ordinary  coupling  would  have  made.  Eight  or  ten  men  were 
shoveling  cinders  from  the  same  car  with  Rockhold,  and  other  men 
were  working  on  other  cars,  and,  by  the  concussion  caused  by  the 
impact,  all  the  men  were  thrown  down.  When  the  cars  came  to- 
gether, Francis  was  standing  by  the  side  of  the  track,  two  car 
lengths  from  the  south  end  of  the  train  of  standing  cars.  He  saw 
the  train  approaching,  and  knew  that  a  coupling  was  about  to  be 
made  between  a  car  of  that  train  and  a  car  of  the  standing  train. 

"  If  the  jury  found,  and  we  think  the  evidence  warranted  them 
in  finding,  that  it  was  usual  and  common  in  making  a  coupling  be- 
tween a  car  of  a  moving  and  a  car  of  a  standing  train  for  the 
former  to  strike  the  latter  with  as  much  force  as  the  one  struck  the 
other  at  the  time  in  question,  which  was,  as  has  been  said,  with  an 
impact  sufficient  to  drive  a  train  of  eight  or  nine  cars,  on  three  of 
which  the  brakes  were  set,  forward  forty  or  fifty  feet,  and  to  pro- 
duce a  jar  or  concussion  which  caused  all  the  men  who  were  stand- 
ing on  those  cars  at  work  to  fall  down,  then  we  think  that  in  view 
of  the  evidence  as  to  the  place  where  Francis  stood,  and  his  knowl- 
edge of  the  peril  to  which  the  men  who  were  at  work  on  the  car 
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would  be  exposed  when  the  moving  train  should  strike  the  standing 
train,  and  the  other  facts  shown  by  the  evidence,  the  jury  were 
warranted  in  finding  that  it  was  the  duty  of  Francis  to  use  reason- 
able care  and  diligence  to  give  to  the  laborers  on  the  cars  warning 
of  the  new  peril  to  which  they  were  exposed,  so  that  they  might 
throw  themselves  down  upon  the  cinders,  or  take  other  steps  to 
guard  against  the  danger  of  being  thrown  from  the  car,  when  the 
train  on  which  they  were  should  be  struck  by  the  other  train. 

"  The  testimony  upon  the  question  whether  Francis  gave  any 
warning  to  the  laborers  on  the  approach  of  the  train  is  conflicting. 
He  testified  that,  when  he  saw  the  brakeman  give  the  '  slow  '  or 
'  easy '  signal,  he  called  out  to  his  men  to  look  out.  There  is  no 
testimony  that  any  one  heard  such  call.  Two  witnesses,  who  were 
on  one  of  the  standing  cars,  testified  that  they  did  not  hear  him  call 
out,  and  the  brakeman,  on  his  cross-examination,  testified  that  he 
could  not  say  that  he  heard  Francis  '  holler '  at  the  men.  Upon 
this  testimony,  and  the  testimony  that  all  the  men  on  the  standing 
cars  were  thrown  down  by  the  impact,  we  cannot  say  that  the  jury 
were  not  warranted  in  finding  that  Francis  failed  to  call  out  to  the 
men  on  the  cars,  or  to  give  them  any  warning  of  the  approach  of 
the  train,  or  in  finding  that  the  failure  of  Francis  to  give  such 
warning  constituted  negligence  on  the  part  of  the  defendant,  which 
directly  contributed  to  the  injury  and  death  of  plaintiff's  intestate." 

It  is  said  that  the  court  committed  error  in  some  of  its  rulings 
upon  the  evidence.  For  example :  A  witness  named  Hill,  who  was 
engaged  with  the  other  laborers  in  shoveling  cinders  out  of  the 
standing  cars,  was  asked  whether  he  ever  knew  the  engineer  operat- 
ing the  engine  and  the  three  new  cars  which  struck  the  standing 
cars.  It  is  assigned  as  error  that  the  court  permitted  the  witness 
to  answer  that  he  did  not  know  the  engineer.  This  testimony  is 
said  to  be  improper,  upon  the  ground  that  the  fellow-servant  rule 
does  not  rest  in  any  degree  upon  the  personal  acquaintance  existing 
between  the  servants,  and  that  therefore  it  was  immaterial  whether 
any  of  the  shoveling  gang  were  acquainted  with  any  of  the  train 
crew  or  not.  It  is  unnecessary* to  discuss  this  question.  We  are  of 
the  opinion  that,  even  if  the  ruling  of  the  court  upon  this  subject 
was  wrong,  it  could  not  have  done  the  appellant  any  harm,  for  the 
reason  that  the  court  gave,  at  the  request  of  the  appellant,  an  in- 
struction, numbered  twenty-one,  which  was  as  follows,  to  wit: 
"  The  court  instructs  the  jury  that  it  is  not  necessary,  in  order  to 
constitute  two  employees  fellow-servants,  that  they  should  be  per- 
sonally acquainted  with  or  know  each  other's  names,  or  that  they 
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should  be  doing  identically  the  same  thing  at  the  same  time.  The 
rule  exempting  the  master  from  liability  does  not  rest  in  any  degree 
upon  personal  acquaintance  or  actual  previous  association  between 
the  servants,  but  upon  the  relation  of  their  duties  to  each  other  and 
the  respective  positions  which  they  hold.  If,  therefore,  you  believe 
from  the  evidence  that,  at  the  time  the  injury  in  question  was  re- 
ceived, the  deceased,  William  Rockhold,  was  directly  co-operating 
with  the  employees  in  charge  of  the  locomotive  in  the  particular 
work  of  the  defendant  then  in  hand,  in  such  case  it  is  your  duty  to 
find  the  defendant  not  guilty,  even  though  you  believe  from  the 
evidence  that  said  Rockhold  was  not  acquainted  with  said  employees 
so  in  charge  of  said  engine." 

Two  or  three  instructions  are  objected  to  by  the  appellant  upon 
the  alleged  ground  that  they  singled  out  particular  facts  and  called 
the  attention  of  the  jury  thereto.  These  instructions  did  not  call 
the  attention  of  the  jury  to  particular  facts,  which  would  or  would 
not  constitute  a  right  of  recovery,  but  merely  to  certain  elements, 
which  did  or  did  not  enter  into  the  definition  of  fellow-servants. 
Even,  however,  if  it  be  true  that  these  instructions  were  not  strictly 
accurate,  yet  all  the  instructions  given  to  the  jury  should  be  con- 
strued as  a  whole,  and,  when  they  are  so  construed,  the  jury  had 
before  them  all  the  elements  which  constituted  a  proper  definition 
of  fellow-servants,  instead  of  particular  and  isolated  elements. 
Twenty-three  instructions  were  given  on  behalf  of  the  appellant  by 
the  court,  and,  if  the  two  instructions  to  which  appellant  takes  ex- 
ception in  this  regard  were  objectionable  taken  by  themselves,  they 
cannot  be  so  regarded  when  taken  with  the  rest  of  the  instructions, 
which  state  in  detail  what  is  required  under  the  fellow-servant  rule. 

We  find  no  error  which  would  justify  us  in  reversing  the  judg- 
ments of  the  lower  courts.  Accordingly  the  judgment  of  the  Appel- 
late Court  is  affirmed. 

Judgment  affirmed. 


20  American  Negligence  Reports.  309 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  R.  CO. 

v.  TEETERS. 

Supreme  Court,  Indiana,  March,  ipo6. 


RAILROADS  —  CARRIER  AND  PASSENGER  —  PLEADING  AND 
PROOF.  —  Where  a  complaint  stated  that  the  plaintiff  was  a  passenger 
for  hire  and  was  injured  by  the  carrier's  negligence,  and  the  proof  was 
that  the  plaintiff  was  traveling  in  charge  of  stock  under  a  written  con- 
tract, the  variance  was  not  fatal  as  the  responsibility  of  the  carrier  in 
such  cases  is  not  measured  by  agreement ;  it  is  imposed  by  law. 

AGREEMENT  EXEMPTING  CARRIER  FROM  LIABILITY  FOR 
NEGLIGENCE.  —  Where  a  passenger  was  injured  in  Indiana  while  on 
a  freight  train  in  charge  of  stock  under  an  interstate  contract  made  in 
New  York  and  containing  a  provision  purporting  to  release  all  the  car- 
riers from  damages  that  might  be  sustained  by  the  passenger  by  reason 
of  the  negligence  of  the  carriers  or  their  employees,  such  provision  was 
contrary  to  the  domestic  policy  of  Indiana  and  would  not  be  enforced  in 
an  action  brought  there,  though  it  was  valid  in  New  York. 

STOCKTENDER  RIDING  IN  CAR  WITH  CATTLE  INSTEAD  OF 
CABOOSE  AND  INJURED  IN  WRECK— NOTICE  TO  CARRIER. 
— Where  it  was  provided  in  a  cattle  transportation  contract  that  the 
shipper,  who  was  the  plaintiff  and  accompanied  the  stock,  should  care 
for  the  cattle  while  being  transported  and  exempted  the  carrier  from 
liability  therefor,  and  there  was  neither  rule  nor  provision  that  required 
the  plaintiff  to  ride  in  the  caboose,  but  on  the  contrary  he  was  allowed 
for  live  days  before  the  accident  to  ride  without  objection  in  the  car 
with  the  cattle,  the  contract  of  itself  was  sufficient  to  charge  the  carrier 
with  notice  that  the  plaintiff  was  on  the  train  in  charge  of  the  stock, 
and  the  failure  to  account  for  him  in  the  caboose  would  plainly  indicate 
to  the  carrier  that  he  was  in  the  stock  car,  and  rendered  the  carrier 
liable  to  him,  as  he  was  a  passenger,  for  injuries  sustained  in  a  wreck 
of  the  car  by  the  rear  cars  of  the  train  colliding  with  it  upon  the 
momentum  of  the  forward  cars  being  checked  by  the  engineer  in  charge 
of  the  locomotive. 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Josiah  C.  Teeters  against  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  From  a  judgment  in  favor  of  plain- 
tiff, affirmed  by  the  Appellate  Court  (74  N.  E.  Rep.  1014),  defend- 
ant appeals,  under  subdivision  3,  §  1 337 j ,  Burns'  Ann.  St.  1901. 
Affirmed. 

Olds  &  Dough  man,  for  appellant. 

H.  W.  Mountz  and  Marshall,  McNagny  &  Clugston,  for 
appellee. 
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Gillett,  C.  J.  —  Appellee  brought  this  action  to  recover  dam- 
ages sustained  by  him,  through  the  alleged  negligence  of  appellant, 
while  he  was  traveling  in  charge  of  stock.  From  a  judgment  in 
his  favor  the  company  appealed. 

The  evidence  shows  that  Teeters, ,  who  was  a  professor  in  the 
Idaho  Industrial  Institute,  entered  into  a  contract  with  the  New 
York  Central  &  Hudson  River  Railway  Company  for  the  shipment, 
from  Briarcliff  Manor,  N.  Y.,  to  Chicago,  111.,  of  three  head  of 
fine  cattle,  which  he  had  obtained  at  a  stock  farm  near  Briarcliff 
Manor  for  the  use  of  the  institution  with  which  he  was  connected. 
The  stock  was  shipped  in  a  stock  car  of  the  ordinary  type,  with  slats 
along  the  sides.  After  the  loading  had  been  completed,  the  car  was 
put  into  a  train,  and  started  west.  Teeters  had  climbed  into  said 
car,  and  as  it  started  he  and  the  agent  waved  adieus  to  each  other. 
The  cattle  were  tied  in  one  end  of  the  car,  and  there  was  straw  and 
feed  therein  for  their  use.  The  car  was  hauled  over  the  line  of  the 
initial  carrier  to  Buffalo,  New  York,  at  which  point  it  was  delivered 
to  appellant,  as  a  connecting  carrier,  for  transportation  to  Chicago. 
As  the  freight  train  containing  said  car  was  passing  through  Bur- 
dick,  in  this  State,  said  car  and  eight  others  were  wrecked,  and 
Teeters,  who  had  made  the  journey  in  said  car,  was  injured.  The 
train  was  composed  of  seventy-five  cars.  The  fortieth  car  from  the 
locomotive  was  Teeters'.  There  were  air  brakes  under  forty-nine 
cars,  and  it  was  the  last  nine  of  said  cars  that  were  wrecked.  The 
accident  was  caused  by  a  sharp  check  in  the  momentum  of  the  air 
cars,  owing  to  the  shutting  down  of  the  brakes,  thereby  causing 
the  cars  that  were  not  on  the  brake  line,  and  which  were,  of  course, 
strung  out  to  the  full  extent  of  the  slack  under  them,  to  come  into 
collision  with  the  other  part  of  said  train.  It  is  not  disputed  that 
there  was  evidence  from  which  the  jury  was  warranted  in  conclud- 
ing that  the  wreck  was  due  to  negligence  upon  the  part  of  the  en- 
gineer in  the  operation  of  the  brakes.  At  the  time  of  the  accident 
Teeters  had  been  nearly  five  days  en  route.  He  had  taken  supper 
in  the  caboose  on  one  occasion,  and  he  testified  that  it  was  his  im- 
pression that  it  was  while  he  was  on  the  Lake  Shore  road,  although 
he  admitted  that  he  was  not  certain  as  to  this.  His  presence  upon 
the  train  had  been  known  to  the  brakemen  of  appellant  He  had 
attended  to  the  feeding  and  watering  of  his  cattle,  from  time  to 
time,  as  occasion  demanded,  and  had  furnished  milk  to  the  train 
crew  of  the  train  after  leaving  Buffalo.  At  Chatham,  N.  Y.,  he 
spoke  to  the  yardmaster  of  the  New  York  Central  about  securing  a 
transfer  to  another  car,  as  he  had  been  wet  by  the  rain.    At  Buffalo 
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he  asked  the  yardmaster  of  said  road  to  have  his  car  transferred, 
so  that  it  might  be  taken  on  a  Lake  Shore  freight  which  was  sched- 
uled to  depart  in  a  short  time.  There  is  no  evidence  that  any  of 
the  crew  that  was  in  charge  of  the  train  after  leaving  Elkhart  knew 
that  Teeters  was  on  board.  When  the  car  was  delivered  to  appel- 
lant, it  was  transferred  over  a  distance  of  seven  or  eight  miles  with- 
out a  caboose,  and  at  Brewster,  N.  Y.,  while  the  train  was  standing 
in  the  yards  over  night,  the  caboose  was  taken  away,  and  there  was 
no  caboose  attached  until  the  next  morning.  Aside  from  these  in- 
stances, there  was  a  caboose  attached  throughout  the  trip,  a  fact 
that  Teeters  had  knowledge  of.  He  was  in  the  stock  car  at  the 
time  of  the  wreck,  lying  asleep  in  the  hay  and  straw.  He  testified 
that  the  car  was  inspected  at  Buffalo;  that  he  did  not  notice  any- 
thing that  would  indicate  that  it  was  unsafe ;  that  it  rode  very  easily, 
and  that  he  had  never  had  anything  to  do  with  the  operation  or 
control  of  a  freight  train.  He  further  testified  that,  under  the 
transportation  contract,  it  was  his  understanding  that  he  was  en- 
titled to  ride  or  go  along  as  an  attendant  of  the  stock. 

The  contract  of  shipment  was  signed  by  the  initial  carrier  and 
Teeters.  He  paid  $60  for  the  shipment.  In  substance,  the  con- 
tract is  as  follows :  It  recites  the  fact  of  the  delivery  of  the  stock 
to  the  carrier,  and  indicates  its  destination,  and  it  further  recites 
that  the  stock  has  been  received  by  said  carrier  for  itself,  and  upon 
behalf  of  connecting  carriers  for  transportation  upon  the  following 
terms  and  conditions,  viz.:  That  said  shipper  is  at  his  own  sole 
risk  and  expense  to  take  care  of  and  to  feed  and  water  said  stock 
whilst  being  transported,  and  to  unload  the  same,  and  that  neither 
of  said  carriers  shall  be  under  any  liability  or  duty  with  reference 
to  such  matters,  except  in  the  actual  transportation  of  the  stock; 
that  said  shipper  shall  see  that  all  doors  and  openings  in  said  car 
are  at  all  times  so  closed  and  fastened  as  to  prevent  escape  there- 
from of  any  of  said  stock,  and  that  neither  of  said  carriers  shall  be 
liable  on  account  of  the  escape  of  said  stock  from  said  car ;  or  for 
or  on  account  of  any  injury  sustained  by  said  stock  occasioned  by 
any  of  the  following  causes,  to  wit,  overloading,  crowding  one  upon 
another,  kicking,  or  goring,  suffocating,  fright,  burning  of  hay  or 
straw  used  for  feeding  or  bedding,  or  by  fire  from  any  cause  what- 
ever, or  from  causes  beyond  the  control  of  the  carrier ;  "  that  when- 
ever the  person  or  persons  accompanying  said  stock  under  this  con- 
tract to  take  care  of  the  same  shall  leave  the  caboose  and  pass  over 
or  along  the  cars  or  track  of  said  carrier,  or  of  connecting  carriers, 
they  shall  do  so  at  their  own  sole  risk  of  personal  injury,  from  what- 
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ever  cause,  and  neither  the  said  carrier  nor  its  connecting  carriers, 
shall  be  required  to  stop  or  start  their  trains  or  caboose  cars  at  or 
from  the  depots  or  platforms,  or  to  furnish  lights  for  the  accom- 
modation or  safety  of  the  persons  accompanying  said  stock  to  take 
care  of  the  same  under  this  contract.  And  it  is  further  agreed  by 
said  shipper,  that  in  consideration  of  the  premises  and  of  the  car- 
riage of  a  person  or  persons  in  charge  of  said  stock  upon  a  freight 
train  of  said  carrier,  or  its  connecting  carriers,  without  charge  other 
than  the  sum  paid  or  to  be  paid  for  the  transportation  of  the  live 
stock  in  charge  of  which  he  is,  that  the  said  shipper  shall  and  will 
indemnify,  and  save  harmless  said  carrier,  and  every  connecting 
carrier,  from  all  claims,  liabilities  and  demands  of  every  kind,  na- 
ture, and  description,  by  reason  of  personal  injuries  sustained  by 
said  person  or  persons  so  in  charge  of  said  stock,  whether  the  same 
be  caused  by  the  negligence  of  said  carrier  or  any  connecting  car- 
rier, or  any  of  its  or  their  employees,  or  otherwise."  Attached  to 
said  instrument  and  following  the  signatures  thereto,  is  an  instru- 
ment entitled,  "  Release  for  man  or  men  in  charge,"  which  was 
signed  by  Teeters,  and  it  purported  "  in  consideration  of  the  car- 
riage of  the  undersigned  upon  a  freight  train,"  without  charge  other 
than  the  sum  paid  for  the  carriage  of  the  live  stock  upon  the  train 
to  release  and  discharge  the  carrier  or  carriers  from  all  claims,  lia- 
bilities and  demands  for  personal  injury  or  damages  sustained  by 
such  person,  whether  caused  by  the  negligence  of  the  carrier  or  car- 
riers or  of  any  of  its  or  their  employees. 

The  complaint  does  not  set  up  the  written  contract  The  action 
sounds  in  tort,  and  the  accepting  of  the  plaintiff  as  a  passenger  for 
hire  is  charged,  in  general  terms,  a§  matter  of  inducement.  It  is 
claimed  by  counsel  for  appellant  that  inasmuch  as  the  evidence  dis- 
closed the  execution  of  a  written  contract  there  was  a  fatal  variance 
between  the  allegation  and  the  proof.  This  precise  question  has 
but  recently  been  determined  adversely  to  the  contention  of  appel- 
lant Pittsburgh,  etc.,  R.  Co.  v.  Higgs  (at  this  term),  76  N.  E. 
Rep.  299.  The  duties  which  attach  to  a  common  carrier  in  respect 
to  the  protection  of  the  lives  and  limbs  of  its  passengers  for  hire 
grow  out  of  the  relationship;  they  may  have  their  foundation  in 
contract,  but  the  responsibility  of  the  carrier  in  such  cases  is  not 
measured  by  its  agreement;  it  is  imposed  by  law.  N.  Y.  Cent.  R. 
Co.  v.  Lockwood,  17  Wall.  357,  376,  10  Am.  Neg.  Cas.  624;  Ohio, 
etc.,  R.  Co.  v.  Selby,  47  Ind.  471,  9  Am.  Neg.  Cas.  29m,  17  Am.- 
Rep.  719 ;  Goddard's  Outlines  of  Bailments,  §  323 ;  Pollock  on  Torts 
(7th  ed.)  521.    There  can  be  no  doubt  as  to  the  right  in  such  a  case 
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to  sue  in  tort.  As  was  said  by  Bagly,  J.,  in  Ansell  v.  Waterhouse, 
2  Chit,  i :  "  Declarations  against  carriers  in  tort  are  as  old  as  the 
law,  and  continued  until  Dale  v.  Hall,  i  Wils.  281,  when  the  prac- 
tice of  declaring  in  assumpsit  succeeded.  But  this  practice  does  not 
succeed  the  other.  *  *  *  This  was  only  declaring  as  usual  for 
400  years  before  Dale  v.  Hall."  There  is  no  occasion  entirely  to 
wipe  out  the  special  contract  in  order  to  uphold  a  recovery  under 
the  pleadings;  the  company  has  been  sued  for  a  violation  of  its 
public  duty,  and  the  contract  has  nothing  to  do  with  the  case  except 
in  so  far  as  it  may  bear  upon  the  question  as  to  whether  appellee 
was  in  a  place  where  he  was  entitled  to  the  protection  of  a  passen- 
ger for  hire. 

What  we  have  already  said  concerning  the  form  of  the  action 
brings  us  naturally  to  the  contention  of  appellant,  raised  in  a  variety 
of  ways,  that  under  the  decision  of  the  New  York  Court  of  Appeals, 
in  Poucher  v.  N.  Y.  C.  R.  Co.,  49  N.  Y.  263,  9  Am.  Neg.  Cas.  6i6n, 
10  Am.  Rep.  364,  the  instrument  purporting  to  be  a  release  of  dam- 
ages was  valid  and  effectual  to  release  both  the  initial  and  the  con- 
necting carrier,  and  that  therefore  the  courts  of  this  State  should 
hold  that  the  agreement,  being  valid  where  made  and  where  it  was 
partially  to  be  performed,  was  valid  in  this  State.  While  it  is  the 
rule  that  any  defense  which  is  based  upon  the  express  terms  of  a 
contract  is  governed  by  the  lex  loci  contractus,  even  though  the 
action  be  ex  delicto,  yet  the  fact  that  the  recognition  of  a  provision 
for  an  exemption  from  liability  for  negligence  would  contravene 
the  distinctive  policy  of  the  State  in  which  the  action  arose  and 
where  the  remedy  is  sought,  furnishes  a  sufficient  reason  for  the 
refusal  to  recognize  such  provision.  2  Whart.  Conflict  of  Laws  (3d 
ed.),  §  471c.  This  State  is  concerned  in  the  protection  of  the  lives 
and  limbs  of  all  persons  within  its  borders,  whether  interstate 
passengers  or  otherwise,  and  as  respects  responsibility  for  torts 
committed  within  the  jurisdiction  of  its  laws,  its  courts  will,  where 
necessary,  assume  to  determine  the  common  law  for  themselves, 
and  will  not  permit  parties  to  contravene  the  domestic  policy  of  the 
State  by  invidious  contracts  for  exemptions  from  liability  for  negli- 
gence. In  a  case  comparatively  recently  decided  by  the  Supreme 
Court  of  the  United  States,  the  question  was  involved  as  to  the 
validity  of  a  provision  in  a  ticket  of  transportation  from  Belgium  to 
the  United  States  which  purported  to  exempt  generally  the  carrier 
from  the  consequences  of  his  negligence.  The  ticket  provided  that 
it  should  be  construed  according  to  the  laws  of  Belgium,  and  there 
was  an  offer  to  prove  that  the  provision  was  valid  where  made.    In 
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passing  on  the  question  as  to  the  validity  of  the  stipulation  in  this 
country  the  court  said :  "  It  is  settled  in  the  courts  of  the  United 
States  that  exemptions  limiting  carriers  from  responsibility  for  the 
negligence  of  themselves  or  their  servants  are  both  unjust  and  un- 
reasonable, and  will  be  deemed  as  wanting  in  the  element  of  volun- 
tary assent;  and,  besides,  that  such  conditions  are  in  conflict  with 
public  policy.  *  *  *  The  contention  amounts  to  this:  Where 
a  contract  is  made  in  a  foreign  country,  to  be  executed  at  least  in 
part  in  the  United  States,  the  law  of  the  foreign  country,  either  by 
its  own  force  or  in  virtue  of  the  agreement  of  the  corftracting  par- 
ties, must  be  enforced  by  the  courts  of  the  United  States,  even  al- 
though to  do  so  requires  the  violation  of  the  public  policy  of  the 
United  States.  To  state  the  proposition,  is,  we  think,  to  answer 
it.  It  is  true,  as  a  general  rule,  that  the  lex  loci  governs,  and  it  is 
also  true  that  the  intention  of  the  parties  to  a  contract  will  be 
sought  out  and  enforced.  But  both  of  these  elementary  principles 
are  subordinate  to  and  qualified  by  the  doctrine  that  neither  by 
comity  nor  by  the  will  of  contracting  parties  can  the  public  policy 
of  a  country  be  set  at  naught."  The  Kensington,  183  U.  S.  263, 
268,  269,  22  Sup.  Ct.  102.  A  well-known  writer  uses  this  language : 
"  Public  policy  is  less  flexible  and  yielding  where  it  comes  to  fixing 
the  terms  of  human  conveyance,  than  it  appeared  where  only  sense- 
less goods  and  chattels  were  concerned ;  nor  can  it  be  affirmed  as  a 
general  proposition,  that  the  carrier  of  passengers  may,  by  the  most 
implicit  understanding  between  the  public  transporter  and  his  cus- 
tomer, be  brought  down  even  so  slightly  as  to  leave  the  former 
analogous,  in  legal  responsibility,  to  an  ordinary  bailee  for  hire." 
Schouler,  Bailments,  including  Carriers,  §  564. 

The  law  recognizes  the  fact  that  there  is  ordinarily  little  freedom 
of  contract  upon  the  part  of  the  shipper  in  respect  to  a  bill  of  lading, 
and  it  certainly  will  not  support  his  agreement  to  waive  his  rights 
at  law  where  the  agreement  is  contrary  to  public  policy.  N.  Y. 
Cent.  R.  Co.  v.  Lockwood,  17  Wall.  357,  10  Am.  Neg.  Cas.  624; 
Baltimore,  etc.,  R.  Co.  v.  Voight,  176  U.  S.  498,  20  Sup.  Ct.  385 ; 
Lake  Erie,  etc.,  R.  Co.  v.  Holland,  162  Ind.  406,  69  N.  E.  Rep.  138, 
63  L.  R.  A.  948.  Cast  into  what  form  the  agreement  may  be,  the 
law  assumes  that  the  consideration  for  the  carriage  of  a  drover  in 
charge  of  cattle  lies  in  the  service  he  renders  in  taking  care  of  the 
animals  or  in  the  charge  made  against  him  or  his  employer  for  their 
transportation.  New  York,  etc.,  R.  Co.  v.  Blumenthal,  160  111.  40, 
9  Am.  Neg.  Cas.  258*1,  43  N.  E.  Rep.  809,  and  cases  there  cited. 
As  was  said  in  Baltimore,  etc.,  R.  Co.  v.  Voight,  supra,  a  drover 
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traveling  on  a  pass,  for  the  purpose  of  taking  care  of  his  stock  on 
a  train  is  a  passenger  for  hire,  and  it  is  not  lawful  for  a  common 
carrier  of  such  passengers  to  stipulate  for  exemption  from  respon- 
sibility for  the  negligence  of  himself  or  his  servants.  The  case  of 
N.  Y.  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  357,  10  Am.  Neg.  Cas. 
624,  has  been  frequently  followed,  and  it  may  be  regarded  as  estab- 
lishing a  settled  rule  of  policy.  Many  years  ago  this  court  held,  in 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471,  9  Am.  Neg.  Cas.  29m,  17 
Am.  Rep.  719,  following  the  forceful  decision  of  Railroad  Co.  v. 
Lockwood,  supra,  that  a  drover  in  charge  of  cattle  which  were 
being  shipped  under  contract  was  a  passenger  for  hire,  and  that  it 
was  not  competent  for  the  carrier  by  contract  to  exempt  itself  from 
the  consequences  of  its  negligence  in  the  transportation  of  such  a 
passenger.  These  holdings  have  come  to  express  rules  of  law  in 
this  State  which  are  thoroughly  established.  Ohio,  etc.,  R.  Co.  v. 
Nickless,  71  Ind.  271 ;  Louisville,  etc.,  R.  Co.  v.  Faylor,  126  Ind. 
126,  11  Am.  Neg.  Cas.  508ft,  25  N.  E.  Rep.  869.  Assuming  that 
appellee  had  so  conducted  himself  as  to  be  entitled  to  the  protec- 
tion of  a  passenger  for  hire,  it  must  be  said  that  in  an  action  for  a 
tort  committed  against  him  by  the  carrier  in  this  State  the  courts 
will  not  hear  the  latter  to  assert  that  it  had  by  contract  abdicated 
the  responsibilities  which  attached  to  it  by  virtue  of  its  calling. 
Louisville,  etc.,  R.  Co.  v.  Faylor,  supra. 

There  are  some  perils  which  are  necessarily  incident  to  traveling 
as  a  drover  in  a  stock  car,  as  dangers  in  getting  on  and  off  the  car, 
and  from  such  sudden  jars  as  necessarily  attend  the  operation  of 
freight  trains.  These  belong  to  the  assumed  risks  of  such  travel. 
But  it  is  to  be  remembered  that  neither  gross  nor  ordinary  negli- 
gence is  known  to  the  law  pertaining  to  carriers  of  passengers  for 
hire,  and  that  any  failure  to  bestow  the  care  which  the  situation 
demands,  resulting  in  the  injury  of  such  passenger,  whether  he 
be  a  drover  or  no,  is  negligence.  Railroad  Co.  v.  Lockwood,  supra; 
Ohio,  etc.,  R.  Co.  v.  Selby,  supra.  As  was  said  by  Osborn,  C.  J., 
in  Indianapolis,  etc.,  R.  Co.  v.  Beaver,  41  Ind.  493,  498  (9  Am.  Neg. 
Cas.  29m)  :  "  But  whether  the  railroad  undertakes  to  convey  its 
passengers  on  a  freight  or  passenger  train,  in  a  caboose  or  well 
cushioned  car,  its  duty  is  to  so  run  and  manage  the  train  that 
passengers  shall  not,  by  its  own  carelessness,  be  killed  or  injured." 
It  is  clear,  in  view  of  the  fact  that  the  accident  arose  from  the  negli- 
gence of  the  engineer,  as  shown  by  the  appellee's  evidence,  and 
found  by  the  general  verdict  and  answers  to  interrogatories,  that 
there  is  no  question  to  contributory  negligence  in  the  case  if,  at  the 
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time,  appellee  was  in  a  place,  where,  as  a  passenger,  he  had  a  right 
to  be.  While  the  traveler  assumes  the  discomforts  and  dangers 
which  are  inseparably  incident  to  travel  in  a  stock  car,  yet  as  against 
a  negligent  act  in  the  management  of  the  train,  such  as  a  wrecking 
of  a  portion  of  it  through  the  negligent  operation  of  the  brakes,  it 
cannot  be  said  that  the  act  of  the  traveler  is  in  any  wise  contribu- 
tory thereto.  4  Elliott  on  Railroads,  §  1622.  ^"A  railroad  may  law- 
fully stipulate  to  carry  a  passenger  in  a  baggage  car,  in  an  express 
car,  in  a  stock  car,  or  on  a  freight  train  generally."  Chicago,  etc., 
R.  Co.  v.  Lee,  92  Fed.  Rep.  318,  34  C.  C.  A.  365.  In  view  of  the 
rigorous  obligations  of  a  common  carrier  of  passengers,  the  law 
accords  to  it  the  right  to  require  stockmen  to  ride  in  the  caboose 
while  the  train  is  in  motion.  The  right  to  enforce  such  a  regula- 
tion finds  a  sufficient  reason  in  the  fact  that  it  enables  the  carrier 
to  concentrate  its  diligence  in  the  protection  of  the  caboose..  The 
cases  indicate  the  existence  of  such  a  requirement  on  some  of  the 
railroads,  but  appellant  does  not  appear  to  have  exercised  this 
privilege. 

Appellant's  counsel  cite  many  cases  in  which  it  has  been  held  that 
passengers  who  voluntarily  occupy  places  of  increased  hazard  out- 
side of  those  portions  of  the  train  intended  for  their  carriage,  and 
are  injured  as  a  result,  cannot  recover,  and  it  is  also  contended  that 
the  very  fact  that  a  caboose  is  attached  to  a  freight  train  is  notice 
that  the  passenger  is  expected  to  travel  in  the  car.  If  a  passenger 
has  no  business  upon  other  portions  of  the  train,  the  rules  of  law 
suggested  might  be  applied,  but  in  view  of  the  nature  of  a  stock- 
man's duties  and  responsibilities  we  doubt  the  application  of  such 
rules  as  to  him.  In  the  first  place,  the  fact  is  to  be  borne  in  mind 
that  the  caboose  has  its  own  peculiar  hazards.  We  find  one  case 
in  which  the  railroad  company  had  required  the  shipper  to  sign  a 
bill  of  lading  wherein  he  agreed  to  travel  on  the  car  containing  the 
stock,  and  the  company  asserted  as  a  defense  to  an  action  for  his 
death  that  he  was  traveling  in  an  emigrant  car  attached  to  the  train. 
Penn.  R.  Co.  v.  McCloskey's  Adm'r,  23  Pa.  St.  526,  12  Am.  Neg. 
Cas.  548.  Looking  at  the  matter  from  the  view  point  of  a  man 
whose  only  relation  with  the  railroad  consists  of  a  single  shipment 
of  stock,  we  venture  to  say  that  it  would  scarcely  occur  to  him  that 
his  peril  was  augmented  by  riding  in  a  freight  car  in  the  middle  of 
a  train,  rather  than  in  the  caboose,  or  that  he  was  in  any  sense  a 
wrongdoer  in  riding  in  the  car  with  the  stock,  the  safe  keeping  of 
which  the  company  had  expressly  devolved  upon  him.  It  was  said 
in  Kansas,  etc.,  R.  Co.  v.  White,  67  Fed.  Rep.  481,  10  Am.  Neg. 
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Cas.  651,  14  C.  C.  A.  483:  "  Stockmen  charged  with  the  duty  of 
looking  after  their  stock  may  do  many  things  on  the  freight  train, 
without  being  guilty  of  negligence,  which,  if  done  by  one  riding  in 
a  passenger  train,  would  undoubtedly  constitute  negligence."  In 
Chicago,  etc.,  R.  Co.  z>.  Lee,  92  Fed.  Rep.  318,  34  C.  C.  A.  365,  a 
recovery  was  upheld  where  the  man  in  charge  of  a  valuable  mare 
was  injured,  while  traveling  in  the  car  with  the  animal,  owing  to 
the  derailing  of  the  car.  The  contract  provided  that  the  car  should 
be  in  sole  charge  of  the  shipper  and  his  agent  for  the  purpose  of 
attention  and  protection  to  the  animal,  and  that  the  company  as- 
sumed no  responsibility  for  the  safety  of  it,  whether  from  theft, 
heat,  jumping  from  car,  or  from  injury  which  it  might  do  to  itself. 
In  passing  on  the  case,  Sanborn,  J.,  said :  "  What  was  the  mean- 
ing of  the  agreement  of  the  parties  in  this  case?  Their  contract 
must,  like  other  agreements,  be  read  and  construed  in  the  light  of 
the  circumstances  surrounding  them  when  they  made  it;  and  when 
it  is  considered  that  it  was  customary  for  the  men  in  charge  of  fine 
animals  to  ride  in  the  cars  with  them  on  this  railroad ;  that  the  car 
in  which  the  defendant  in  error  was  riding  was  furnished  at  Joliet 
for  the  transportation  of  the  mare ;  that  the  company  knew  that  the 
defendant  in  error  was  to  go  in  charge  of  her;  that  he  climbed 
into  the  car  at  Joliet,  and  rode  there  until  he  was  injured ;  that  the 
two  conductors  through  whose  charge  he  passed  knew  that  he  was 
riding  in  that  car  before  the  accident  occurred,  and  made  no  objec- 
tion; and  that  the  written  contract  expressly  provided  that  the  car 
containing  the  animal  was  in  his  sole  charge,  for  the  purpose  of 
attention  to,  and  the  protection  of,  the  mare  during  the  transporta- 
tion, and  that  the  company  assumed  no  responsibility  for  her  safety 
while  in  his  charge,  whether  from  theft,  heat,  jumping  from  the  car, 
or  injury,  or  damage,  which  she  might  do  to  herself  —  we  are  con- 
strained to  hold  that  the  fair  interpretation  of  this  agreement  is  that 
it  was  a  contract  to  carry  the  defendant  in  error  in  the  stock  car 
occupied  by  the  mare  from  Joliet  to  Junction  City  upon  his  pay- 
ment of  fare  from  Rock  Island  to  the  latter  place.  If  this  was  the 
contract,  the  defendant  in  error  was  guilty  of  no  negligence  in 
occupying  that  car  rather  than  the  caboose,  because  he  had  the 
right  to  rely  upon  the  presumption  that  the  company  would  use 
ordinary  care  to  carry  him  safely  in  the  car  in  which  the  contract 
permitted  him  to  ride."  We  may  also  cite,  as  much  in  point  on  the 
question  in  hand,  Florida  R.  Co.  v.  Webster,  25  Fla.  394,  5  South. 
714,  and  Fitchburg  R.  Co.  v.  Nichols,  85  Fed.  Rep.  945,  29  C.  C. 
A.  500.    The  duty  and  privilege  of  the  man  in  charge  to  exercise 
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vigilance  in  caring  for  the  stock  was  recognized  in  the  latter  case, 
which  involved  a  contract  of  shipment  precisely  similar  to  the  one 
involved  in  the  case  at  bar. 

Referring  to  the  provisions  of  said  contract,  it  appears  that 
Teeters  is  referred  to  as  the  "  man  in  charge,"  as  the  person  "  ac- 
companying said  stock  to  take  care  of  the  same ; "  that  Teeters 
(designated  as  the  shipper)  was  required  by  the  contract  not  only 
to  load  and  unload  and  feed  and  water  the  stock  but  "  to  take  care 
of  the  same  *  *  *  whilst  being  transported ;  "  that  the  company 
exempted  itself  from  "  any  liability  or  duty  in  reference  thereto  ex- 
cept in  the  actual  transportation  of  the  same ; "  that  it  specifically 
exempted  itself  from  liability  for  the  escape  of  any  of  said  cattle, 
or  for  injuries  sustained  by  "  crowding  one  upon  another,  kicking 
or  goring,  suffocating,  fright,  burning  of  hay  or  straw  used  for 
feeding  or  bedding,  or  by  fire  from  any  cause  whatever."  There 
is  absolutely  nothing  in  said  contract  which  assumes  to  provide 
where  the  man  in  charge  shall  ride,  but  by  the  last  clause  of  the 
bill  of  lading  reference  is  made  to  a  consideration  based  on  the 
"  carriage  of  a  person  or  persons  in  charge  of  said  stock  upon  a 
freight  train."  The  only  reference  to  the  caboose  is  made  in  con- 
nection with  stipulations  designed  to  guard  the  carrier  against  re- 
sponsibility for  certain  kinds  of  accidents  which  it  is  known  as  a 
matter  of  practical  experience  frequently  befall  drovers  who  travel 
in  the  caboose.  For  a  reason  to  which  we  have  already  adverted, 
and  because  the  bill  of  lading  is  the  emanation  of  the  carrier,  it  is 
clear  that  it  is  to  be  construed  contra  proferentem.  An  especially 
important  circumstance  in  this  case  is  the  plain  sanction  which  the 
agent,  whom  the  initial  carrier  intrusted  with  the  execution  of  the 
contract,  gave  to  the  act  of  appellee  in  riding  upon  the  stock  car. 
So  far  as  concerns  appellant,  it  must  not  be  forgotten  that  the  con- 
tract was  a  limited  liability  contract,  made  "  on  behalf  of  connect- 
ing carriers,"  and  it  is  to  be  presumed  that  its  terms  were  assented 
to  by  appellant,  and  formed  the  basis  of  carriage  over  its  route. 
Adams  Express  Co.  v.  Harris,  120  Ind.  73,  21  N.  E.  Rep.  340,  7  L. 
R.  A.  214,  16  Am.  St.  Rep.  315;  4  Elliott  on  Railroads,  §  1446. 
This  contract,  in  and  of  itself,  was  sufficient  to  charge  appellant 
with  notice  that  appellee  was  upon  its  train  in  charge  of  the  stock, 
and  the  failure  to  account  for  him  in  the  caboose  would  plainly  lead 
to  the  inference,  in  view  of  the  duties  and  responsibilities  resting 
upon  appellee,  that  he  was  actually  in  charge  of  the  stock.  And 
especially  is  this  true  in  view  of  the  fact  that  in  the  transfer  at 
Buffalo  the  car  was  hauled  for  a  number  of  miles  and  delivered  to 
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appellant  when  there  was  no  caboose  attached.  It  is  also  difficult 
to  resist  the  conclusion  from  the  circumstances  that  those  in  charge 
of  the  train,  and  to  whom  notice  would  be  equivalent  to  notice  to 
the  company,  were  actually  apprised  of  his  presence  in  the  stock 
car.  Upon  the  matter  of  the  construction  of  the  contract,  there  was 
nearly  five  days  of  acquiescence  in  the  particular  mode  of  constru- 
ing it  which  appellee  here  contends  for.  In  case  of  doubt  such  Sa 
construction  is  very  influential  with  the  courts.  If  appellant  had 
knowledge  of  the  manner  in  which  appellee  was  traveling,  it  was 
immaterial  that  the  crew  which  was  engaged  in  the  operation  of 
the  train  after  it  left  Elkhart  did  not  have  such  knowledge.  Florida 
R.  Co.  v.  Webster,  25  Fla.  394,  5  South.  714.  If  they  were  not 
informed,  they  should  have  been. 

Since  appellee,  by  his  contract,  had  absolved  appellant  from  its 
common-law  responsibility  for  the  safety  of  the  stock  aside  from 
the  mere  risk  of  transportation,  it  is  clear,  the  stock  being  valuable, 
that  he  had  a  right,  in  the  absence  of  any  known  requirement  to 
the  contrary,  to  be  on  hand  at  all  times,  to  protect  the  property 
from  those  dangers  which  he  had  absolved  the  carrier  from,  and 
which,  as  a  consequence,  were  risks  which  devolved  upon  him,  and 
if  he  had  a  right  to  be  present  at  all  times  to  protect  the  property, 
he  is  not  to  be  accounted  a  wrongdoer  because,  for  convenience  or 
otherwise,  he  elected  to  stay  in  a  place  that  he  had  a  right  to  be  in. 
But,  looking  at  the  matter  from  the  standpoint  that  the  company 
had  knowledge  that  appellee  was  in  the  stock  car,  we  think  the 
company's  actions  in  permitting  him  to  ride  there  day  after  day  was 
equivalent  to  the  act  of  assigning  him  to  that  place.  This  permis- 
sion was  tacit,  and  if  the  place  was  one  of  hidden  peril,  which  made 
it  improper  to  ride  there,  there  was  a  duty,  since  he  was  a  passenger 
and  could  not  reasonably  be  expected  to  be  apprised  of  dangers 
of  collision  as  between  different  parts  of  a  connected  train,  to  warn 
him  of  the  peril  he  was  in.  Note  to  7  Am.  St.  Rep.  830.  And  see 
Chicago,  etc.,  R.  Co.  v.  Arnol,  144  111.  261,  2  Am.  Neg.  Cas.  694,  33 
N.  E.  Rep.  204,  19  L.  R.  A.  313 ;  Chicago,  etc.,  R.  Co.  v.  Winters, 
175  111.  293,  51  N.  E.  Rep.  901.  If  it  really  could  be  said  that  there 
was  any  question  as  to  appellee  having  been  a  passenger  and  the 
matter  in  any  wise  depended  upon  inferences  that  might  be  drawn 
from  the  evidence,  the  question  was  peculiarly  one  for  the  jury. 
Note  to  61  Am.  St.  Rep.  103.  We  are  quite  within  bounds  in  assert- 
ing that  appellee  was  entitled  to  go  to  the  jury  on  the  question  as 
to  whether  he  was  a  passenger.  Appellant  was  not  entitled  to  judg- 
ment on  the  answers  to  interrogatories.     As  is  well  understood, 
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such  answers  will  not  overthrow  the  general  verdict  unless  there  is 
such  an  antagonism  between  the  two  on  material  questions  as  to  be 
beyond  the  possibility  of  being  removed  by  any  evidence  legitimately 
admissible  under  the  issues.  McCoy  v.  Kokomo,  etc.,  R.  Co.,  158 
ind.  662,  64  N.  E.  Rep.  92. 

But  two  questions  remain  for  our  consideration.  They  relate  to  rul- 
ings of  the  trial  court  in  the  admission  of  testimony  given  by  appel- 
lee for  the  purpose  of  showing  the  extent  of  his  pecuniary  loss.  The 
questions  and  answers  which  are  objected  to  are  as  follows :  Ques. 
"  In  the  profession  of  life  for  which  you  have  fitted  yourself,  and 
which  was  your  calling  and  life  work,  you  may  state  to  the  jury 
at  the  time  of  the  accident  what  your  services  in  said  profession 
were  fairly  and  reasonably  worth  in  the  market?"  Ans.  "From 
$1,200  to  $1,800  per  year."  Ques.  "  Mr.  Teeters,  you  may  state,  in 
the  profession  for  which  you  have  fitted  yourself,  and  which  was 
your  Jife  calling,  at  the  time  of  the  accident,  how  much  you  could 
have  earned."  Ans.  "  I  should  say  from  $1,200  to  $1,500  per  year." 
Before  discussing  these  rulings  we  may  say  that  there  was  in  evi- 
dence at  that  time  the  following  facts :  At  the  time  of  the  accident 
appellee  was  forty  years  old,  and  an  unusually  fine  specimen  of  phy- 
sical manhood.  After  graduating  from  the  high  school,  he  had  six 
years  at  Oberlin  and  two  years  at  Purdue.  His  vocation  in  life  was 
that  of  a  teacher,  and  his  special  lines  of  work  were  mathematics 
and  civil  engineering.  He  had  had  considerable  experience  as  an 
engineer  in  the  field.  For  three  years  and  a  half  he  was  the  prin- 
cipal of  the  Auburn,  Indiana,  High  School,  and  for  three  years, 
extending  up  to  within  less  than  two  months  of  his  injury,  he  was 
a  teacher  of  mathematics  and  superintendent  of  student  labor  at 
Berea  college.  He  did  considerable  surveying  while  he  was  there, 
for  the  institution  and  for  third  persons.  At  the  time  of  his  injury, 
he  had  entered  the  employ  of  the  Idaho  Industrial  Institute,  to  do 
the  same  general  lines  of  work  as  he  had  at  Berea.  Upon  entering 
his  new  employment  he  visited  eastern  cities,  at  the  request  of  the 
president  of  said  institution,  for  the  purpose  of  raising  money  there- 
for, and  he  was  returning  from  that  errand  when  he  was  injured. 
It  further  appears  that  there  was  an  arid  farm  of  1,160  acres  in 
connection  with  said  institution,  which  it  was  proposed  to  irrigate ; 
that  it  was  intended  to  utilize  for  that  purpose  a  site  for  an  irriga- 
tion dam  some  fifteen  miles  away,  and  that  appellee  was  to 
do  the  civil  engineering  work  in  connection  with  the  estab- 
lishment of  said  dam  and  the  building  of  the  irrigation  ditches. 
Immediately    prior    to   the    asking   of    the    questions    above    set 
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forth,  appellee  was  asked  this  question :  "  You  may  state  how 
much  a  year  you  could  earn  before  you  were  injured?"  He 
answered :  "  I  received  $800  per  year  in  addition  to  the  amount 
of  surveying  I  did ;  that  would  range  from  $100  to  $400  per  year.  I 
was  to  receive  about  $1,200,  and  all  the  money  that  I  could  make 
in  civil  engineering;  there  would  be  about  two  or  three  months 
of  the  year  that  I  could  take  for  that."  It  will  be  observed  that 
appellee  was  answering  as  to  how  much  he  had  been  earning  in  the 
employment  which  had  just  terminated  and  as  to  the  nature  of  his 
agreement  concerning  compensation  in  his  subsisting  employment. 
Appellant's  counsel  moved  to  strike  out  that  part  of  the  answer  of 
the  witness  relative  to  what  he  was  to  receive  under  contract  after 
he  was  injured,  on  the  ground  that  the  answer  was  not  responsive, 
and  upon  the  further  ground  that  that  was  not  the  proper  manner 
of  proving  damages.  This  motion  was  sustained.  Appellant's 
counsel  now  assert  that  while  it  was  competent  for  the  appellee  to 
state  what  his  employment  was,  his  fitness  for  such  employment, 
and  all  the  facts  and  circumstances  which  would  tend  to  show  his 
ability  to  earn  money,  it  was  not  competent  for  him  to  give  in  evi- 
dence his  opinion  as  to  the  market  value  of  his  services,  or  as  to 
what  he  was  able  to  earn. 

Dealing  first  with  the  question  as  to  the  testimony  as  to  the  fair 
and  reasonable  worth  of  appellee's  services  in  the  market,  we  have  to 
say  that  there  can  be  absolutely  no  question  as  to  the  right  to  prove 
such  a  fact  as  applied  to  some  distinct  vocation  in  life,  in  which 
the  person  in  question  is  specially  skilled,  and  concerning  which  it 
may  be  presumed  that  there  exists  a  demand  at  a  salary  or  wage 
compensation.  Johnson  v.  Thompson,  72  Ind.  167,  37  Am.  Rep. 
152;  Bowen  v.  Bowen,  74  Ind.  470;  Cleveland,  etc.,  R.  Co.  v.  Gray, 
148  Ind.  266,  46  N.  E.  Rep.  675;  Harmon  v.  Old  Colony  R.  Co., 
168  Mass.  377,  47.  N.  E.  Rep.  100;  Whipple  v.  Rich,  180  Mass. 
477>  63  N.  E.  Rep.  5 ;  Baxter  v.  Chicago,  etc.,  R.  Co.,  87  Iowa,  488, 
54  N.  W.  Rep.  350,  7  Encyc.  of  Evidence,  421,  424;  Gulf,  etc.,  R. 
Co.  v.  Bell,  24  Tex.  Civ.  App.  579,  58  S.  W.  Rep.  614 ;  International, 
etc.,  R.  Co.  v.  Locke  (Tex.  Civ.  App.)  67  S.  W.  Rep.  1082.  Most 
of  the  cases  cited  above  are  personal  injury  cases.  Harmon  v.  Old 
Colony  R.  Co.,  supra,  is  of  that  character,  and  in  that  case,  Allen, 
J.,  speaking  for  the  court,  said :  "  If  the  plaintiff's  services  had  a 
market  value  in  the  kind  of  business  in  which  she  was  engaged, 
such  market  value  might  be  proved  to  the  jury  as  a  fact  which  they 
might  take  into  consideration,  in  determining  the  amount  of  dam- 
ages." As  to  the  remaining  question,  relative  to  the  admission  of 
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testimony  as  to  what  appellee  could  have  earned,  we  have  concluded 
that  the  case  should  not  be  reversed  for  that  reason.  It  will  be 
observed  from  the  structure  of  the  question  that  it  had  to  do  with 
his  power  to  earn  money  at  the  time  of  the  accident,  and  therefore 
that  it  did  not  involve  any  problem  of  finding  work  in  his  vocation. 
In  the  next  place,  appellant  had  caused  an  answer  (which  we  have 
set  out  above)  to  be  excluded  which  was  strongly  calculated  to 
elucidate  that  very  question.  The  irresponsiveness  of  the  answer 
was  not  an  objection  which  could  be  urged  by  the  defendant,  since 
it  was  not  examining  the  witness,  after  the  answer  was  fully  com- 
pleted. The  question  at  that  stage  was  whether  the  evidence  was 
competent.  As  to  the  other  objection,  we  find  that  appellant's  coun- 
sel are  now,  in  effect,  contending  that  this  was  the  very  class  of 
evidence  which  was  admissible  on  the  subject  of  damages.  It  would 
seem,  at  the  least,  that  appellants  ought  not  now  to  be  accorded  any 
advantage  because  it  procured  a  wrong  ruling.  Spaulding  v.  Mott, 
(at  this  term)  76  N.  E.  Rep.  620;  Larey  v.  Baker,  85  Ga.  687,  11 
S.  E.  Rep.  800;  Insurance  Co.  v.  O'Connell,  34  111.  App.  357;  Job- 
bins  v.  Gray,  34  111.  App.  208,  219.  In  the  case  last  cited  it  was 
said :  "  Appellant  cannot  be  allowed  to  procure  an  erroneous  ruling 
in  his  favor  and  exclude  competent  and  material  evidence  on  the 
trial  when  it  is  offered  and  ready  to  be  produced,  and  then  on  appeal 
to  insist  that,  for  want  of  that  very  proof,  the  decree  cannot  be 
sustained.  A  party  will  never  be  allowed  to  so  take  advantage  of 
his  own  wrong,  or  the  errors  of  the  court  induced  on  his  own 
motion,  and  then  compel  the  opposite  party  to  suffer  the  conse- 
quences. Such  a  proceeding  would  be  the  merest  trifling  with  the 
court."  Without  undertaking  to  say  that  the  question  in  hand  is 
fully  within  the  principle  laid  down  in  the  case  last  cited,  it  may 
be  said  that  it  is  so  far  within  the  influence  of  that  principle  that 
we  cannot  shut  our  eyes  to  the  fact  that  appellee*  had  testified  to  an 
arrangement  whereby  he  was  to  receive  about  $1,200  a  year  by 
teaching,  and  that  he  would  have  two  or  three  months  in  the  year 
to  devote  to  the  work  of  engineering  in  connection  with  the  insti- 
tution. As  to  what  he  would  have  been  able  to  earn  in  addition 
to  $1,200,  it  is  to  be  noted  that  he  does  not  fix  upon  any  particular 
sum.  "  From  $1,200  to  $1,500  per  year  "  is  his  answer,  thus  leaving 
the  estimate  of  his  earnings  as  a  civil  engineer  ranging  from 
nothing  to  $300  a  year.  What  that  sum  would  have  been  was  left 
to  the  jury,  and  if  it  found  that  he  would  have  earned  any  sum  in 
addition  to  the  $1,200,  it  must  be  that  it  fixed  the  sum,  rather  than 
the  witness.    In  addition,  it  is  to  be  considered  that  it  appears  that 
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for  the  work  done  during  the  school  year  the  man  was  commanding 
substantially  $100  a  month;  that  he  had  testified  that  his  services 
were  worth  in  the  market  from  $1,200  to  $1,800  a  year;  that  the 
jury  so  found  in  answer  to  an  interrogatory,  and  that  while  in  the 
same*  general  employment  at  Berea,  of  teacher  of  mathematics,  and 
superintendent  of  student  labor,  he  had  been  able  to  earn  from 
$100  to  $400  a  year  in  his  work  as  a  surveyor.  All  of  these  matters 
appeared  without  dispute,  and  it  seems,  therefore,  that,  with  the  en- 
gineering work  existing  for  him  to  do,  his  estimate  of  from 
nothing  to  $300  for  such  work  was  not  open  to  question  on  the 
evidence.  With  every  fact  in  the  case  in  line  with  the  reasonable- 
ness of  his  estimate,  with  a  number  of  facts  appearing  which  tended 
strongly  to  corroborate  him,  and  considering  the  just  expectation 
that  the  jury  would  have  exercised  a  prevailing  common  sense  in 
the  application  of  the  evidence  concerning  a  class  of  services  that 
we,  as  judges,  know  pertains  to  a  highly  skilled  employment,  there 
is  certainly  no  reason  to  presume  error  from  an  answer  that  left 
it  to  the  jury  to  fix  the  precise  sum  he  would  have  been  able  to 
earn  in  such  subsisting  employment.  Not  only  do  the^e  circum- 
stances appeal  to  us  as  sufficient  to  prevent  a  reversal,  but  when  it 
is  considered  that  appellee's  outside  estimate  as  to  what  he  could 
earn  at  the  time  of  the  accident  was  really  nothing  more  in  sub- 
stance than  testimony  as  to  what  would  have  been  the  value  of  his 
services  (the  matter  being  dependent  on  the  problem,  which  he 
recognized,  as  to  the  extent  that  he  would  be  able  to  employ  his 
extra  time),  and  that  the  validity  of  his  conclusion,  based  as  it  was 
wholly  on  facts,  could  have  been  tested  on  cross-examination  with 
even  more  readiness  than  ordinary  testimony  as  to  the  value  of 
services,  it  appears  to  us  that  the  objection  in  the  concrete  involves 
a  nonmeritorious  technicality  and  nothing  more.  Of  course,  a  ruling 
in  the  admission  of  testimony  which  in  any  way  contravenes  a  rule 
of  evidence  is  always  a  challenge  to  our  consideration  as  to  whether 
it  affords  a  sufficient  ground  for  a  remanding  of  the  cause  for  a 
new  trial,  but,  presented  as  this  point  is,  we  feel  that  a  reversal 
for  the  reason  urged  would  evince  the  fact  that  this  court  had 
failed  to  exercise  that  practical  judgment  which  is  quite  as  essential 
in  the  disposal  of  a  cause  on  appeal  as  it  is  at  any  other  stage  of  a 
lawsuit. 
Judgment  of  Whitley  Circuit  Court  affirmed. 
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HAMNER  V.  JANOWITZ. 

Supreme  Court,  Iowa,  June,  ipo6. 


MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT  —  FALL  OF 
TRAVELING  CRANE  ON  EMPLOYEE.  — An  employee  in  a  factory 
did  not  assume  the  risk  as  matter  of  law  in  working  under  a  traveling 
crane  that  fell  because  of  defects  of  construction  and  maintenance  of  the 
overhead  track  upon  which  the  crane  was  suspended  when  the  defects 
were  not  of  such  glaring  and  apparent  character  that  he  must  have 
known  of  them. 

EVIDENCE  — EXPERT  WITNESS.  —  Evidence  of  an  expert  witness  as  to 
how  the  track  for  the  crane  was  constructed  and  braced  and  of  the 
proper  and  safe  method  he  considered  for  such  a  structure  was  properly 
admitted. 

MISCONDUCT  OF  COUNSEL  IN  ATTEMPTING  TO  INTRODUCE 
EVIDENCE.  —  The  action  of  plaintiff's  counsel  after  offering  testimony 
that  was  excluded,  that  the  defendant  was  indemnified  against  liability  by  a 
policy  of  insurance,  in  asking  the  court  whether  the  court  meant  to 
throw  them  out  in  that  matter,  was  not  prejudicial  misconduct. 

DAMAGES  FOR  DEATH  —  INSTRUCTION.  —  It  is  theoretically  and  in- 
trinsically  correct  to  say  that  the  injury  which  the  estate  of  the  deceased 
has  suffered  by  reason  of  his  death  is  the  sum  or  value  of  the  property 
which  he  would  thereafter  have  accumulated  but  for  the  negligence  by 
which  his  life  has  been  prematurely  ended. 

Appeal  from  District  Court,  Woodbury  County. 

Action  at  law  to  recover  damages  for  death  of  plaintiff's  intestate, 
alleged  to  have  been  caused  by  the  defendant's  negligence.  Verdict 
and  judgment  for  the  plaintiff,  and  defendant  appeals.    Affirmed. 

Henderson  &  Fribourg,  for  appellant. 

Hallam  &  Munger,  for  appellee. 

Weaver,  J.  —  At  the  time  of  the  accident  in  question  Louis  H. 
Hamner  was  employed  in  and  about  a  boiler  shop  owned  and  oper- 
ated by  the  appellant.  This  shop  was  supplied  with  an  overhead 
traveling  crane,  so  called,  an  apparatus  weighing  about  1,200  pounds 
and  mounted  on  four  wheels,  moving  upon  a  track  or  rails  suspended 
from  the  upper  timber  or  framework  of  the  building.  In  May, 
1904,  the  crane,  while  carrying  a  load  of  about  1,600  pounds,  fell  to 
the  floor  beneath,  striking  and  fatally  injuring  the  intestate,  who 
was  there  engaged  in  the  line  of  his  duty.  It  is  charged  that  appel- 
lant failed  to  exercise  due  care,  in  that  the  tracks  were  not  properly 
placed,  braced  or  secured,  thus  rendering  them  liable  to  spread 
under  the  loaded  crane,  and  the  wheels  of  the  crane  liable  to  leave 
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the  tracks,  and  the  entire  apparatus  to  fall  upon  the  workmen  below. 
The  answer  admits  the  employment  of  the  deceased  by  the  defend- 
ant and  his  injury  and  death,  substantially  as  charged,  but  denies 
all  allegations  of  negligence  on  her  part.  She  alleges  the  use  of  the 
utmost  care  on  her  part  in  the  purchase,  inspection,  erection  and 
use  of  the  crane,  and  alleges  that  the  accident  was  caused  by  a 
defect  in  a  casting  constituting  a  part  of  the  aparatus,  which  defect 
was  concealed  from  and  unknown  to  defendant  and  her  agents,  not- 
withstanding their  careful  inspection.  It  is  further  alleged  that 
deceased  had  as  full  knowledge  as  the  defendant  or  her  agents  con- 
cerning the  crane  and  the  manner  of  its  erection  and  operation, 
and  continued  in  the  employment  without  protest  or  objection,  and 
without  any  assurance  or  promise  by  defendant  of  any  change  or 
alteration  therein. 

i.  Appellant  insists  with  much  earnestness  that  the  evidence  is 
insufficient  to  justify  a  verdict  for  the  plaintiff.  With  this  view 
we  are  unable  to  agree.  It  is  the  theory  of  the  appellant  that,  by 
reason  of  an  imperfect  casting  with  respect  to  which  no  negligence 
was  chargeable  to  her,  the  crane  or  car  on  which  it  was  mounted 
broke,  thus  causing  the  fall,  which  ordinary  prudence  and  foresight 
could  not  have  foreseen  or  guarded  against.  The  appellee  contends 
that  the  crane  or  car  left  the  tracks  because  of  the  negligent  manner 
in  which  they  were  constructed  and  maintained,  and  that  the 
breaking  of  the  wheel  or  part  to  which  appellant  refers  was  caused 
by  the  fall  upon  the  earth  floor.  Each  of  these  theories  has  fair 
support  in  the  testimony,  and  it  is  the  most  familiar  rule  of  law 
applicable  to  this  class  of  cases  that  the  truth  of  a  contention  upon 
which  there  is  conflicting  testimony  is  for  the  jury  to  determine. 
There  was  evidence  that  the  gauge  of  the  track  on  which  the  crane 
was  operated  was  not  uniform,  and  that  in  places  rails  were  so  far 
spread  that,  when  the  wheels  hugged  close  to  the  rail  on  one  side, 
the  wheels  upon  the  other  side  had  a  bearing  on  the  rail  of  only  a 
quarter  to  half  an  inch,  while  in  other  places  the  gauge  was  so 
narrow  as  to  bind  the  wheels.  The  building  was  of  frame  con- 
struction, and  there  was  evidence  tending  to  show  that  the  bracing 
of  the  tracks  was  insufficient  for  the  purposes  of  safety.  The  acci- 
dent was  of  a  kind  that  the  ascertainment  of  its  cause  is  of  necessity 
almost  entirely  a  matter  of  inference,  rather  than  direct  proof,  and 
this  inference  was  for  the  jury  to  draw  from  all  the  proved  facts 
and  circumstances.  The  fact  that  one  witness  may  have  testified 
that  the  wheel  broke  before  the  crane  fell  is  not  conclusive  upon 
the  jury,  if  from  all  the  circumstances  they  believe  the  statement 
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to  be  a  mistake  or  an  untruth.  Nor  do  we  find  any  clear  showing 
of  assumption  of  risk  by  the  deceased  which  enables  us  to  say 
as  a  matter  of  law  that  no  right  of  recovery  exists  in  favor  of  his 
estate.  It  was  the  duty  of  appellant  to  furnish  him  a  reasonably 
safe  place  to  work,  and  he  had  the  right  to  assume  that  the  duty 
had  been  performed.  The  defective  and  unsafe  condition,  if  it 
existed  as  claimed  by  appelleee,  was  not  of  such  glaring  and  ap- 
parent character,  or  so  immediately  under  his  eye,  that  he  may  say 
he  must  have  known  of  it,  or  as  a  man  of  ordinary  care  and  pru- 
dence ought  to  have  discovered  it  and  retired  from  the  dangerous 
service.  Dolan  v.  Railroad,  135  Cal.  435,  67  Pac.  Rep.  686;  Coal 
Co.  v.  Bruce,  (111.)  37  N.  E.  Rep.  912,  12  Am.  Neg.  Cas.  31m;  Rail- 
road Co.  v.  Cornelius,  (Ind.  App.)  43  N.  E.  Rep.  31,  14  Am.  Neg. 
Cas.  543n ;  Shebek  v.  Cracker  Co.,  120  Iowa,  414,  94  N.  W.  Rep.  930 ; 
Railroad  v.  Baker,  (Tex.  Civ.  App.)  58  S.  W.  Rep.  964;  4  Thomp- 
son's Negligence,  §  4650. 

2.  One  Chubb,,  a  mechanical  engineer,  testifying  as  an  expert  in 
plaintiff's  behalf,  was  permitted  to  describe  how  the  track  for  the 
crane  in  appellant's  shop  was  constructed  and  braced,  and  to  state 
what  he  considered  the  proper  and  safe  method  or  plan  for  such  a 
structure,  and  the  admission  of  this  evidence  is  assigned  as  error. 
The  objection  is  not  well  taken.  An  expert  witness,  testifying  con- 
cerning conditions,  causes  and  effects  which  require  special  study, 
skill  and  experience  to  understand  and  explain,  is  permitted  to  give 
his  opinions  and  conclusions  to  the  jury,  and  ordinarily  the  safe 
or  proper  manner  of  constructing,  operating  and  using  mechanical 
appliances  comes  within  this  rule.  The  principle  has  often  been 
recognized,  and  expert  opinion  evidence  held  admissible  upon  the 
strength,  sufficiency  and  safety  of  a  building  or  other  structure  or 
mechanical  appliance  which  is  the  subject  of  controversy.  Quigley 
v.  Manufacturing  Co.,  (Sup.)  50  N.  Y.  Supp.  98;  Tucker  v.  Wil- 
liams, 2  Hilt.  (N.  Y.)  562;  Turner  v.  Haar,  114  Mo.  335,  16  Am. 
Neg.  Cas.  416,  21  S.  W.  Rep.  737;  Cole  v.  Clarke,  3  Wis.  323;  In- 
surance Co.  v.  Pruitt,  65  Tex.  125;  Bettys  v.  Denver,  115  Mich. 
228,  73  N.  W.  Rep.  138 ;  Cobb  z>.  Railroad  Co.,  149  Mo.  609,  50  S. 
W.  Rep.  894;  Line  v.  Mason,  67  Mo.  App.  279;  McGonigle  v.  Kane, 
20  Colo.  292,  13  Am.  Neg.  Cas.  578,  38  Pac.  Rep.  367;  Fitts  v.  Rail- 
road Co.,  59  Wis.  323,  18  N.  W.  Rep.  186;  Hall  v.  Murdock,  114 
Mich.  233,  72  N.  W.  Rep.  150;  Hartford  P.  Co.  v.  Harmer,  2  Ohio 
St.  452,  5  Am.  Dec.  684;  Railroad  Co.  v.  Johnston,  78  Tex.  536,  15  S. 
W.  Rep.  104;  Electric  Co.  v.  Sweet,  57  N.  J.  Law,  224,  30>Atl.  Rep. 
553;  Fischer  v.  Packing  Co.,  JJ  Mo.  App.  108;  Brabbits  v.  Rail- 
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road  Co.,  38  Wis.  289;  Pullman  Co.  v.  Harkins,  55  Fed.  Rep.  932, 
5  C.  C.  A.  326;  Sneda  v.  Libera,  65  Minn.  337,  16  Am.  Neg.  Cas. 
210,  68  N.  W.  Rep.  36;  Sowden  v.  Idaho  Mfg.  Co.,  55  Cal.  450,  13 
Am.  Neg.  Cas.  472;  Grant  v.  Varney,  21  Colo.  329,  40  Pac.  Rep. 
771,  13  Am.  Neg.  Cas.  637;  McNamara  v.  Logan,  100  Ala.  187,  13 
Am.  Neg.  Cas.  187,  14  South.  Rep.  175 ;  Lapham  v.  Insurance  Co., 
24  Pick.  (Mass.)  1 ;  Kuhns  v.  Railroad  Co.,  70  Iowa,  564,  14 
Am.  Neg.  Cas.  64911,  31  N.  W.  Rep.  868;  Betts  v.  Railroad  Co.,  92 
Iowa,  343,  60  N.  W.  Rep.  623,  26  L.  R.  A.  248,  54  Am.  St.  Rep. 
558;  Taylor  v.  Coal  Co.,  no  Iowa,  40,  81  N.  W.  Rep.  249.  The 
testimony  complained  of  by  the  appellant  comes  fairly  within  the 
approved  doctrine  of  the  cases,  and  there  was  no  error  in  its  ad- 
mission. 

3.  Counsel  for  appellee  sought  to  prove  that  the  appellant  was 
indemnified  against  liability  by  a  policy  of  insurance  to  pay  for 
which  a  portion  of  the  wages  of  the  intestate  had  been  withheld. 
Upon  appellant's  objection  the  witness  was  not  allowed  to  answer, 
aiyl  the  testimony  was  excluded.  Thereupon  counsel  asked  to  have 
a  record  made  of  his  offer,  and  the  following  colloquy  ensued  (we 
quote  from  the  record)  :  "  Judge:  Yes,  but  you  may  go  outside  and 
make  the  record  then.  It  cannot  be  made  here.  Mr.  Hallam :  Does 
the  court  mean  to  insinuate  that  he  would  throw  us  out  in  this 
matter?  Judge:  No,  I  do  not  mean  to  insinuate  anything.  If  you 
want  to  make  the  record,  we  will  step  out  here  with  the  reporter 
and  let  you  make  it.  The  questions  are  not  proper  to  ask  in  the 
presence  of  the  jury.  Mr.  Hallam:  Well,  we  would  like  to  do  so 
then,  your  honor.  Judge:  Well,  you  may  go  out  and  make  the 
record,  or  make  it  when  the  jury  retires."  Whereupon  the  court, 
counsel,  witness  and  reporter  retired  from  the  presence  of  the  jury 
into  an  adjoining  room,  where  the  witness  was  interrogated,  and 
then  the  further  taking  of  testimony  was  resumed  in  the  presence 
of  the  jury.  These  matters  are  assigned  as  showing  prejudicial 
misconduct  on  part  of  counsel  which  should  be  held  to  invalidate 
the  verdict.  Aside  from  the  fact  that  counsel  allowed  his  zeal  to 
betray  him  into  language  somewhat  lacking  in  the  deference  and 
respect  due  to  the  court,  we  see  nothing  in  this  record  calling  for 
criticism.  It  was  his  right  to  offer  the  testimony,  if  he  believed 
it  admissible,  and  to  preserve  a  record  of  his  offer  and  exception. 
Had  he  contumaciously  persisted  in  trying  to  get  the  matter  before 
the  jury,  and  thus  override  the  ruling  against  him,  we  might  well 
feel  justified  in  regarding  it  as  prejudicial  misconduct.  State  v. 
Roscum,  119  Iowa,  330,  93  N.  W.  Rep.  295.    But  we  see  nothing 
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in  the  record  to  indicate  that  the  offer  was  not  made  in  good  faith, 
nor  can  we  presume  that  appellant  was  or  could  have  been  preju- 
diced thereby.  It  is  constantly  happening  that  parties  to  a  jury 
trial  propound  questions  and  offer  testimony  which  the  courts  deem 
inadmissible,  and  record  is  made  of  the  offer  and  ruling  for  use  if 
need  be  on  appeal;  and  if  the  fact  of  offering  incompetent  or  im- 
material testimony,  which  is  excluded,  is  to  be  held  a  cause  for 
granting  a  new  trial,  few,  if  any,  verdicts  could  stand  the  test  of 
such  rule. 

4.  Upon  the  measure  of  plaintiff's  recovery  the  court  instructed 
the  jury  as  follows :  "  Paragraph  10.  If,  under  the  evidence  and 
instructions  given  you  in  this  charge,  you  should  find  for  the  plain- 
tiff, you  will  then  proceed  to  determine  from  the  evidence  and  assess 
the  amount  of  her  recovery  herein,  and  the  measure  of  such  re- 
covery, if  any,  will  be  the  present  worth  or  value  of  the  estate 
which  the  said  Louis  H.  Hamner  would  reasonably  be  expected 
to  have  saved  and  accumulated  if  he  had  lived  out  the  natural  term 
of  his  life.  The  measure  of  recovery,  in  cases  of  this  character,  is 
not  the  sum  which,  when  placed  at  interest,  will  yield  an  amount 
equal  to  the  income  of  the  deceased  at  the  time  of  his  death;  nor 
the  amount  necessary  for  the  support  of  his  family.  But,  as  already 
stated,  it  is  that  amount  estimated  at  its  present  worth,  which  under 
all  the  circumstances  disclosed  in  the  evidence,  you  believe  would 
have  come  to  his  estate  at  the  end  of  his  natural  life.  In  estimating 
such  damages,  if  any  you  award  the  plaintiff,  you  may  and  should 
consider,  so  far  as  shown  by  the  evidence,  the  age  and  occupation 
of  the  said  Louis  H.  Hamner  at  the  time  of  the  injury  which 
caused  his  death,  his  bodily  health  and  ability  to  earn  money,  his 
habits  as  to  industry,  thrift  and  economy,  if  any  such  have  been 
shown,  the  contingencies  of  life,  such  as  ill  health,  nonemployment, 
increase  or  diminution  in  earning  capacity  as  age  advances,  and  all 
the  other  facts  and  circumstances  in  evidence  tending  to  show  the 
amount,  if  any,  that  the  estate  might  have  accumulated  if  he  had 
lived  out  the  term  of  his  natural  life,  and  award  the  plaintiff  such 
a  sum  as  you  believe  from  the  evidence,  under  the  rules  as  herein 
stated,  will  be  a  fair  and  reasonable  compensation  for  the  loss  sus- 
tained by  the  estate  of  the  said  Louis  H.  Hamner,  as  a  result  of  his 
death."  It  is  said  by  appellant  that  the  true  measure  is  the  fair  and 
reasonable  compensation  for  the  loss  sustained  by  the  estate  of  the 
decedent  on  account  of  his  premature  death,  and  that,  while  the 
foregoing  instruction  properly  states  the  principle  in  the  concluding 
sentence,  it  is  in  conflict  with  the  previous  statement,  and  therefore 
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confusing  and  misleading.  We  do  not  find  the  instruction  open  to 
the  objection  here  made.  The  paragraph,  read  as  a  whole,  clearly 
and  fairly  states  the  rule,  so  far  as  it  is  possible  for  the  measure 
of  such  damages  to  be  formulated  into  rule.  It  is  theoretically  and 
intrinsically  correct  to  say  that  the  injury  which  the  estate  of  the 
deceased  has  suffered  by  reason  of  his  death  is  the  sum  or  value  of 
the  property  which  he  would  thereafter  have  accumulated,  but  for 
the  negligence  by  which  his  life  has  been  prematurely  ended.  As 
the  future  is  a  sealed  book,  it  is,  of  course,  impossible  to  show  by 
any  certain  proof  the  amount  of  the  damage  so  sustained,  and  it  is 
of  necessity  left  for  the  jury  to  estimate,  taking  into  consideration 
the  age  of  the  decedent,  his  expectancy  of  life,  his  health,  occupa- 
tion, habits,  experience,  earning  capacity  and  all  other  proved  cir- 
cumstances bearing  upon  his  business  prospects,  so  far  as  they 
depended  upon  his  personal  ability,  capacity,  efforts  and  manage- 
ment. In  short,  the  measure  of  the  recovery  is  the  reasonable 
present  value  of  his  life  to  his  estate,  and  this,  we  think,  is  the 
fairly  expressed  rule  of  the  instruction  given  by  the  trial  court. 
Donaldson  v.  Railroad,  18  Iowa,  290,  14  Am.  Neg.  Cas.  609,  87  Am. 
Dec.  391 ;  Walters  v.  Railroad,  36  Iowa,  460 ;  Van  Gent  v.  Railroad, 
80  Iowa,  528,  14  Am.  Neg.  Cas.  664*1,  45  N.  W.  Rep.  913;  Simon- 
son  v.  Railroad,  49  Iowa,  92,  14  Am.  Neg.  Cas.  674*1 ;  Wheelan  v. 
Railroad,  85  Iowa,  177,  14  Am.  Neg.  Cas.  656,  52  N.  W.  Rep.  119; 
Hively  v.  Webster  Co.,  117  Iowa,  672,  91  N.  W.  Rep.  1041 ;  Haas 
v.  Railroad,  90  Iowa,  259,  14  Am.  Neg.  Cas.  649,  57  N.  W.  Rep. 
894;  Locke  v.  Railroad,  46  Iowa,  109;  Lowe  v.  Railroad,  89  Iowa, 
420, 14  Am.  Neg.  Cas.  654^  56  N.  W.  Rep.  519. 

Some  other  questions  have  been  suggested  in  argument;  but,  so 
far  as  they  fairly  arise  upon  the  record,  they  are  governed  by  the 
conclusions  we  have  already  announced. 

We  find  no  substantial  error,  and  the  judgment  of  the  District 
Court  is  affirmed. 


ST.  LOUIS  &  S.  F.  R.  CO.  V.  MORRISON. 

Supreme  Court,  Kansas,  March,  1906. 


RAILROADS  —  FRIGHTENING  HORSES  —  PRIVATE  CROSSING 
UNDER  TRACK.  —  1.  Assuming  that,  where  a  private  road  crosses  a 
railroad  track  by  means  of  a  subway,  the  situation  is  such  as  to  authorize 
a  court  to  submit  to  a  jury  the  question  whether  the  railroad  company 
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owes  to  one  about  to  use  or  actually  using  such  crossing  a  duty  to  give 
warning  of  the  approach  of  a  train,  the  omission  to  give  such  warning 
cannot  be  made  the  basis  of  a  recovery  for  injuries  received  in  a  runaway 
by  one  whose  horse  is  frightened  by  a  passing  train,  after  he  has  driven 
through  the  subway  and  is  traveling  upon  a  road  parallel  with  the  track, 
although  he  is  but  fifty  feet  from  the  crossing. 
SAME  —  EVIDENCE.  —  2.  In  the  case  stated  in  the  foregoing  paragraph,  the 
nonliability  of  the  company  is  not  affected  by  the  further  fact  that  the 
place  where  the  plaintiffs  horse  was  frightened  was  rendered  one  of 
peculiar  danger,  because  the  road  was  there  confined  in  a  narrow  lane  by 
a  barbed  wire  fence  paralleling  the  railroad. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Butler  County. 

Action  by  M.  H.  Morrison  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

L.  F.  Parker  and  W.  F.  Evans,  for  plaintiff  in  error. 

T.  A.  Kramer,  for  defendant  in  error. 

Mason,  J.  —  A  horse  which  M.  H.  Morrison  was  driving  became 
frightened  at  a  passing  train  of  the  St.  Louis  &  San  Francisco  Rail- 
road Company  and  ran  away.  Mr.  Morrison  was  thrown  out  of  his 
buggy  and  seriously  injured.  He  sued  the  railroad  company  and  re- 
covered a  judgment  for  $1,925,  from  which  the  defendant  prose- 
cutes error.  The  only  question  necessary  to  be  considered  is  whether 
there  was  any  evidence  tending  to  show  that  the  injury  was  the 
result  of  the  breach  of  any  duty  which  the  company  owed  to  the 
plaintiff. 

In  the  vicinity  of  the  place  where  the  injury  occurred  the  railroad 
track  runs  north  and  south  and  crosses  a  small  stream  known  as 
the  south  branch  of  Hickory  creek.  Two  wagon  roads  on  the  east 
side  of  the  railroad,  one  coming  from  the  north,  the  other  from 
the  southeast,  unite  at  this  point,  and,  paralleling  the  bed  of  the 
stream,  pass  under  the  railroad  track  and  immediately  turn  south. 
These  roads  are  not  highways,  but  they  have  long  been  used  by  the 
owner  of  the  land,  his  neighbors  and  others  to  such  an  extent  that 
ruts  have  been  worn  rendering  them  plainly  visible.  The  railroad 
track  south  of  the  creek  is  straight  for  some  sixty  or  seventy  rods, 
and  then  turns  and  is  hidden  from  sight  by  trees  and  bluffs.  At 
the  creek  the  wagon  roads  descend  somewhat  sharply  to  pass  under 
the  track,  and  from  the  low  ground  the  view  is  cut  off  within  fifty 
feet  or  so  by  the  trees  and  the  higher  ground.  On  the  west  side  of 
the  railroad  the  wagon  road  runs  south  through  a  narrow  lane, 
inclosed  between  the  railroad  on  the  one  side  and  a  barbed-wire 
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fence  on  the  other.  These  conditions  have  existed  for  many  years. 
On  the  day  of  the  accident  the  plaintiff  had  business  which  rendered 
it  desirable  for  him  to  make  use  of  the  crossing  described.  He 
drove  toward  it  upon  the  road  that  comes  up  from  the  southeast. 
As  he  neared  the  railroad  track,  he  listened  for  a  train  and  looked 
down  the  track,  as  far  south  as  it  was  visible.  Not  seeing  or  hear- 
ing anything  to  indicate  the  approach  of  a  train,  he  drove  under  the 
track  and  turned  south.  He  had  just  reached  the  high  ground  and 
entered  the  lane  already  described,  and  was  pursuing  his  course 
south,  being  some  fifty  or  sixty  feet  from  the  crossing,  when  a  train 
going  north  passed  him,  frightening  his  horse  and  occasioning  the 
injuries  for  which  he  asked  damages.  No  whistle  was  blown  or 
bell  sounded  as  the  train  approached  the  crossing.  The  contention 
of  the  plaintiff  is  that  the  jury  were  warranted  in  concluding  that 
the  situation  and  surroundings  of  this  crossing  imposed  a  duty 
upon  the  company  to  have  a  signal  given  whenever  a  train  ap- 
proached it,  and  that  the  omission  to  give  such  a  signal  in  this  case 
was  an  act  of  negligence  toward  the  plaintiff  which  caused  his  in- 
jury. The  soundness  of  this  contention  constitutes  the  whole  sub- 
ject of  inquiry.  It  is  not  claimed  that  any  of  the  train  crew  knew 
of  the  situation  of  the  plaintiff,  but  that  they  were  chargeable  with 
notice  of  the  existence  of  the  roads,  and  were  bound  to  assume 
that  there  might  be  travelers  at  the  crossing. 

It  is  substantially  conceded  that  the  road  was  not  of  such  a  char- 
acter as  to  be  within  the  terms  of  the  statute  (section  1323,  Gen. 
St.  1901),  requiring  a  whistle  to  be  sounded  upon  the  approach  of 
a  locomotive  to  a  public  crossing.^  But  it  is  insisted  that,  inasmuch 
as  this  crossing  was  so  situated  that  one  about  to  use  it  could  not 
see  far  enough  down  the  track  to  give  him  adequate  warning  of 
the  coming  of  a  train,  the  case  falls  within  the  rule  stated  in  Roach 
v.  St.  J.  &  I.  R.  Co.,  55  Kan.  654,  11  Am.  Neg.  Cas.  57on,  41  Pac. 
Rep.  964,  where  it  was  held  that  whether  it  is  negligence  for  an  en- 
gineer to  omit  to  give  a  signal  near  a  private  crossing  is  or  may  be 
a  question  for  the  determination  of  a  jury.  Whether  this  rule 
should  ever  be  applied  to  any  crossing,  except  where  the  wagon 
road  and  railroad  track  are  upon  the  same  grade,  is  a  question 
upon  which  the  authorities  differ.  In  Massachusetts  it  is  held  that 
it  should  not,  but  in  Pennsylvania  and  Kentucky  the  decisions  are 
to  the  contrary.  See  Favor  v.  Boston  &  Lowell  R.  Corp.,  1 14  Mass. 
350,  19  Am.  Rep.  364 ;  Penn.  R.  R.  Co.  v.  Barnett,  59  Pa.  St.  259,  98 
Am.  Dec.  346;  Rupard  v.  Chesapeake  &  O.  R.  Co.,  88  Ky,  280,  11 
Am.  Neg.  Cas.  622n,  11  S.  W.  Rep.  70,  7  L.  R.  A.  316.    In  Wiscon- 
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sin  and  in  Georgia  it  is  held  that  statutes  requiring  a  whistle  to  be 
sounded  whenever  a  locomotive  approaches  a  public  crossing  have 
no  application  to  any  but  grade  crossings,  for  the  reason  that  only 
in  such  cases  is  there  any  common  use  of  the  highway,  or  possibility 
of  actual  collision,  although  in  both  States  it  is  recognized  that  the 
frightening  of  horses  is  one  of  the  dangers  intended  to  be  guarded 
against  by  such  statutes.  See  Jensen  v.  C,  St.  P.,  M.  &  O.  R'y  Co., 
86  Wis.  589,  57  N.  W.  Rep.  359,  22  L.  R.  A.  680 ;  McElroy  v.  Ga., 
C.  &  N.  R'y  Co.,  98  Ga.  257,  11  Am.  Neg.  Cas.  35m,  25  S.  E.  Rep. 
439;  Ransom  v.  C,  St.  P.,  M.  &  O.  R'y  Co.,  62  Wis.  178,  12  Am. 
Neg.  Cas.  656*1,  22  N.  W.  Rep.  147,  51  Am.  Rep.  718;  Bowen  v. 
Gainesville,  J.  &  S.  R.  Co.,  95  Ga.  688,  11  Am.  Neg.  Cas.  35m,  22 
S.  E.  Rep.  695.  See,  also,  in  this  connection,  Skinner  v.  N.  Y.,  O. 
&  W.  R.  Co.,  (Sup.)  64  N.  Y.  Supp.  325.  Whether  the  railroad 
company  may  be  held  in  any  case  to  owe  a  duty  to  one  who  is 
using  or  is  about  to  use  a  private  subway  under  its  track,  to  give 
timely  notice  of  the  approach  of  a  train,  need  not  now  be  determined, 
as  we  conclude  that,  however  that  question  might  be  decided,  no 
liability  against  the  defendant  is  shown  in  this  case,  for  the  reason 
that  at  the  time  of  the  injury  the  plaintiff  had  crossed  under  the 
railroad  track  and  was  traveling  upon  a  road  parallel  to  it. 

It  is  true  that,  under  statutes  requiring  signals  to  be  given  upon 
the  approach  of  a  train  to  a  public  crossing,  it  has  been  held,  although 
there  is  some  conflict  in  the  decisions,  that  the  railroad  company 
owes  the  duty  to  give  such  warning  not  only  to  persons  about  to 
use  or  actually  using  the  crossing,  but  also  to  those  traveling  upon 
the  highway  in  the  vicinity.  But  in  these  cases  the  liability  of  the 
railroad  is  based  upon  the  very  terms  of  the  statute;  the  theory 
adopted  being  that  the  violation  of  a  positive  duty  enjoined  by  the 
Legislature  gives  a  cause  of  action  to  any  one  who  suffers  injury 
by  reason  of  such  violation  and  whose  protection  may  reasonably 
be  supposed  to  have  been  to  any  extent  within  the  legislative  con- 
templation. It  is  not  to  be  inferred  from  these  decisions  that,  in  the 
absence  of  a  statute,  or  in  the  case  of  a  private  crossing,  to  which 
the  statute  does  not  apply,  the  same  doctrine  would  justify  a  court 
or  jury  in  awarding  damages  to  one  whose  horse  was  frightened  by 
a  train  elsewhere  than  at  a  crossing.  In  the  present  case  any  duty 
that  the  railroad  company  may  have  owed  the  plaintiff  did  not  arise 
from  the  fact  that  he  was  using  a  road  which  approached  near  to 
the  track,  but  from  his  use  of  a  road  which  actually  crossed  it, 
although  at  a  different  grade.  It  is  obvious  that,  where  a  highway 
lies  near  to  a  railroad,  there  is  some  danger  of  accidents  resulting 
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from  horses  being  frightened  by  passing  trains,  and  that  this  danger 
would  be  less  if  timely  notice  should  be  given  of  their  approach. 
But,  so  far  as  we  are  aware,  it  has  never  been  contended  on  this 
account  that  there  was  an  obligation  on  the  part  of  those  operating 
trains  to  give  any  signal  upon  approaching  a  place  where  the 
highway  and  railroad  track  come  close  together  without  crossing. 
Where  the  road  and  track  lie  parallel  for  a  considerable  distance, 
this  would  be  impracticable,  as  involving  a  continuous  sounding  of 
the  whisle  or  ringing  of  the  bell.  This  consideration  does  not  con- 
stitute the  reason  for  not  exacting  such  a  requirement,  however.  It 
could  indeed  have  little  application  where  a  highway  comes  up  to 
the  railroad,  and  then  turns  sharply  away  again.  In  such  a  situation 
there  might  be  sufficient  reason  for  giving  a  signal  to  justify  legisla- 
tion compelling  it,  but  to  demand  it,  in  the  absence  of  such  an 
enactment,  would  be  to  require  too  close  a  balancing  of  probabilities 
on  the  part  of  the  employee  in  charge  of  the  engine.  The  very 
sounding  of  the  whistle  involves  an  appreciable  addition  to  the  risk 
of  frightening  horses  even  at  a  considerable  distance.  The  law 
reports  show  that  claims  against  railroad  companies  for  causing* 
runaways  by  the  giving  of  signals,  if  not  as  common  as  those  based 
upon  an  omission  to  give  them,  are  far  from  infrequent.  It  may 
be  that  the  risk  of  an  injury  resulting  from  the  horse  of  a  traveler 
being  frightened  by  a  train  while  actually  using  the  crossing  under 
the  track  was  so  great  that,  as  against  that  risk,  a  jury  might  well 
say  that  it  was  incumbent  upon  the  agents  of  the  railroad  company 
to  give  a  signal  of  the  approach  of  a  train.  If  so,  the  duty  resulted 
from  the  special  danger  at  that  very  place,  and  not  from  the  gen- 
eral danger  involved  in  the  proximity  of  the  wagon  road  to  the 
railroad  track.  The  plaintiff,  not  having  been  injured  by  the  only 
peril  against  which  it  could  have  been  the  duty  of  the  trainmen  to 
protect  him  by  the  giving  of  a  warning,  had  no  ground  of  recovery 
against  the  company. 

In  the  argument  some  stress  has  been  laid  upon  the  fact  that  the 
place  where  the  plaintiff's  horse  took  fright  was  rendered  one  of 
peculiar  danger  by  reason  of  the  road's  being  confined  to  such 
narrow  limits  by  the  barbed-wire  fence.  This  was  not  a  condition 
for  which  the  defendant  was  in  any  way  responsible.  If  such  a 
condition  existed  elsewhere  than  near  the  crossing,  it  would  not 
impose  a  duty  to  signal  upon  the  approach  of  a  train.  It  had  no 
necessary  connection  with  the  crossing.  Its  existence  in  proximity 
thereto  was  purely  incidental.  The  special  and  peculiar  danger  re- 
sulting from  the  placing  of  a  fence  outside  of  the  road  so  near  the 
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track  was  not  one  of  which  the  railroad  company  was  required  to 
take  notice,  and  against  which  it  could  be  required  to  guard  by  the 
giving  of  signals  with  reference  thereto. 

For  the  reasons  stated  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  herewith.  All  the 
justices  concurring. 


MISSOURI   PAC.   R'Y  CO.   V.  PERU-VAN  ZANDT 

IMPLEMENT  CO. 

Supreme  Court,  Kansas,  March,  ipo6. 


CARRIERS  —  DELAY  IN  SHIPMENT  OF  GOODS  — ACTION  BY 
CONSIGNEE.  —  i.  When  property  has  been  consigned  by  the  general 
owner  to  an  agent,  who  has  a  special  interest  therein  as  factor,  or  com- 
mission agent,  and  the  goods  so  consigned  are  negligently  delayed  in 
transit  and  converted  by  the  carrier,  so  that  sales  thereof  previously 
made  by  the  consignee  are  canceled  and  lost,  such  consignee  may  main- 
tain an  action  in  its  own  name  against  the  carrier  for  the  recovery  of 
damages  on  account  of  such  lost  commission,  and  also  for  the  value  of 
the  property  converted. 

SAME  — PAYMENT  OF  FREIGHT  — CONVERSION.  — 2.  When  a  com- 
mon carrier  negligently  delays  the  delivery  of  goods,  so  that  the  damages 
occasioned  by  such  delay  exceed  the  amount  of  freight  due  for  the  trans- 
portation of  such  goods,  the  consignee  may  rightfully  demand  the  delivery 
of  the  goods  without  payment  of  freight,  and  a  refusal  by  the  carrier 
to  surrender  possession  upon  such  demand  is  wrongful  and  amounts  to 
a  conversion. 

SAME  — DELAY  IN  DELI  VERY  —  NOTICE  OF  USE  OF  GOODS  — 
3.  Common  carriers  are  supposed  to  take  notice  of  such  natural  events 
as  are  familiar  to  ordinary  people.  They  will  be  held  to  a  knowledge  of 
seed  time  and  harvest  and  the  general  customs  relating  thereto  in  the 
territory  where  they  do  business.  A  common  carrier,  that  on  June  12, 
1903,  received  at  the  factory  in  Port  Huron,  Mich.,  threshing  machines, 
consigned  to  an  implement  dealer  of  Hutchinson,  Kan.,  to  be  delivered 
at  Larned,  Kan.,  with  stopover,  to  partly  unload  at  Seward,  Ran.,  will 
be  deemed  to  have  notice  that  such  machines  are  for  immediate  sale,  if 
not  already  sold,  and  that  a  delay  of  delivery  until  the  entire  threshing 
season  has  passed  will  defeat  the  purpose  of  shipment. 

SAME  — MEASURE  OF  DAMAGES.  — 4.  An  action  was  brought  against 
a  common  carrier  by  the  consignee  of  threshing  machines.  On  the  trial 
it  appeared  that  the  plaintiff  had  sold  the  machines  as  agent  for  the  con- 
signor, and  was  entitled  to  receive  out  of  the  proceeds  of  the  sale  a 
commission  of  forty  per  cent,  of  the  price  for  which  the  sale  was  made. 
It  also    appeared  that  the  carrier  negligently  delayed  the  delivery  of  the 
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goods  until  the  sales  were  for  that  reason  canceled,  and  the  commission 
thereby  lost  It  further  appeared  that  the  carrier  converted  the  machinery 
to  its  own  use.  An  action  was  brought  to  recover  for  the  loss  of  com- 
mission and  the  value  of  the  property  converted.  Held,  that  the  price 
for  which  the  sale  had  been  made  was  the  proper  measure  of  damages 
in  such  action. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Reno  County. 

Action  by  the  Peru- Van  Zandt  Implement  Company  against  the 
Missouri  Pacific  Railroad  Company.  Judgment  for  plaintiff  and 
defendant  brings  error.    Affirmed. 

The  Port  Huron  Engine  &  Threshing  Company,  of  Port  Huron, 
Mich.,  manufactures  threshing  machines  and  sells  them  throughout 
the  country  through  local  agents.  The  plaintiff,  defendant  in  error, 
is  its  agent  at  Hutchinson,  Kan.  By  the  contract  of  agency,  it  is 
the  duty  of  the  Peru- Van  Zandt  Implement  Company  to  advertise, 
introduce  and  sell  the  machines  to  those  desiring  to  purchase,  and, 
when  a  sale  is  made,  an  order  is  taken  from  the  purchaser,  in 
writing,  directing  the  Port  Huron  Company  to  ship  the  machinery 
desired,  stating  price,  manner  of  payment  and  other  particulars 
constituting  the  conditions  of  sale,  which  order  is  signed  by  the 
purchaser  and  delivered  to  the  local  agent.  This  order  is  forwarded 
to  the  Port  Huron  Company  by  the  agent  making  the  sale.  Upon 
this  order  the  machinery  is  shipped  by  the  designated  route,  con- 
signed to  the  local  agent.  It  is  the  duty  of  the  agent  to  receive  the 
machinery  and  hold  possession  thereof  until  payment  is  made  or 
secured  as  stipulated  in  the  order  of  the  buyer.  In  completing  the 
sale  the  agent  takes  in  payment  cash,  notes,  mortgages  or  other 
security  as  directed,  but  delivers  the  machinery  only  after  the  sale 
has  been  approved  by  the  Port  Huron  Company.  Until  such  ap- 
proval and  delivery,  the  title  to  the  machinery  does  not  pass  from 
the  seller.  The  Peru- Van  Zandt  Company  receives  for  its  services 
in  making  such  sales  a  commission  of  forty  per  cent,  of  the  selling 
price.  If  any  machinery  is  taken  back,  or  returned,  the  local  agent 
takes  charge  thereof  and  may  resell  it,  and  receive  a  commission 
therefor.  The  local  agent  pays  all  expenses  incident  to  the  sales 
made.  The  buyer  pays  the  freight,  in  addition  to  the  price  stipu- 
lated for  the  machinery.  Where  payment  is  made  by  the  purchaser 
with  notes,  collection  is  made  by  the  agents,  and  out  of  the  proceeds, 
the  commission  is  deducted.  The  commission  always  comes  out  of 
the  proceeds  of  each  sale  when  collected.  The  Peru- Van  Zandt 
Company,  under  this  employment,  sold  two  machines  for  the  ag- 
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gregate  sum  of  $920,  and  took  from  the  purchasers  written  orders 
therefor,  which  were  duly  forwarded  to  the  Port  Huron  Company. 
Upon  receipt  of  the  orders  the  machines  were  shipped  over  the 
road  of  the  plaintiff  in  error,  consigned  to  the  Peru- Van  Zandt  Im- 
plement Company,  at  Lamed,  Kan.,  with  stopover  to  partly  unload 
at  Seward,  Kan.,  being  the  points  where  the  purchasers  lived.  The 
bill  of  lading  contained  nothing  to  indicate  the  relation  existing 
between  the  consignor,  the  Port  Huron  Company,  and  the  con- 
signee, whether  that  of  vendor  and  vendee,  or  principal  and  agent 
The  machines  were  shipped  June  12,  1903,  and  in  ordinary  course 
would  have  arrived  at  destination  within  ten  days,  but  on  account 
of  negligent  delays  they  did  not  arrive  until  some  time  in  the  month 
of  August,  long  after  the  threshing  season  had  closed  and  the  sale 
contracts  had,  for  that  reason,  been  canceled.  By  the  contract  of 
shipment,  the  freight  was  payable  before  delivery  of  machinery  to 
consignee.  The  consignee  declined  to  pay  the  freight,  claiming 
that  the  damages  suffered  on  account  of  delay  far  exceeded  the 
amount  of  the  freight  bill.  The  carrier  refused  to  deliver  the  goods 
until  the  freight  was  paid.  Thereupon  the  defendant  in  error  de- 
manded that  the  machinery  be  delivered  to  it  without  payment  of 
freight,  and,  upon  refusal,  commenced  this  suit.  The  demand  was 
made  in  the  name  of  the  Port  Huron  Company,  by  the  Peru- Van 
Zandt  Company  as  agent.  The  petition  alleges  that  the  plaintiff 
is  the  agent  and  factor  of  the  Port  Huron  Company,  and  avers  the 
facts  constituting  their  relationship,  substantially  as  hereinbefore 
set  forth.  In  the  first  cause  of  action  the  plaintiff  asks  judgment 
for  the  amount  of  commission  lost  by  it,  and  in  the  second  cause  of 
action  it  demanded  judgment  for  the  value  of  the  machines.  The 
carrier  retained,  and  still  keeps,  possession  of  the  machines.  The 
plaintiff  recovered  judgment  for  the  price  for  which  the  machines 
were  sold.    Plaintiff  in  error  brings  the  case  here  for  review.  . 

Prigg  &  Williams,  J.  H.  Richards  and  C.  E.  Benton,  for  plain- 
tiff in  error. 

Geo.  A.  Vandeveer  and  F.  L.  Martin,  for  defendant  in  error. 

Graves,  J.  (after  stating  the  facts).  —  Many  assignments  of 
error  have  been  presented,  but  they  are  substantially  covered  by 
three:  1.  It  is  insisted  that  the  plaintiff  has  no  interest  in  the 
machinery  in  controversy,  and,  therefore,  cannot  maintain  an  action 
for  its  conversion;  2,  that  the  proper  measure  of  damages  in  case 
of  a  recovery  is  the  difference  between  the  market  value  of  the 
machinery  at  the  time  and  place  of  delivery,  and  the  market  value 
thereof  when  it  in  fact  arrived  at  such  place;  3,  that  damages  for 
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loss  of  commission  cannot  be  recovered,  because  a  sale  of  the 
property  was  not  within  the  contemplation  of  the  parties  when  ship- 
ment was  made. 

Concerning  the  first  proposition,  there  is  considerable  confusion 
among  the  authorities  as  to  whether  the  consignee  or  consignor  is 
the  proper  party  plaintiff  in  an  action  against  a  carrier,  but  the  rule 
that  a  suit  for  the  conversion  of  goods  must  be  brought  by  the 
owner,  or  one  having  a  beneficial  interest  in  the  property  converted, 
seems  to  be  fairly  well  established.  Hutchinson  on  Carriers, 
§§  73I-734J  6  Cyc.  510;  Woods'  Brown  on  Carriers,  §  599.  The 
consignee  is  always  presumed  to  possess  the  necessary  ownership, 
until  the  contrary  is  shown.  Ray  on  Carriers  of  Freight,  p.  1006; 
Griffiths  v.  Ingledew,  6  Serg.  &  R.  (Pa.)  429,  9  Am.  Dec.  444; 
Smith  v.  Lewis,  3  B.  Mon.  (Ky.)  229;  Arbuckle  v.  Thompson,  37 
Pa.  St  170;  Penn.  Co.  v.  Poor,  103  Ind.  553,  3  N.  E.  Rep.  253. 
The  ownership  need  not  be  extensive.  An  agent,  factor,  broker, 
bailee  or  other  person  having  rights  in  the  property  to  be  protected, 
may  maintain  an  action,  and  recover  both  for  himself  and  the  general 
owner.  Chamberlain  v.  West,  37  Minn.  54,  33  N.  W.  kep.  114; 
Harrington  v.  King,  121  Mass.  269;  Finn  v.  Railroad,  112  Mass. 
524,  17  Am.  Rep.  128;  Green  v.  Clarke,  12  N.  Y.  343;  Railroad  v. 
Mower,  76  Me.  251. 

We  think  the  plaintiff  in  this  case  had  sufficient  interest  in  the 
property  to  enable  it  to  maintain  this  action.  In  Railroad  v.  Mower, 
supra,  a  case  very  similar  to  this,  the  court  said :  "  Ordinarily,  when 
a  plaintiff  sustains  his  action,  it  is  presumed  that  the  whole  amount 
of  damages  recovered  will  belong  to  him.  In  fact,  the  injury  to 
him  or  to  his  property  is  the  measure  of  the  damages.  But,  while 
this  is  the  general  rule,  there  are  exceptions,  not  to  the  extent  or 
measure  of  damages,  but  to  the  interest  the  plaintiff  may  have  in 
them.  It  is  true  that  an  action  cannot  be  maintained  unless  the 
plaintiff  has  an  interest  in  the  subject-matter  of  the  suit,  but  he 
may  do  so  when  he  is  not  interested  to  the  full  extent  of  the  dam- 
ages to  be  recovered.  Such  are  the  familiar  cases  of  injury  to  prop- 
erty in  which  there  is  a  general  and  special  owner,  as  bailor  and 
bailee,  consignor  and  consignee,  principal  and  factor.  In  such  cases 
the  action  may  not  be  brought  in  the  names  of  the  two  jointly,  but 
may  in  the  name  of  either.  In  the  action  now  in  question  the  sub- 
ject-matter was  mowing  machines,  and  parts  of  mowing  machines. 
The  damage  claimed  rests  upon  a  neglect  of  the  carrier  by  which 
the  property  was  improperly  delayed  in  its  transit.  The  facts  show 
that  the  title  to  the  property  was  in  the  mower  company ;  that  it 
Vol.  XX  — 22 
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had  consigned  and  forwarded  the  machines  to  Dunham  by  virtue 
of  a  contract  under  which  Dunham  was  to  sell  them  for  a  specified 
commission  and  account  to  the  company  for  them  at  a  specified 
price.  Dunham  was  also  to  pay  the  freight.  This  contract,  while 
it  did  not  exchange  the  title  in  the  machines  and  pieces,  gave  Dunham 
such  a  special  property  in  them  as  to  enable  him  to  maintain  the 
action  in  his  own  name,  and  the  consignment  and  forwarding  the 
property,  thus  setting  it  apart  and  putting  it  into  the  hands  of  the 
carrier  for  his  benefit,  gave  him  a  constructive  possession  sufficient 
for  that  purpose ;  and  as  the  injury  was  the  result  of  a  single  wrong- 
ful act  to  the  whole  property  the  damage  could  not  be  apportioned 
but  must  all  be  recovered  in  that  one  action,  the  judgment  in  which 
would  be  conclusive  against  any  suit  by  the  general  owner.  Hence, 
Dunham,  in  his  suit,  is  entitled  to  recover,  not  only  his  own  dam- 
ages, but  such  as  have  accrued  to  the  mower  company  as  general 
owners.  The  measure  of  damages  as  held  by  the  court  in  that  case 
can  be  applicable  upon  no  other  theory.  If  then  Dunham  should 
receive  the  whole  damage  recoverable  in  his  suit  he  would  be  en- 
titled to  retain  his  own  share,  and  the  balance  he  would  hold  as 
trustee  for  the  mower  company."  In  the  case  of  Express  Co.  v. 
Armstead,  50  Ala.  352,  it  is  said :  "  The  consignee  of  goods  has  a 
right  to  sue  for  their  loss  by  the  carrier,  notwithstanding  another 
party  may  be  the  owner  of  them.  The  obligation  is  to  deliver  to 
him.  Generally  the  property  vests  in  him  by  the  mere  delivery  to  the 
carrier.  Although  the  absolute  or  general  owner  of  personal  prop- 
erty may  support  an  action  for  any  injury  thereto,  if  he  have  the 
right  of  immediate  possession,  this  does  not  necessarily  divest  the 
right  of  the  consignee  to  sue,  notwithstanding  he  has  never  had  the 
actual  possession." 

A  judgment  in  favor  of  the  plaintiff  can  work  no  harm,  as  it  is  a 
bar  to  an  action  for  the  same  injury  by  the  Port  Huron  Company. 
White  v.  Bascome,  28  Vt.  268;  Green  v.  Clarke,  supra;  Harker  v. 
Dement,  9  Gill  (Md.)  7,  52  Am.  Dec.  670;  Little  v.  Fossett,  34  Me. 
545,  56  Am.  Dec.  671.  The  plaintiff  holds  in  trust  for  the  Port 
Huron  Company  whatever  remains  of  the  amount  recovered  after 
payment  of  its  commission.  Chamberlain  v.  West,  Finn  v.  Railroad, 
White  v.  Bascome,  and  Little  v.  Fossett,  supra.  A  consignee  has 
a  right  to  withhold  freight  bill  when  its  damages  exceed  that  amount, 
and  in  such  a  case  the  refusal  of  the  carrier  to  deliver  the  goods 
until  the  freight  is  paid  amounts  to  a  conversion.  5  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  232 ;  Miami  Powder  Co.  v.  Port  Royal,  etc., 
(S.  C.)  16  S.  E.  Rep.  339,  21  L.  R.  A.  123;  6  Cyc.  497;  Railroad  v. 
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Goodholm,  61  Kan.  758,  60  Pac.  Rep.  1066.  The  measure  of  dam- 
ages is  compensation  for  the  injury  sustained.  An  amount  which 
will  place  the  injured  party  in  the  same  condition  he  would  have 
occupied  if  no  loss  had  occurred,  will  satisfy  this  requirement  If 
in  this  case  the  machinery  had  been  delivered  according  to  contract, 
the  price  for  which  it  had  been  sold  would  have  been  realized.  Out 
of  this  amount  the  commission  due  the  plaintiff  would  have  been 
deducted.  The  freight  would  have  been  paid  by  the  purchasers  of 
the  machinery.  The  selling  price  at  place  of  delivery  seems,  there- 
fore, to  be  the  true  measure  of  damages.  We  think  the  amount 
recovered  in  the  District  Court  fairly  compensates  all  parties  for  the 
losses  sustained.  Out  of  this  amount  the  plaintiff  will  retain  a  sum 
equal  to  the  commission  lost,  and  must  account  to  the  Port  Huron 
Company  for  the  remainder. 

Finally,  it  is  insisted  that  a  sale  of  the  machinery  was  not  within 
the  contemplation  of  the  parties  at  the  time  of  shipment,  and  there- 
fore commission  is  not  a  proper  element  of  damages.  A  railroad 
company  must  be  held  to  know  facts  familiar  to  ordinary  people. 
It  is  fair  to  assume  that  a  carrier  of  threshing  machines  knows  what 
they  are  used  for  and  that  the  only  purpose  implement  dealers  have 
for  shipping  such  property  into  the  heart  of  a  great  wheat  country 
is  to  sell  it.  When  a  shipment  of  threshing  machines  is  made  in 
June  of  any  year  the  inference  follows  that,  if  they  are  not  already 
sold,  an  immediate  sale  is  intended.  We  think,  therefore,  that  the 
loss  of  commission  is  not  so  remote  as  to  be  excluded  as  an  element 
of  damage  in  this  case.  The  general  rule  that  damages  caused  by 
the  loss  of  a  sale,  not  within  the  contemplation  of  the  parties,  cannot 
be  received,  has  no  application  to  the  facts  here  shown. 

No  error  appearing,  the  judgment  of  the  District  Court  is 
affirmed.    All  the  justices  concurring. 


MISSOURI  PACIFIC  R.  CO.  V.  DORR. 

Supreme  Court,  Kansas,  April,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  — DEFECTIVE  APPLI- 
ANCES—STEP OF  ENGINE— BRAKEM AN  INJURED.  —  1.  Be- 
fore an  employee  of  a  railroad  company  can  recover  from  the  company 
for  injuries  resulting  from  a  defective  appliance  on  a  locomotive  of 
which  defect  the  railroad  company  had  no  actual  knowledge,  he  must 
show  that  it  had  existed  for  such  length  of  time  that  the  company  should 
have  discovered  and  remedied  it. 
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SAME  — TRIAL  — INDEFINITENESS  OF  SPECIAL  FINDING.  — 2. 
There  was  a  finding  by  the  jury  that  the  injury  in  question  would  not 
have  occurred  but  for  the  defect,  and  that  the  company  had  no  actual 
knowledge  of  its  existence.  It  also  found,  in  response  to  a  question  as 
to  the  duration  of  the  defect,  that  it  had  existed  "  for  some  time  previous 
to  accident."  Held,  that  the  latter  finding  is  too  indefinite  to  support  a 
recovery. 

TRIAL-CORRECTION-OBJECTIONS.  — 3.  At  the  instance  of  the 
defendant  the  jury  was  required  to  make  a  more  definite  answer  to  the 
question,  but  the  second  answer  was  no  more  specific  than  the  first,  and, 
as  the  second  effort  to  obtain  a  specific  answer  had  failed,  it  is  not  to  be 
presumed  that  a  better  result  would  have  been  obtained  by  still  other 
efforts,  nor  did  the  defendant  waive  its  right  to  object  to  the  finding  by 
failing  to  request  the  court  to  have  the  effort  repeated. 

SAME.  —  4.  A  finding  of  a  jury  upon  a  specific  and  controlling  question  must 
be  deemed  to  be  as  full  and  definite  an  answer  as  the  testimony  in  the 
case  will  warrant. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  County. 

Action  by  Richard  N.  Dorr  against  the  Missouri  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

J.  H.  Richards  and  C.  E.  Benton  (Smyth  &  Helm,  of  counsel), 
for  plaintiff  in  error. 

Houston  &  Brooks,  for  defendant  in  error. 

Johnston,  C.  J. — Richard  N.  Dorr  was  the  head  brakeman  on 
a  freight  train  of  the  Missouri  Pacific  Railway  Company,  and  on  his 
fourth  trip  over  the  line  he  fell  from  the  steps  of  the  locomotive,  the 
wheels  passed  over  and  crushed  his  legs,  making  it  necessary  to 
amputate  one  of  them  above,  and  one  below  the  knee.  He  brought 
this  action,  alleging  that  the  injury  was  due  to  the  negligence  of  the 
railway  company.  In  his  testimony  he  related  the  circumstances 
of  the  unfortunate  occurrence,  saying  substantially  that  he  was  rid- 
ing on  the  engine,  and  as  he  approached  the  station  of  Freeport  it 
was  suggested  to  him  that  he  make  ready  to  get  off,  which  he  pro- 
ceeded to  do ;  that  he  grasped  the  handhold  of  the  tender  and  reached 
for  the  handhold  of  the  cab  at  the  opposite  side  of  the  passageway, 
and,  it  being  considerably  lower  than  the  other  handhold,  he  leaned 
over  and  just  as  he  was  about  to  catch  it  there  was  a  jar  of  the 
engine  which  threw  him  off  his  balance.  He  then  placed  his  foot 
on  the  lower  step  which,  being  defective,  tilted  him  off,  his  hand- 
hold broke  loose,  he  fell  to  the  ground,  and  rolled  under  the  wheels, 
receiving  the  injuries  mentioned.  In  his  petition  the  negligence  im- 
puted to  the  railway  company  was  the  sudden  checking  of  the  train, 


20  AMERICAN  NEGLIGENCE  REPORTS.  341 

the  improper  position  of  the  handholds,  the  defective  step  and  the 
condition  of  the  ground  upon  which  he  fell,  causing  him  to  roll 
towards  the  track.  The  railway  company  alleged  and  offered  testi- 
mony tending  to  show  that  the  step  was  not  defective,  and  its  con- 
dition was  the  main  point  in  dispute  between  the  parties/  It  was 
insisted  by  the  company  that  in  any  event  Dorr  knew  of  the  existing 
conditions  and  that  his  own  negligence  contributed  to  the  injury. 
The  trial  resulted  in  a  verdict  for  Dorr  and  the  jury  awarded  him 
damages  in  the  sum  of  $35,000.  There  was  no  claim  that  the  injury 
was  malicious,  wilful  or  wanton,  and  hence  no  part  of  this  ex- 
ceptionally large  award  was  exemplary  damages. 

It  is  earnestly  contended  that  the  evidence  does  not  prove  the 
alleged  negligence  of  the  railway  company,  and  it  is  also  argued 
that  it  affirmatively  shows  that  the  injury  was  due  to  a  want  of 
care  on  the  part  of  Dorr.  Of  this  branch  of  the  case  it  may  be  said 
that  in  some  respects  the  testimony  is  not  satisfactory,  but  it  cannot 
be  held  that  the  finding  that  the  company  was  negligent  is  without 
support,  nor  would  the  court  be  justified  in  saying,  as  a  matter  of 
law,  that  a  recovery  by  Dorr  was  barred  by  his  own  negligence. 
The  railway  company  insist  that  it  is  entitled  to  judgment  on  the 
findings,  claiming  that  they  in  effect  acquit  it  of  the  charge  of 
negligence.  It  appears  from  the  evidence  and  the  findings  that  the 
liability  of  the  railway  company  is  based  principally  upon  its  negli- 
gence in  maintaining  a  defective  step.  To  question  No.  18,  "  If 
you  find  that  said  step  was  out  of  repair,  state  in  answer  to  this 
whether  you  find  plaintiff  would  have  been  injured  if  said  step  had 
not  been  out  of  repair?"  the  jury  answered,  "  No."  To  hold  the 
company  for  injuries  to  an  employee  because  of  defective  machinery 
or  appliances  it  is  necessary  that  the  company  should  have  had 
knowledge  of  the  defect,  or  that  it  ought  to  have  had  such  knowl- 
edge by  the  use  of  ordinary  care.  There  was  a  finding  by  the  jury 
that  the  step  on  the  engine  was  out  of  repair  at  the  time  of  the  in- 
jury, and  in  answer  to  another  question  as  to  the  nature  of  the 
defect,  the  jury  answered,  "  The  stirrup  was  bent  up  in  the  center 
at  the  bottom  —  bolt  was  loose  and  flanges  broken."  To  the  special 
question,  "  What  person  or  persons  in  the  employ  of  the  defendant 
are  shown  by  the  evidence  to  have  had  notice  prior  to  the  accident 
in  question  that  said  step  was  out  of  repair?"  the  jury  answered, 
"  No  one."  The  special  interrogatory,  "  If  you  answer  question  No. 
13  in  the  affirmative,  state  for  how  long  a  time  said  step  had  been 
out  of  repair,"  was  answered  by  the  jury,  "  For  some  time."  The 
railway  company  moved  the  court  to  require  the  jury  to  answer  the 
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question  more  definitely,  and  the  judge  stated,  "  I  presume  they  are 
entitled  to  a  more  definite  answer  to  that;  as  to  how  many  days  or 
weeks,"  and  sustained  the  motion.  Later  the  jury  returned  with 
the  enlarged  answer,  "  For  some  time  previous  to  accident."  These 
findings  do  not  warrant  a  recovery.  Whether  the  defect  existed 
for  such  a  length  of  time  as  to  charge  the  railway  company  with 
notice  of  the  defect  was  an  important  consideration.  Notice  or 
knowledge  cannot  be  presumed  unless  the  duration  and  character 
of  the  defect  were  such  as  should  have  been  discovered  by  the  rail- 
way company  by  the  exercise  of  ordinary  care  and  diligence.  In 
Harter  v.  Railroad  Co.,  55  Kan.  250,  38  Pac.  Rep.  778,  it  appeared 
that  an  injury  to  an  employee  was  caused  by  a  defect  in  a  railway 
track.  The  court  remarked :  "  This,  however,  is  not  enough  to  war- 
rant a  recovery  against  the  defendant.  There  must  be  evidence 
fairly  tending  to  show  either  that  the  defendant  knew  of  the  ex- 
istence of  the  defect,  or  that,  in  the  exercise  of  reasonable  and  ordi- 
nary care  and  diligence  the  defect  could  have  been  discovered 
before  the  accident."  See,  also,  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wag- 
ner, 33  Kan.  660,  15  Am.  Neg.  Cas.  19,  7  Pac.  Rep.  204;  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Ledbetter,  34  Kan.  326,  15  Am.  Neg.  Cas. 
1341*,  8  Pac.  Rep.  411 ;  Carruthers  v.  R'y  Co.,  55  Kan.  600,  15  Am. 
Neg.  Cas.  69,  40  Pac.  Rep.  915;  Railroad  Co.  v.  Tindall,  57  Kan. 
719,  48  Pac.  Rep.  12;  Railroad  Co.  v.  Swarts,  58  Kan.  235,  48  Pac. 

Rep.  953. 

It  has  been  found  that  Dorr  would  not  have  been  hurt  but  for  the 

defective  step ;  that  none  of  the  employees  of  the  railroad  company 
knew  of  the  defect,  and  that  the  step  had  been  out  of  repair  "  for 
some  time  previous  to  accident."  Was  it  out  of  repair  long  enough 
to  charge  the  railroad  company  with  constructive  notice  of  the 
defect  ?  How  long  a  period  is  "  some  time  ?  "  In  the  Century  Dic- 
tionary the  word  "  some  "  is  defined  as  "  a  certain  indefinite  or  in- 
determinate quantity  or  part  of;  more  or  less;  often  so  used  as  to 
denote  a  small  quantity  or  a  deficiency."  The  definition  given  in 
Webster  s  International  Dictionary  is :  "  Consisting  of  a  greater  or 
less  portion  or  sum ;  composed  of  a  quantity  or  number  which  is  not 
stated ;  used  to  express  an  indefinite  quantity  or  number ; "  and 
also,  "  not  much ;  a  little."  In  Lewis  v.  Jones,  17  Pa.  St.  262,  55 
Am.  Dec.  550,  a  witness  had  testified  about  the  purchase  of  "  some 
hay  "  and  "  some  grain  "  to  feed  stock,  and  the  court  was  asked  to 
base  an  instruction  thereon,  which  was  refused.  In  reviewing  the 
case  it  was  said  that  "  '  some  '  is  a  term  too  uncertain  in  its  significa- 
tion, to  sustain  a  verdict  for  any  definite  amount.    It  may  mean  a 
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single  ounce,  or  10,000  tons;  a  single  quart,  or  20,000  bushels."  In 
the  same  connection  it  was  said  that  "  nothing  can  more  justly  im- 
pair confidence  in  the  administration  of  justice  than  the  practice 
of  encouraging,  or  even  permitting,  a  jury  to  find  facts  of  which 
there  is  no  evidence."  In  Railroad  Co.  v.  Spear,  44  Mich.  170,  6 
N.  W.  Rep.  203,  38  Am.  Rep.  242,  the  court,  in  speaking  of  a  promise 
to  repair  an  engine  "  some  time,"  said  that  "  the  promise  was 
wholly  indefinite."  In  City  of  Lincoln  v.  Calvert,  39  Neb.  305,  58 
N.  W.  Rep.  115,  there  was  an  instruction  given  in  a  personal  injury 
case  to  the  effect  that  if  the  city  permitted  a  defect  in  the  street  to 
continue  for  a  "  considerable  length  of  time  '  which  rendered  it 
unsafe  and  dangerous,  a  liability  would  arise,  and  it  was  held  that 
a  "  considerable  length  of  time  "  was  so  indefinite  as  to  form  no 
proper  test  for  the  guidance  of  the  jury.  In  St.  Louis  Paper  Box 
Co.  v.  Hubinger  Bros.,  100  Fed.  Rep.  595,  40  C.  C.  A.  577,  the  court 
had  before  it  a  contract  for  the  sale  of  a  large  number  of  articles, 
and  there  was  a  provision  in  it  that  if  the  vendee  should  receive 
"  some  "  that  were  not  up  to  sample  he  should  return  them  to  the 
vendor,  who  would  replace  them,  and  the  court  interpreted  the 
word  "  some,"  as  used  in  the  contract,  to  mean  "  a  small  or  incon- 
siderable number."  To  the  same  effect  is  Chase  v.  City  of  Cleve- 
land, 44  Ohio  St.  505,  9  N.  E.  Rep.  225,  58  Am.  Rep.  843.  In 
Railroad  Co.  v.  Swarts,  58  Kan.  235,  48  Pac.  Rep.  953,  where  the 
question  was  whether  a  certain  hole  had  existed  such  a  length  of 
time  that  the  railway  company  should  have  known  of  it  Chief  Justice 
Doster  discussed  the  matter  of  time.  Among  other  things,  he  said : 
"  What  is  meant  by  a  '  considerable  time/  as  related  to  the  duration 
of  a  defect  in  railroad  tracks  which  will  charge  the  company  with 
knowledge  ?  Suppose  the  jury  had  found  in  plain  terms :  '  The  hole 
did  not  exist  for  a  considerable  time.  Who  would  have  been  the 
wiser  as  to  whether  it  had  existed  long  enough  to  enable  the  com- 
pany's responsible  agents  to  discover  and  repair  it  ?  Such  a  finding 
would  have  been  too  indefinite  to  aid  in  the  determination  of  the 
disputed  question."  "  Some  time  "  is  equally  indefinite  as  a  "  con- 
siderable time,"  and  certainly  it  is  not  a  longer  time.  It  is  evident 
that  the  jury  were  unable  to  find  from  the  evidence  what  length  of 
time  the  defect  did  exist,  and  upon  what  basis  could  they  have  found 
that  it  did  exist  such  a  length  of  time  that  it  should  have  been  dis- 
covered and  remedied  by  the  railroad  company?  The  finding  is 
the  equivalent  of  an  answer  that  "  the  step  was  out  of  repair  before 
the  accident,  but  the  length  of  time  we  do  not  know."  The  jury 
were  pressed  for  a  specific  answer  to  the  question,  but  their  second 
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attempt  added  words  but  not  definiteness  to  the  answer.  After  the 
second  effort  to  obtain  a  definite  answer  to  the  question  had  failed 
there  was  no  good  reason  to  expect  anything  more  explicit  from 
the  jury  on  the  testimony  submitted,  and  therefore  no  reason  why 
the  court  should  have  been  asked  to  send  the  jury  back  for  a  better 
answer. 

It  is  argued  that  the  necessary  facts  are  presumably  found  in 
the  general  verdict.  The  general  verdict  had  no  other  or  better 
support  than  the  special  finding.  The  question  was  specific ;  it  was 
controlling ;  a  definite  answer  was  required,  and  it  must  be  presumed 
that  the  jury  made  as  full  and  as  definite  an  answer  as  the  testimony 
would  warrant.  How,  then,  can  it  be  said  that  the  general  verdict 
helps  out  the  special  finding?  The  general  rule  is  that  the  general 
verdict  yields  to  the  special  findings.  The  purpose,  in  part,  of 
special  findings  is  to  explain  and  test  the  correctness  of  the  general 
verdict.  Applying  this  test  it  appears  that  the  jury  must  have  mis- 
understood or  misapplied  the  law  as  to  constructive  notice  of  the 
defective  step.  The  court,  in  effect,  instructed  that  the  company 
was  not  chargeable  with  constructive  notice  "  unless  the  defects  were 
of  such  a  nature,  and  had  existed  for  such  a  length  of  time,  that 
they  should  have  been  discovered  and  remedied  by  the  defendant." 
The  jury's  answer  as  to  the  length  of  time  was  no  more  than  a  con- 
jecture. If  they  could  not  approximate  the  duration  of  the  defect, 
they  could  not  intelligently  find  that  it  had  existed  so  long  that  it 
should  have  been  discovered  and  remedied  by  the  railroad  company. 
As  was  said  in  Railroad  Co.  v.  Tindall,  supra:  "  A  finding  of  negli- 
gence cannot  rest  on  mere  conjecture." 

On  account  of  this  finding,  the  verdict  must  be  set  aside,  the  judg- 
ment reversed,  and  the  cause  remanded  for  a  new  trial.  All  the 
justices  concurring. 


CUOAHY  PACKING  CO.  V.  HAYS. 

Supreme  Court,  Kansas,  June,  1906. 


MASTER  AND  SERVANT  —  INJURY  TO  EMPLOYEE— NOTICE  OP 
DEFECT.  —  1.  In  an  action  to  recover  for  injuries  sustained  by  an 
employee  of  a  corporation  because  of  a  defective  appliance,  the  knowl- 
edge of  a  representative  of  the  corporation  (a  foreman  in  charge  of  the 
department  where  the  defective  appliance  was  used)  of  the  defect  is 
the  knowledge  of  the  corporation;  and  testimony  of  an  admission  made 
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by  such  foreman,  in  connection  with  the  management  of  such  business, 
that  he  knew  of  the  defect,  is  admissible  to  show  the  knowledge  of  the 
corporation. 

APPEAL  —  EVIDENCE.  —  2.  Where  the  answer  of  a  witness  to  a  proper 
question  is  in  part  irrelevant  and  improper,  a  motion  to  strike  out  the 
objectionable  part  should  be  made;  and,  if  it  is  not  brought  to  the  atten- 
tion of  the  trial  court,  its  reception  is  not  available  error  on  review. 

NEW  TRIAL  —  NEWLY  DISCOVERED  EVIDENCE.  —  3.  Before  a  new 
trial  will  be  awarded  on  the  ground  of  newly  discovered  evidence,  there 
must  be,  among  other  things,  a  clear  showing  that  by  the  exercise  of 
reasonable  diligence  on  the  part  of  the  applicant  it  could  not  have  been 
procured  for  the  trial. 
(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyandotte  County. 

Action  by  Robert  Hays  against  the  Cudahy  Packing  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Warner,  Dean,  McLeod,  Holden  &  Timmonds  and  McFadden 
&  Morris,  for  plaintiff  in  error. 

S.  C.  Miller  &  W.  M.  Whitelaw,  for  defendant  in  error. 

Johnston,  C.  J.  —  This  was  an  action  by  Robert  Hays  against 
the  Cudahy  Packing  Company  to  recover  damages  for  personal  in- 
juries sustained  by  Hays  by  reason  of  the  alleged  negligence  of  the 
company.  Hays  was  an  employee  of  the  company,  whose  prin- 
cipal duties  were  performed  on  the  second  floor  of  a  smokehouse, 
and  who  was  sometimes  employed  to  remove  ham  racks  from  the 
third  to  the  second  floor  of  that  house.  On  the  occasion  of  his 
injury  he  was  directed  by  the  foreman  to  go  to  the  third  floor,  and 
bring  down  some  meat  racks.  These  meat  racks  were  suspended 
from  an  overhead  iron  rail  system,  which  included  switches  by 
which  the  racks  could  be  moved  to  the  different  apartments  of  the 
smokehouse.  When  Hays  went  to  this  room  on  this  mission,  he 
claims  to  have  inadvertently  touched  a  heavily  loaded  meat  rack, 
and  it  fell  and  injured  his  foot.  The  reason  it  fell,  as  he  alleges, 
was  that  a  bolt  supporting  the  end  of  a  rail  was  out  of  place,  allow- 
ing the  rail  to  sag  down  at  a  sharp  incline,  and,  the  switch  being 
open  at  the  time,  the  meat  rack  when  moved,  ran  down  the  incline 
and  upon  his  foot.  As  the  room  was  somewhat  dark  at  the  time, 
Hays  did  not  discover  the  defect  in  the  rail.  The  jury  found  in  his 
favor,  and  awarded  him  $450  for  the  injury  sustained. 

A  ruling  on  the  admission  of  testimony  is  the  first  complaint  of 
the  company.  Bailey  was  the  foreman  in  charge  of  the  department 
in  which  Hays  was  working.  While  giving  the  circumstanees  of 
the  injury,  Hays  was  asked :    "  What,  if  anything,  Mr.  Bailey,  the 
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foreman,  said  to  you  immediately  after  the  accident  in  regard  to 
his  knowing  that  this  switch  was  out  of  order  ?  "  The  answer  was : 
"  He  says  to  me,  after  I  and  him  goes  up  there,  he  says,  '  I  went 
myself  about  two  or  three  days  ago,  and  told  the  millwright  to  have 
the  fellows  come  right  away  and  fix  this  switch.'  He  says,  '  I  told 
him  two  or  three  days  ago  to  come  and  fix  it/  and  he  says,  '  if  they 
had  come  and  fixed  this  switch,'  he  says,  '  this  never  would  have 
occurred.'  "  A  proper  objection  was  made  to  the  question,  but  none 
was  made  to  the  answer,  nor  was  there  any  motion  to  strike  out  any 
portion  of  it.  Having  shown  the  defect  which  occasioned  the  in- 
jury, it  became  necessary  for  Hays  to  prove  either  that  the  company 
had  knowledge  of  its  condition,  or  that  it  had  existed  so  long  that 
knowledge  of  its  condition  will  be  implied.  The  inquiry  was  as 
to  what  was  said  by  Bailey  immediately  after  the  injury  in  regard 
to  his  knowledge  of  the  defect,  and,  while  the  answer  was  much 
broader  than  the  question,  it  elicited  testimony  of  an  admission  that 
Bailey  had  known  for  several  days  that  the  appliance  was  out  of 
order,  and  of  a  statement  which  was  to  some  extent  explanatory  of 
the  existing  condition  of  the  appliance.  Bailey  was  the  foreman 
in  charge  of  the  department,  the  representative  of  the  company,  and 
his  knowledge  was  the  knowledge  of  the  company.  The  corpora- 
tion could  only  act  through  its  managing  agents,  and,  as  Bailey 
was  the  manager  of  that  department,  he  stood  in  the  shoes  of  the 
company,  and  his  knowledge  is  legally  imputable  to  the  company. 
The  knowledge  which  a  corporation  has  of  its  operations  is  that 
acquired  by  its  representatives  and  managing  agents.  When  such 
a  representative  has  knowledge  of  the  condition  of  an  appliance  in 
use,  the  corporation  may  be  said  to  have  that  knowledge,  and  his 
admission  of  such  knowledge,  made  in  connection  with  the  business 
he  is  managing,  may  be  treated  as  the  principal's  admission.  It  is 
not  an  admission  that  an  employee  of  the  company  failed  in  his 
duty,  nor  that  the  company  was  negligent.  The  virtue  of  the  ad- 
mission is  not  so  much  that  it  was  made  immediately  after  the  time 
of  the  injury,  as  that  it  was  made  by  a  representative  of  the  com- 
pany, whose  knowledge  is  necessarily  that  of  the  company  itself. 
St.  Louis  &  S.  F.  R.  Co.  z/.  Weaver,  35  Kan.  413,  15  Am.  Neg.  Cas. 
72,  11  Pac.  Rep.  408,  57  Am.  Rep.  176;  Baltimore  Elevator  Co,  v. 
Neal,  65  Md.  438,  15  Am.  Neg.  Cas.  388,  5  Atl.  Rep.  338 ;  Abbott  v. 
Seventy-Six  Land  &  Water  Co.,  87  Cal.  323,  25  Pac.  Rep.  693; 
Halsey  v.  Railroad  Co.,  45  N.  J.  Law,  26 ;  2  Wharton  on  the  Law  of 
Evidence,  §  11 70;  3  Wigmore  on  Evidence,  §  1797.  The  question 
itself  was  not  improper.     It  is  true  the  answer  of  the  witness  was 
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wider  in  its  scope  than  the  question,  and  a  part  of  it  was  neither 
responsive  nor  competent.  But  the  attention  of  the  court  was  not 
called  to  the  answer  by  an  objection,  and,  as  no  motion  was  made 
to  eliminate  the  objectionable  part,  the  company  is  not  in  a  position 
to  complain  of  that  feature.  The  way  to  get  rid  of  an  improper 
answer  to  a  proper  question  is  by  a  motion  to  strike  out  that  which 
is  objectionable. 

The  other  objections  to  rulings  admitting  testimony  are  not 
deemed  to  be  material. 

No  error  was  committed  in  overruling  the  demurrer  to  the  evi- 
dence of  the  plaintiff  below.  It  is  said  that  there  is  no  showing 
that  the  company  knew,  or  should  have  known,  of  the  defect  in  the 
appliance;  but,  as  already  seen,  there  is  the  direct  testimony  of  an 
admission  by  the  foreman  that  he  had  knowledge  of  the  defect. 

We  find  no  error  in  the  rulings  charging  the  jury.  The  instruc- 
tion asked  by  the  company,  to  the  effect  that  under  the  pleadings 
the  sole  ground  of  the  negligence  was  the  insufficiency  of  the  light, 
was  properly  refused.  The  principal  ground  upon  which  a  recovery 
was  sought  was  the  defective  appliance,  and  the  averments  regard- 
ing the  insufficiency  of  the  light  were  manifestly  made  to  account 
for  the  fact  that  Hays  did  not  observe  the  defect,  and  to  avoid  the 
implication  of  contributory  negligence.  The  instructions  given  state 
the  law  correctly,  and  are  not  open  to  the  charge  of  broadening  the 
issues. 

A  new  trial  was  asked  on  the  ground  of  newly-discovered  evi- 
dence. The  new  testimony  alleged  to  have  been  discovered  since 
the  trial  appears  to  be  largely  contradictory  of  that  given  by  Hays. 
If  it  be  granted  that  the  testimony  proposed  is  material,  and  not 
merely  cumulative  or  contradictory  of  that  given  on  the  trial,  the 
showing  of  diligence  to  produce  it  at  the  trial  is  not  sufficient.  An 
affidavit  is  made  by  one  of  the  counsel  for  the  company  to  the  effect 
that  an  effort  was  made  by  him  to  discover  this  evidence,  and  that 
it  was  impossible,  but  no  good  reason  is  shown  why  the  names  and 
locations  of  the  employees  working  with,  and  who  were  near  to, 
Hays  when  the  accident  occurred  could  not  have  been  ascertained 
by  the  exercise  of  reasonable  diligence.  Before  a  new  trial  is 
granted  on  this  ground,  a  strong  showing  of  diligence  is  necessary, 
and  if  the  diligence  used  since  the  trial,  and  which  appears  to  have 
been  no  more  than  reasonable,  had  been  exercised  before  the  trial, 
the  testimony  might  have  been  procured. 

We  discover  no  prejudicial  errors  in  any  of  the  rulings  of  the 
trial  court,  and  its  judgment  will,  therefore,  be  affirmed.  All  the 
justices  concurring. 
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UPHAM  V.  HEAD. 


Supreme  Court,  Kansas,  June,  ipo6. 


PLEADING  —  DEMURRER  —  CONSTRUCTION.  —  i.  Where  a  demur- 
rer is  filed  to  a  petition  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  without  first  presenting  a  motion 
to  have  the  allegations  of  the  petition  made  more  definite  and  certain, 
the  statements  of  such  petition  will  be  liberally  construed  in  favor  of  the 
'    pleader. 

LANDLORD  AND  TENANT  —  REPAIRS  BY  LANDLORD.  —  2.  A  land- 
lord who  at  the  request  of  his  tenant  undertakes  to  repair  defects  exist- 
ing upon  the  leased  property  and  employs  and  directs  a  mechanic  to  do 
the  work,  is  chargeable  with  knowledge  of  the  manner  in  which  the  work 
is  done. 

SAME  — LANDLORD  LIABLE  FOR  INJURIES  TO  TENANT.  — 3. 
Where  a  landlord  causes  repairs  to  be  made  as  above  stated  and  the 
work  is  negligently  done,  and  the  tenant,  without  fault  on  his  part  is 
injured  on  account  of  such  negligence,  the  landlord  will  be  liable  in 
damages  therefor. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Montgomery  County. 

Action  by  Elizabeth  Head  against  W.  S.  Upham.  There  was 
judgment  for  plaintiff,  and  defendant  brings  error.     Affirmed. 

J.  H.  Keith,  for  plaintiff  in  error. 

Geo.  R.  Snelling,  Ayres  &  Welch,  and  Ziegler  &  Dana,  for 
defendant  in  error. 

Graves,  J.  —  The  plaintiff  in  error,  W.  S.  Upham,  owned  a 
residence  in  the  city  of  Coffeyville,  which!  he  rented  to  the  defendant 
in  error,  Elizabeth  Head.  Soon  after  taking  possession  of  the  prop- 
erty Mrs.  Head  requested  Upham  to  repair  the  covering  or  platform 
of  the  cistern.  In  compliance  with  this  request  Mr.  Bledsoe  was 
sent  by  Mr.  Upham  to  the  premises  with  instructions  to  "  see  what 
was  needed  and  to  fix  it  up  good."  Bledsoe  made  the  repairs  de- 
sired. Soon  afterwards  Mrs.  Head  fell  through  the  covering  into 
the  cistern  and  thereby  sustained  serious  injuries.  Afterwards  she 
commenced  this  action  to  recover  damages  for  the  injuries  so  re- 
ceived. She  recovered  a  judgment  for  $1,690,  and  the  defendant 
being  dissatisfied  has  brought  the  case  here  for  review. 

The  first  error  assigned  is  the  overruling  of  the  defendant's  de- 
murrer to  the  plaintiff's  petition.     The  petition  alleges  that  the  plain- 
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tiff  was  in  possession  of  the  premises  as  tenant  of  the  defendant, 
under  a  written  lease  for  a  term  of  six  months,  beginning  February 
5,  1903.  Then  follows  the  paragraph  objected  to  which  reads: 
"This  plaintiff  further  alleges  that  on  or  about  the  20th  day  of 
July,  1903,  and  while  attending  to  her  ordinary  household  duties, 
and  while  being  and  standing  upon  the  platform  or  covering  of  the 
cistern  on  said  above-described  premises,  she  was,  by  the  negligence 
of  the  said  defendant,  his  agents,  and  servants,  and  employees,  in- 
jured by  being  precipitated  into  the  said  cistern ;  that  the  covering 
on  the  said  cistern  had  been  so  negligently  constructed  by  the  agents 
and  servants  of  the  said  defendant  that  as  this  plaintiff  stepped 
upon  a  board  which  formed  a  part  of  the  covering  of  the  said  cistern, 
one  end  of  which  board  had  been  nailed  to  pieces  of  wood  or 
stringers  across  the  said  cistern  while  the  other  end  of  the  said  board 
was  not  nailed  or  fastened  to  anything,  so  that  as  the  plaintiff 
stepped  upon  the  said  board,  the  said  board  gave  way  by  reason  of 
its  not  being  nailed  or  fastened  to  the  stringers  or  crosspieces,  and 
this  plaintiff  was  thereupon  and  with  great  force  thrown  through 
the  said  hole  in  the  covering  of  the  said  cistern,  and  through  no 
fault  or  negligence  on  her  part  was  violently  thrown  into  the  said 
cistern,  and  plaintiff  was  greatly  injured  thereby  as  follows1,  to  wit :  " 
It  is  claimed  that  a  landlord  is  not  liable  to  a  tenant  for  defects  exist- 
ing in  the  leased  premises,  unless  the  defect  is  known  to  and  con- 
cealed by  him.  That  the  statement  in  the  petition  that  the  covering 
on  the  cistern  was  negligently  constructed,  refers  to  the  original 
building  of  the  cistern,  which  antedates  the  lease,  and  therefore  an 
additional  allegation  of  defendant's  knowledge  of  the  defect  was 
essential,  and  for  want  of  this  averment  the  petition  is  said  to  be 
subject  to  demurrer.  There  was  no  motion  filed  to  make  the  peti- 
tion more  definite  and  certain,  and  therefore  its  statements  must  be 
construed  liberally  in  favor  of  the  pleader.  Bowersox  v.  Hall, 
(Kan.  Sup.)  84  Pac.  Rep.  558;  Insurance  Co.  v.  Duffey,  2  Kan. 
347 ;  Stewart  v.  Balderston,  10  Kan.  147 ;  Crowther  v.  Elliott,  7  Kan. 
235;  Park  v.  Tinkham,  9  Kan.  615;  La  Harpe  v.  Greer  (just  de- 
cided), 85  Pac.  Rep.  1015.  If  the  words  "negligently  constructed" 
refer  to  the  original  building  of  the  cistern  as  claimed  by  the  defend- 
ant, then  if  such  building  was  done  negligently  by  the  "  agents  and 
servants  "  of  the  defendant  as  alleged,  he  would  probably  be  held 
to  have  knowledge  thereof,  when  the  injuries  were  sustained  by  the 
plaintiff,  as  every  person  is  supposed  to  know  as  much  about  his 
own  business  as  his  agents  and  servants  do.  With  this  view  of  the 
petition  the  demurrer  was  properly  overruled. 
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This  question,  however,  does  not  necessarily  arise  in  this  case, 
for  under  the  liberal  rule  of  construction  above  mentioned,  the  court 
was  justified  in  holding  that  the  evidence  offered  was  admissible 
even  though  the  work  done  on  the  cistern  was  in  a  sense  repairs, 
rather  than  original  construction.  It  appears  from  the  evidence 
that  the  work  on  the  covering  to  the  cistern  occurred  while  plaintiff 
was  in  possession  of  the  premises  as  a  tenant  of  the  defendant,  and 
that  the  work  was  done  under  the  direction  of  the  defendant.  It 
also  appears  that  the  covering  was  practically  torn  up,  rebuilt,  and 
reconstructed,  so  that  the  difference  between  the  meaning  of  the 
words  "  constructed  and  repaired  "  as  applied  to  the  work  done  is 
too  slight  to  be  seriously  considered.  Such  a  variance  is  not  suffi- 
cient to  constitute  error.  Code  Civ.  Proc,  §  133  (Gen.  St  1905, 
§  5015)  ;  Hutchinson  Lumber  &  Planing  Mill  Co.  v.  Baker  (just 
decided),  85  Pac.  Rep.  1016.  The  defendant  undertook  to  place  the 
cistern  in  a  sound  and  safe  condition.  He  selected  a  person  of  his 
own  choice  to  do  the  work  When  the  work  was  completed  this 
workman  informed  the  plainiff  that  the  cover  was  all  right  and 
safe.  In  fact  it  was  not  safe,  but  dangerous.  The  boards  of  the 
cover  were  nailed  at  one  end  only,  and  when  plaintiff  stepped  on 
the  other  end  the  board  tipped  up  and  let  her  into  the  cistern.  The 
defendant  was  liable  for  the  negligence  of  his  employee.  ^He  was 
bound  to  take  notice  of  what  his  employee  did  or  omitted  to  do. 
The  knowledge  of  the  employee  in  such  matters  is  the  knowledge 
of  the  employer.  1  Thompson  Com.  on  Neg.,  §  1142;  Real  Estate 
Ass'n  v.  Hatcher,  (Tex.  Civ.  App.)  28  S.  W.  Rep.  401 ;  Lynch  v. 
Ortlieb,  (Tex.  Civ.  App.)  28  S.  W.  Rep.  1017,  affirmed  in  Sup. 
Court,  30  S.  W.  Rep.  545 ;  H.  &  G.  R.  R.  v.  Meador,  50  Tex.  77 ; 
Bernauer  v.  Steele  Co.,  33  111.  App.  491 ;  Peerless  Mfg.  Co.  v. 
Bagley,  126  Mich.  225,  85  N.  W.  Rep.  568,  53  L.  R.  A.  285,  86  Am. 
St.  Rep.  537 ;  Wertheimer  v.  Saunders,  95  Wis.  573,  70  N.  W.  Rep. 
824,  37  L.  R.  A.  146 ;  Gill  v.  Middleton,  105  Mass.  477,  7  Am.  Rep. 
548;  Gregor  v.  Cady,  82  Me.  131,  19  Atl.  Rep.  108,  17  Am.  St.  Rep. 
466;  Hamilton  v.  Ferry,  8  Ind.  App.  615,  35  N.  E.  Rep.  48,  52  Am. 
St.  Rep.  485.  Contributory  negligence  is  argued  by  the  plaintiff  in 
error,  but  the  only  averment  upon  this  subject  is  that  stock  was  per- 
mitted to  run  loose  on  the  premises,  and  the  cistern  cover  was 
broken  thereby;  no  proof  was  given  of  this  fact. 

It  appears  from  the  evidence  that  the  plaintiff  was  present  when 
the  work  was  done  by  Bledsoe,  and  it  is  claimed  that  she  must  have 
known  whether  it  was  negligently  done  or  not.  But  she  appears 
to  have  relied  upon  the  workman  to  do  the  work  properly,  and  his 
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failure  to  sufficiently  nail  the  boards  to  the  stringers  was  not  an 
omission  open  to  her  casual  observation.  Bledsoe  was  not  her 
servant,  and  she  had  no  control  over  him.  The  question  of  contribu- 
tory negligence,  therefore,  need  not  be  considered. 

No  error  appearing,  the  judgment  is  affirmed.     All  the  justices 
concurring. 


GRANT  V.  SINGER  MANUFACTURING  CO. 

Supreme  Judicial  Court,  Massachusetts,  March,  1906. 


MASTER  AND  SERVANT  —  EVIDENCE  OF  RELATIONSHIP.  —  In 
an  action  against  the  defendant  for  an  assault  by  an  alleged  employee 
evidence  that  the  employee  had  been  seen  in  the  defendant's  office  three 
or  four  times  a  week,  was  in  the  wagon  that  drove  up  to  plaintiff's  door 
with  another  employee  who  had  authority  over  the  first-mentioned  em- 
ployee, was  with  some  other  evidence  sufficient  to  warrant  a  finding  that 
he  was  in  the  employ  of  the  defendant. 

SAME  — ASSAULT  BY  SERVANT  WHO  DISOBEYED  INSTRUC- 
TIONS.—  Where  a  sewing  machine  was  sold  conditionally  by  a  master 
who,  after  the  condition  was  broken  by  the  buyer  failing  to  make  a 
payment,  directed  his  servant  to  obtain  possession  of  the  machine,  but 
not  to  use  force,  and  in  recovering  the  machine  the  servant  committed 
an  assault,  the  master  was  liable. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  one  Grant  against  the  Singer  Manufacturing  Company. 
There  was  judgment  for  plaintiff,  and  defendant  brings  exceptions. 
Exceptions  overruled. 

McMannus  &  McCaig  and  John  F.  Lynch,  for  plaintiff. 

Anson  M.  Lyman  and  Loton  D.  Jenings,  for  defendant. 

Loring,  J.  —  This  is  an  action  for  an  assault  committed  on  the 
plaintiff  by  one  Andrews,  in  taking  from  the  plaintiff  a  sewing 
machine  when  she  was  in  arrears  in  her  payments  for  it.  She 
bought  the  machine  of  the  defendant.  The  defendant  claimed  that 
the  sale  was  conditional,  that  the  plaintiff  had  taken  a  written  lease 
of  the  machine,  and  that  the  plaintiff  had  been  furnished  with  a  copy 
of  it  under  Rev.  Laws,  c.  198,  §  12.  But  on  this  point  the  evi- 
dence was  conflicting.  The  plaintiff  introduced  evidence  that  on 
the  day  in  question  one  Sexton  and  one  Andrews  came  to  her  house 
in  a  wagon  on  which  was  painted  "  Singer,"  and  that  Andrews,  "  in 
attempting  to  remove  said  machine,  was  resisted  by  the  plaintiff, 
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whereupon  the  said  Andrews  choked  her  and  pushed,  tearing  her 
dress,  and  committed  the  assault  and  battery  on  the  plaintiff  "  here 
in  question.  To  prove  that  Andrews  was  in  the  defendant's  employ, 
the  plaintiff  relies  on  the  following  evidence :  One  of  the  plaintiff's 
witnesses  testified  "  that  he  had  seen  Andrews  in  the  Chelsea  office 
on  an  average  of  three  or  four  times  a  week."  Andrews,  on  being 
asked  by  the  defendant  if  he  had  ever  been  employed  by  the  defend- 
ant, answered :  "  Not  under  salary,  no."  He  further  testified,  on 
direct  examination,  that  he  bought  the  plaintiff's  lease  for  $5, 
"  with  the  understanding  that  if  the  machine  was  obtained  the  Singer 
Company  was  to  take  it  into  their  store  and  sell  it  and  pay  him  his 
$5  out  of  the  proceeds,  and  that  he  received  from  Sexton  a  bill  of 
sale  of  the  machine,  which  he  had  turned  over  to  the  bookkeeper  of 
the  Chelsea  office  of  the  Singer  Company  after  trouble  had  been 
made  by  the  Grants,  and  which  he  had  been  informed  could  not  now 
be  found."  On  cross-examination  he  admitted  that,  prior  to  the 
matters  here  complained  of,  "  the  only  work  he  had  done  for  the 
Singer  Company  was  in  the  way  of  looking  up  lost  machines,  which 
numbered  five  or  six ; "  that  he  never  had  paid  the  $5  nor  had  it 
charged  to  him  in  account,  although  the  defendant  owed  him  money ; 
"  that  he  had  accompanied  Sexton  on  several  occasions,  when  he 
had  made  collections,  and  had  on  some  occasions  assisted  him  in 
taking  out  machines  when  there  had  been  no  trouble  at  all  —  that 
is,  Sexton  had  gone  in  and  talked  the  matter  over,  and  had  then 
called  him  to  help  take  out  the  machine;  that  his  first  case  for  the 
Singer  Company  would  date  back  about  twelve  years."  Sexton 
testified  to  the  sale  to  Andrews,  and  that  he  accompanied  him  to 
identify  the  machine.  He  denied  that  any  assault  was  committed, 
but  he  admitted  that  after  seeing  that  "  there  was  going  to  be  trouble 
in  obtaining  the  machine  he  said :  '  Mr.  Andrews,  you  need  not  pro- 
ceed any  farther.  I  will  send  and  replevin  the  sewing  machine/  " 
On  cross-examination  he  testified  to  employing  Andrews  on  several 
previous  occasions  to  locate  lost  machines,  and  that  he  had  accom- 
panied him  when  he  went  for  those  machines  before  and  since  the 
time  here  in  question.  Madigan,  Sexton's  superior,  was  called,  and 
testified  that  Sexton's  instructions  wrere  to  take  the  machine  if  he 
could  get  it  peaceably,  and,  if  not,  to  report  it  and  he  would  replevy 
it.  On  cross-examination  he  testified  "  that  Sexton  had  men  under 
him  to  do  business."  In  answer  to  the  question  whether  Sexton 
could  give  orders  to  these  men  under  him  without  communicating 
with  Madigan,  he  answered :  "  Well,  if  there  was  anything  come 
up,  he  could  always  ask  me  about  it;  but  then  he  was  supposed  to 
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handle.  But  he  couldn't  call  up  every  minute  of  the  day,  but  was 
supposed  to  handle  these  men." 

The  defendant  asked  the  following  rulings:  "  i.  Upon  the  evi- 
dence and  under  the  pleadings  the  action  cannot  be  maintained. 
2.  Any  authority  given  by  the  defendant  to  its  agents  or  servants 
to  remove  or  repossess  a  machine  delivered  under  a  lease,  where  the 
payments  were  in  default,  does  not  necessarily  constitute  authority 
to  use  force  to  accomplish  such  removal  or  repossession.  3.  If  the 
defendant  has  expressly  instructed  its  agent,  in  the  work  of  removing 
or  repossessing  a  machine,  to  accomplish  such  removal  only  by 
peaceable  means  and  without  the  use  of  force,  and  if  the  machine 
could  not  be  removed  or  repossessed  by  peaceable  means  without 
the  use  of  force,  then  to  obtain  possession  under  a  writ  of  replevin, 
no  express  authority  to  use  force  would  be  conferred,  and  any 
implied  authority  to  use  force  would  be  negatived.  4.  To  make  the 
acts  of  the  said  Sexton  or  said  Andrews,  or  either  of  them,  binding 
upon  the  defendant,  it  must  appear  that  said  acts  were  done  for  the 
purpose  of  performing  what  the  defendant  had  directed,  and  in  the 
execution  of  the  authority  actually  given  by  the  defendant  to  its 
agents.  5.  If  the  alleged  acts  complained  of  were  not  done  in  the 
actual  removal  of  the  machine  and  for  the  purpose  of  accomplishing 
such  removal,  but,  on  the  other  hand,  were  done  for  the  purpose  of 
revenge  or  some  other  improper  purpose,  the  defendant  would  not 
be  liable.  6.  Upon  the  evidence,  no  authority  whatsoever  is  shown 
by  which  any  acts  done  by  said  Andrews  can  bind  the  defendant 
company.  Any  alleged  delegation  of  authority  on  the  part  of  said 
Sexton  to  the  said  Andrews,  purporting  to  authorize  the  said  An- 
drews to  use  force,  would  not  be  binding  upon  this  defendant." 
These  were  refused,  except  so  far  as  they  were  given  in  the  charge. 
The  judge  in  substance  left  it  to  the  jury  to  say  whether  the  sale  to 
Andrews  was  a  sham,  and  he  was  in  reality  an  employee  of  the 
defendant ;  telling  them  that,  if  they  found  that  he  was,  they  could 
find  the  defendant  liable,  if  they  believed  that  he  assaulted  the  plain- 
tiff to  get  possession  of  the  sewing  machine. 

The  defendant  excepted  to  the  refusal  to  give  the  rulings  re- 
quested, and  to  two  parts  of  the  charge :  First,  to  a  statement  in  the 
early  part  of  the  charge  in  which  the  judge  told  the  jury  that  if  they 
found  that  unnecessary  violence  was  used,  in  case  a  lease  was  given 
and  a  copy  furnished,  "  then  you  come  to  this  question :  What 
makes,  or  will  make,  the  defendant  corporation  liable  for  the  un- 
justifiable act  of  Andrews?  Well,  that  depends  entirely,  gentlemen, 
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upon  whether  Andrews  in  the  first  instance  was  acting  in  behalf  of 
the  corporation  or  not."  And,  second,  to  this  instruction:  "If 
Sexton  had  no  authority  to  get  anybody  to  help  him,  why  then,  of 
course,  that  does  not  bind  the  Singer  Manufacturing  Company ;  but 
if,  in  the  course  of  business  which  had  been  conducted  prior  to  this 
time,  the  company  (that  is,  the  higher  officials  of  the  company; 
those  that  had  a  right  to  give  directions)  had  known  that  Sexton 
was  doing  that,  hiring  Andrews  to  assist  him  when  he  wanted  to 
go  and  get  a  machine,  and  had  paid  him  —  was  that  out  of  the  funds 
of  the  Singer  Manufacturing  Company  that  Andrews  had  been  paid 
for  the  work  that  he  had  done?  Then  you  have  the  right  to  con- 
sider that  upon  the  question  of  the  authority  of  Sexton  to  employ 
somebody."  Exceptions  were  taken  to  the  refusal  to  give  the  rul- 
ings requested,  and  to  the  two  parts  of  the  charge  of  the  judge 
stated  above. 

The  evidence  warranted  a  finding  that  Sexton  was  authorized  to 
employ  assistants;  that  he  had  employed  Andrews  to  assist  him  in 
retaking  the  plaintiff's  machine,  and  that  the  sale  to  Andrews  was 
a  sham.  It  is  settled  that  the  defendant  would  be  liable  for  force 
used  by  Andrews  as  a  means  of  retaking  the  machine,  even  if  had 
been  told  not  to  use  force.  Roberge  v.  Burnham,  124  Mass.  277 ; 
George  v.  Gobey,  128  Mass.  289,  35  Am.  Rep.  376.  The  defend- 
ant's liability  does  not  depend  upon  his  having  been  authorized 
expressly  or  impliedly  to  use  force,  but  upon  his  having  used  force 
as  a  means  of  doing  what  he  was  employed  to  do.  Howe  v.  New- 
march,  12  Allen,  49;  McCarthy  v.  Timmins,  178  Mass.  378,  59  N. 
E.  Rep.  1038,  86  Am.  St.  Rep.  490;  Perlstein  v.  American  Express 
Co.,  177  Mass.  530,  59  N.  E.  Rep.  194,  52  L.  R.  A.  959.  There  is 
no  difference  between  hiring  a  man  to  retake  a  machine  with  in- 
structions not  to  use  force,  and  instructing  an  officer  in  hiring  men 
to  retake  machines  to  hire  them  to  retake  machines  without  using 
force. 

There  was  no  evidence  in  the  case  calling  for  the  fifth  ruling  as 
to  an  assault  for  the  purpose  of  revenge.  The  defendant's  counsel 
have  not  taken  up  the  several  exceptions  in  their  argument.  We 
have  followed  their  argument,  and  have  not  dealt  with  the  exceptions 
separately. 

Exceptions  overruled. 
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Mcleod  v.  new  york,  new  haven  &  h.  r.  co. 

,  Supreme  Judicial  Court,  Massachusetts,  April,  ipo6. 


RAILROADS  —  MASTER  AND  SERVANT  —  RISK  OF  EMPLOYMENT 
—  BRAKEMAN  ON  STEP  OF  CAR  KNOCKED  OFF  BY  BUILD- 
ING NEAR  TRACK.  —  Where  a  brakeman,  after  being  one  week  in 
the  employ  of  the  defendant,  and  while  standing  on  the  step  of  an  open 
flat  car  loaded  with  ashes  was  knocked  off  by  the  corner  of  a  building 
located  two  feet  and  seven  or  eight  inches  from  the  nearest  rail  of  the 
track,  the  brakeman  assumed  the  risk  when  he  entered  upon  his  employ- 
ment, though  the  building  was  unusually  near  the  track. 

Exceptions  from  the  Superior  Court,  Norfolk  County. 

Action  by  Oliver  McLeod,  administrator  of  Hugh  A.  Palmer, 
against  the  New  York,  New  Haven  &  Hartford  Railroad  Company. 
The  court  directed  a  verdict  for  defendant,  and  plaintiff  excepts. 
Exceptions  overruled. 

J.  J.  Feely  and  Roger  Clapp,  for  plaintiff. 

Choate,  Hall  &  Stewart,  for  defendant. 

Loring,  J.  —  This  is  an  action  by  an  administrator  to  recover  for 
conscious  suffering  and  the  death  of  his  intestate.  The  plaintiff's 
intestate  was  employed  by  the  defendant  as  a  freight  brakeman,  on 
the  Monday  preceding  the  Monday  on  which  he  was  killed.  When 
employed  he  had  had  no  experience  on  railroads.  When  he  was 
killed  he  was  standing  on  the  step  of  an  open  flat  car,  facing  the 
car.  The  car  was  loaded  with  ashes,  and  was  being  pushed  down 
to  an  ash  dump  in  the  Norwood  yard  of  the  defendant  corporation. 
The  plaintiff's  intestate  was  killed  by  being  knocked  off  by  the  cor- 
ner of  a  building  which  was  two  feet  and  seven  or  eight  inches  from 
the  nearest  rail  of  the  track  in  question,  and  "  the  edges  of  the  cor- 
ners of  the  building  *  *  *  were  worn  off  by  the  cars  hitting  it 
at  a  distance  of  four  or  five  feet  from  the  ground."  The  building 
in  question  was  a  permanent  building,  which  had  been  in  the  same 
position  with  relation  to  the  track  for  many  years.  The  plaintiff's 
intestate  made  a  written  application  for  the  position  of  brakeman, 
which  ended  in  these  words:  "  If  this  application  is  granted,  and  I 
am  employed  as  a  freight  brakeman,  I  shall  enter  upon  such  employ- 
ment with  a  full  understanding  of  the  risks  attending  the  same,  all 
of  which  I  will  deliberately  assume,  and  I  will,  as  soon  as  possible, 
make  a  careful  examination  of  the  railroad  tracks  and  yards  where 
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my  duty  calls  me,  and  note  their  condition  and  position,  and  the 
position  of  all  signal  wires  and  poles,  telegraph  poles,  switches, 
bridges,  and  other  objects  that  are  near  the  track." 

The  evidence  showed  that  the  plaintiff's  intestate  had  been  by  the 
building  in  question  six  times  on  the  day  in  question,  and  it  was  on 
the  seventh  time  that  he  was  killed ;  and  further,  that  on  the  preced- 
ing Monday  (the  first  day  of  his  employment)  he  had  been  working 
in  the  same  yard  and  had  been  on  the  ash  car  when  it  was  taken 
past  the  building  in  question  to  the  dump.  There  was  evidence  from 
one  of  the  plaintiff's  witnesses  that  the  intestate  had  been  warned 
of  the  danger  of  this  particular  building,  but  the  plaintiff  put  in  a 
contradictory  statement  made  by  that  witness.  The  case,  therefore, 
is  not  a  case  where  on  the  undisputed  facts  the  intestate  assumed  the 
risk  because  he  knew  of  it.  But,  in  our  opinion,  the  risk  was  one 
which  the  plaintiff's  intestate  assumed  by  entering  on  the  employ- 
ment in  question.  There  are  a  number  of  cases  in  this  common- 
wealth where  it  has  been  held  that  a  railroad  employee  takes  the 
risk  of  permanent  structures  near  the  track,  at  least  when  they  are 
not  unusually  near,  leaving  open  the  question  whether  the  risk  is 
assumed  if  the  structure  is  unusually  near.  In  some  of  the  opinions 
the  statement  might  be  thought  to  go  further,  but  with  the  excep- 
tion of  Scanlon  v.  Boston  &  A.  R.  R.,  147  Mass.  484,  15  Am.  Neg. 
Cas.  486ft,  18  N.  E.  Rep.  209,  9  Am.  St.  Rep.  733,  we  do  not  think 
that  it  does.  Thain  v.  Old  Colony  R.  R.,  161  Mass.  353,  15  Am. 
Neg.  Cas.  476,  37  N.  E.  Rep.  309;  Vining  v.  New  York  &  New 
England  R.  R.,  167  Mass.  539,  46  N.  E.  Rep.  117;  Ryan  v.  N.  Y., 
N.  H.  &  H.  R.  R.,  169  Mass.  267,  47  N.  E.  Rep.  877;  Quinn  v. 
N.  Y.,  N.  H.  &  H.  R.  R.,  175  Mass.  150,  55  N.  E.  Rep.  891 ;  Donahue 
v.  Boston  &  Maine  R.  R.,  178  Mass.  251,  255,  59  N.  E.  Rep.  663; 
Fearns  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  186  Mass.  529,  72  N.  E.  Rep. 
68.  The  question  so  left  open  is  now  up  for  decision,  and  we  are 
of  opinion  that  the  qualification  is  not  material,  and  that  the  em- 
ployee assumed  the  risk,  even  if  the  structure  in  question  is  un- 
usually near  to  the  track. 

When  the  defendant  invited  the  plaintiff's  intestate  to  work  for 
it,  the  invitation  given  was  an  invitation  to  work  on  its  railroad  as 
constructed.  In  inviting  him  to  work  for  it  the  defendant  did  not 
come  under  an  obligation  to  rebuild  its  tracks  and  buildings  and 
make  them  more  safe ;  but  the  plaintiff's  intestate  undertook  to  work 
on  the  defendant's  railroad  as  then  constructed,  and  so  took  the 
risk  of  all  obvious  dangers,  including  the  danger  of  the  proximity 
of  a  building  to  the  defendant's  tracks,  although  it  was  unusually 
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near  to  them.  As  is  pointed  out  by  the  defendant's  counsel,  no 
similar  limitation  has  been  laid  down  in  the  employment  of  a  work- 
man in  other  occupations.  Lothrop  v.  Fitchburg  R.  R.,  150  Mass. 
423,  15  Am.  Neg.  Cas.  465*1,  23  N.  E.  Rep.  227  \  Boyle  v.  N.  Y.  & 
N.  E.  R.  R.,  151  Mass.  102,  15  Am.  Neg.  Cas.  465,  23  N.  E.  Rep. 
827;  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass.  155,  157, 
15  Am.  Neg.  Cas.  686,  29  N.  E.  464,  31  Am.  St.  Rep.  537;  Downey 
v.  Sawyer,  157  Mass.  418,  15  Am.  Neg.  Cas.  547*1,  32  N.  E.  Rep. 
654;  Richstain  v.  Washington  Mills,  157  Mass.  538,  15  Am.  Neg. 
Cas.  616,  32  N.  E.  Rep.  908;  Toomey  z\  Donovan,  158  Mass.  232, 
15  Am.  Neg.  Cas.  564,  33  N.  E.  Rep.  396;  Murphy  v.  American 
Rubber  Co.,  159  Mass.  266,  15  Am.  Neg.  Cas.  624*1,  34  N.  E.  Rep. 
268;  Rooney  v.  Sewall  &  Day  Cordage  Co.,  161  Mass.  153,  15  Am. 
Neg.  Cas.  630,  36  N.  E.  Rep.  789 ;  Cassady  v.  Boston  &  Albany  R. 
R.,  164  Mass.  169,  15  Am.  Neg.  Cas.  470*1,  41  N.  E.  Rep.  129; 
Barnard  v.  Schrafft,  168  Mass.  211,  46  N.  E.  Rep.  621 ;  Murch  v. 
Thomas  Wilson's  Sons,  168  Mass.  408,  47  N.  E.  Rep.  in  ;  O'Connor 
v.  Whittall,  169  Mass.  564,  48  N.  E.  Rep.  844;  Donahue  v.  Wash- 
burn Mfg.  Co.,  169  Mass.  574,  48  N.  E.  Rep.  842 ;  Tenanty  v.  Boston 
Mfg.  Co.,  170  Mass.  323,  49  N.  E.  Rep.  654.  For  these  reasons  the 
case  of  Scanlon  v.  Boston  &  Albany  R.  R.,  147  Mass.  484,  15  Am. 
Neg.  Cas.  486*1,  18  N.  E.  Rep.  209,  9  Am.  St.  Rep.  733,  cannot  in 
our  opinion  be  upheld.  If,  by  the  terms  of  the  written  agreement, 
this  common-law  exemption  from  liability  is  limited  so  as  to  allow 
the  plaintiff  an  opportunity  to  make  an  inspection  (which  we  do  not 
decide)  the  result  is  the  same.  The  plaintiff  had  had  an  ample 
opportunity  on  the  preceding  Monday  and  on  the  day  in  question 
on  which  he  had  passed  the  building  in  question  six  times ;  and  the 
plaintiff  admitted  that  his  intestate  had  been  warned  about  dan- 
gerous places  in  the  yard,  but  not  about  this  place  in  particular. 
Exceptions  overruled. 


LITTLE  V.  HYDE   PARK  ELECTRIC  LIGHT  CO. 

Supreme  Judicial  Court,  Massachusetts,  April,  1906. 


MASTER  AND  SERVANT  — LINEMAN  OF  ELECTRIC  LIGHT  COM- 
PANY INJURED  BY  LOOSE  SPIKE  ON  A  POLE.  — Where  an 
electric  light  company's  employee  knew  the  kind  of  steps  used  on  the 
poles  that  he  frequently  climbed  and  that  they  often  became  loose,  and 
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it  was  his  duty  to  report  when  he  found  one  loose,  he  was  not  in  the 
exercise  of  due  care  in  throwing  his  weight  on  a  step  without  seeing 
that  it  was  not  loose. 

Exceptions  from  Superior  Court,  Norfolk  County. 

Action  by  Everett  A.  Little  against  Hyde  Park  Electric  Light 
Company.  The  court  directed  a  verdict  in  favor  of  defendant,  and 
plaintiff  excepts.     Exceptions  overruled. 

Jas.  E.  Cotter,  Conrad  Reno  and  Jos.  P.  Fagan,  for  plaintiff. 

Henry  F.  Hurlburt  and  Damon  E.  Hall,  for  defendant. 

Loring,  J.  —  The  plaintiff's  case  was  that  the  spike  in  question 
was  not  a  suitable  spike  for  the  purpose  for  which  it  was  used,  and 
that  it  was  not  properly  driven  into  the  pole.  But  in  testifying  that 
the  superintendent  promised  a  year  before  the  accident  to  take 
out  all  driven  spikes,  and  substitute  screw  spikes,  the  plaintiff  ad- 
mitted that  he  knew  that  driven  spikes  were  then  in  the  poles.  It  is 
true  that  he  did  not  admit  that  he  knew  that  driven  spikes  of  the 
kind  in  question  were  in  use,  and  there  was  evidence  that  they  were 
more  dangerous  than  beveled  driven  spikes.  But  he  admitted  in 
terms  that  "  steps  getting  loose  was  not  an  infrequent  occurrence 
during  my  time  of  employment,,,  and  "  I  would  tell  a  step  was 
loose  by  the  feeling  of  it  when  I  took  hold  of  it,  I  suppose." 

The  rest  of  the  evidence  touching  on  the  plaintiff's  due  care  is 
as  follows:  The  plaintiff  had  been  in  the  defendant's  employ  as  a 
lamp  trimmer  for  eleven  years.  As  such  it  was  his  duty  to  climb 
each  post  belonging  to  the  defendant  (at  the  time  of  the  accident 
there  were  139)  every  other  day,  except  on  moonlight  nights,  and 
on  those  every  three  to  five  days.  When  the  plaintiff's  time  was 
not  wholly  taken  up  trimming  the  lamps  because  there  was  a  moon, 
he  worked  as  a  lineman  in  making  repairs,  including  taking  down 
and  setting  up  poles.  In  that  connection  he  had  seen  holes  bored 
for  spikes  and  new  spikes  put  into  poles,  although  in  his  testimony 
he  did  not  admit  that  he  personally  had  bored  more  than  one  hole 
for  the  driving  of  a  spike,  or  had  driven  more  than  that  one  spike 
for  which  he  had  bored  the  hole.  He  testified  that  it  was  his  duty 
to  make  a  daily  report  on  a  blank  furnished  by  the  defendant  for  the 
purpose,  and  that  one  of  the  headings  on  this  blank  was :  "  The 
following  repairs  are  needed  on  the  circuit."  He  also  testified  that 
it  was  his  duty  to  put  upon  that  blank  anything  that  might  be  seen 
to  be  needing  repairs.  He  further  testified  that  if  he  found  a  pole 
where  a  step  was  loose  which  he  could  not  repair  himself  (although 
he  did  not  think  he  ever  had  been  told  to  do  it)  he  thought  he 
ought  to  report  it  and  he  did  report  it. 
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One  of  the  plaintiff's  witnesses,  who  had  been  assistant  superin- 
tendent, but  had  left  the  company's  employ  four  years  before  the 
accident,  testified  that  the  plaintiff  "  was  not  supposed  to  look  and 
see  or  test  them  [the  steps]  to  see  whether  they  were  loose  or  not. 
The  foreman,  or  some  one  in  that  capacity  is  supposed  to  know  how 
his  poles  are."  But  in  the  enumeration  of  the  employees  made  by 
a  clerk,  another  of  the  plaintiff's  witnesses  who  was  in  the  defend- 
ant's employ  in  1900,  there  did  not  seem  to  be  any  one  but  the  lamp 
trimmer  employed  to  ascertain  what  things  needed  repair.  Under 
these  circumstances  the  plaintiff  was  not  in  the  exercise  of  due  care 
in  throwing  his  weight  on  the  step  in  question  without  seeing  that 
it  was  not  loose.  The  case  is  not  unlike  O'Brien  v.  N.  Y.,  N.  H.  & 
H.  R.  R.,  180  Mass.  403,  62  N.  E.  Rep.  727.  The  plaintiff  relies  on 
Chrisholm  v.  New  England  Tel.  &  T.  Co.,  185  Mass.  82,  69  N.  E. 
Rep.  1042.  The  difference  between  the  two  cases  is  that  in  that 
case  there  was  no  evidence  that  the  pin  in  question  was  loose,  or  that 
pins  getting  loose  were  not  an  infrequent  occurrence.  For  a  similar 
reason  Carroll  v.  Metropolitan  Coal  Co.,  189  Mass.  159,  75  N.  E. 
Rep.  84,  is  not  like  the  case  at  bar.  There  the  plaintiff  had  no  duty 
to  look  for  a  defective  rung,  or  to  suppose  that  the  rung  in  question 
was  not  safe. 

Exceptions  overruled. 


SAXE  v.  WALWORTH  MANUFACTURING  CO. 

Supreme  Judicial  Court,  Massachusetts,  April,  ipo6. 


MASTER  AND  SERVANT  —  EMERY  WHEEL  EXPLODING  — DE- 
FECTIVE APPLIANCE  — RISK  OF  EMPLOYMENT.  — Where  a 
servant  knew  that  there  was  no  guard  over  an  emery  wheel  when  he 
began  work  in  defendant's  factory  the  defendant  owed  him  no  duty  to 
make  any  change  in  this  respect,  and  there  being  no  evidence  to  show 
that  inspection  on  the  part  of  the  defendant  could  have  discovered  any 
defect  or  danger  in  using  the  wheel  the  servant  was  not  entitled  to 
recover  for  injuries  sustained  by  the  wheel  exploding. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  Charles  M.  Saxe  against  the  Walworth  Manufacturing 
Company.  There  was  a  judgment  in  favor  of  defendant,  and  plain- 
tiff brings  exceptions.     Exceptions  overruled. 

Jas.  A.  McGeough,  for  plaintiff. 

T.  Frank  Noonan,  for  defendant. 
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Sheldon,  J.  —  This  was  an  action  brought  under  Rev.  Laws, 
c.  106,  §  71,  to  recover  for  personal  injuries  received  by  the  plain- 
tiff while  in  the  defendant's  employ  as  a  brass  finisher.  It  was 
admitted  that  a  proper  notice  had  been  served  on  the  defendant. 
The  plaintiff  was  at  work  in  the  defendant's  factory  on  a  piece  of 
brass  piping,  when  an  emery  wheel,  which  was  located  within  ten 
feet  of  his  position  and  just  behind  him,  exploded,  and  a  piece  of  the 
wheel  struck  him  in  the  back  of  the  head,  causing  the  injuries  com- 
plained of.  This  wheel  was  attached  to  a  spindle,  and  was  revolved 
at  the  rate  of  over  3,000  revolutions  a  minute,  by  means  of  a  belt 
attached  to  a  shaft  at  the  ceiling.  These  wheels  are  composed  of 
emery  and  composition  compressed  and  baked  like  an  ordinary 
brick.  They  were  kept  in  quantities  in  the  defendant's  stockroom ; 
and  whenever  one  was  wanted  it  was  taken  from  the  stockroom  and 
put  on  the  spindle,  sometimes  by  the  foreman,  sometimes  by  the  man 
who  wanted  to  use  it.  A  workman  who  needed  a  special  wheel 
would  put  it  on  for  himself,  and  If  he  did  not  find  it  at  the  machine 
would  send  to  the  stockroom  for  it.  This  wheel  was  practically  a 
new  wheel.  It  did  not  appear  how  much  it  had  been  used.  A 
witness  for  the  plaintiff,  who  had  been  a  foreman  for  the  defendant 
for  eighteen  years,  testified  that  this  must  have  been  a  defective 
wheel ;  but  he  could  not  tell  the  nature  of  the  defect  —  it  might  be 
cracked,  or  it  might  be  owing  to  the  bad  construction  of  the  wheel ; 
that  there  must  be  some  defect;  that  these  wheels  were  not  manu- 
factured by  the  defendant,  and  he  did  not  know  who  manufactured 
this  wheel.  There  was,  and  had  been,  no  guard  on  any  of  the  de- 
fendant's emery  wheels.  A  guard  was  used  in  some  places,  and 
would  prevent  the  pieces  of  an  exploding  wheel  from  flying  so  as  to 
cause  such  an  injury  as  happened  to  the  plaintiff.  At  the  close  of 
the  plaintiff's  evidence,  the  justice  of  the  Superior  Court  ordered  a 
verdict  for  the  defendant ;  and  the  plaintiff  excepts  to  this  ruling. 

Two  questions  in  the  case  can  be  readily  disposed  of.  No  claim 
is  made  but  that  there  was  evidence  which  would  have  warranted 
a  finding  that  the  plaintiff  was  himself  in  the  exercise  of  due  care. 
He  was  engaged  in  his  own  work,  and  was  in  no  way  responsible 
for  the  operation,  condition,  or  explosion  of  the  wheel.  Meagher  v. 
Crawford  Laundry  Machinery  Co.,  187  Mass.  586,  589,  73  N.  E. 
Rep.  853;  Murphy  v.  Marston  Coal  Co.,  183  Mass.  385,  67  N.  E. 
Rep.  342.  On  the  other  hand,  the  jury  would  not  have  had  a  right 
to  find  that  the  defendant  was  negligent  in  not  putting  a  guard  over 
this  wheel.  No  guard  ever  had  been  used  in  the  defendant's  factory. 
It  was  not  claimed,  and  there  was  no  evidence,  that  the  plaintiff  was 
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not  aware  of  this  fact  when  he  began  to  work  for  the  defendant; 
and  the  defendant  owed  no  duty  to  him  to  make  any  change  in  this 
respect.  French  v.  Columbia  Spinning  Co.,  169  Mass.  531,  48  N. 
E.  Rep.  269;  Ross  v.  Pearson  Cordage  Co.,  164  Mass.  257,  15  Am. 
Neg.  Cas.  $6211,  41  N.  E.  Rep.  284,  49  Am.  St.  Rep.  459. 

The  most  difficult  question  is  whether  there  was  evidence  of  negli- 
gence on  the  part  of  the  defendant  in  furnishing  a  defective  emery 
wheel.  This  was  practically  a  new  wheel ;  there  was  evidence  that 
it  would  not  have  exploded  if  there  had  not  been  some  defect  in 
it;  there  was  nothing  to  show  that  the  main  who  was  running  it 
was  operating  it  in  any  respect  improperly,  or  at  an  excessive  rate 
of  speed.  The  jury  might  well  have  found  that  there  was  a  defect 
in  the  wheel,  and  that  the  explosion  was  due  to  the  existence  of  this 
defect.  There  was  a  duty  incumbent  on  the  defendant  to  see  that 
its  machines  and  aJJ  parts  of  them  were  in  a  reasonably  safe  con- 
dition and  suitable  for  the  purpose  for  which  they  were  to  be  used, 
so  far  as  this  could  be  done  by  the  exercise  of  proper  care  on  its 
part.  Murphy  v.  Marston  Coal  Co.,  183  Mass.  385,  67  N.  E.  Rep. 
342 ;  Droney  v.  Doherty,  186  Mass.  205,  71  N.  E.  Rep.  547 ;  Toy  v. 
United  States  Cartridge  Co.,  159  Mass.  313,  15  Am.  Neg.  Cas.  622H, 
34  N.  E.  Rep.  461.  But  there  was  nothing  to  show  what  the  defect 
in  this  wheel  was.  The  only  witness  who  testified  on  this  subject 
said  that  he  could  not  tell  the  nature  of  the  defect  at  all.  There  was 
absolutely  no  evidence  to  show  that  the  most  careful  inspection  or 
the  highest  degree  of  diligence  on  the  part  of  the  defendant  could 
have  discovered  any  indication  of  danger  in  using  this  wheel.  Har- 
nois  v.  Cutting,  174  Mass.  398,  54  N.  E.  Rep.  842.  There  may  well 
have  been  nothing  more  than  a  hidden  flaw,  such  as  was  found  to 
exist  in  Roughan  v.  Lockport  Block  Co.,  161  Mass.  24,  36  N.  E. 
Rep.  461.  The  jury  did  not  see  the  pieces  of  the  broken  wheel,  as 
in  Jones  v.  Pacific  Mills,  176  Mass.  354,  57  N.  E.  Rep.  663.  The 
wheel  was  not  manufactured  by  the  defendant.  Nor  was  there  any 
evidence  as  to  the  condition  of  the  broken  surfaces,  as  in  Toy  v. 
United  States  Cartridge  Co.,  ubi  supra.  The  decisions  relied  upon 
by  the  plaintiff  go  no  further  than  to  say  that  the  explosion  of  this 
wheel  was  some  evidence  of  a  defect  in  it.  But  this  is  not  enough 
to  make  out  negligence  by  the  master  in  an  action  to  recover  for 
personal  injuries  to  his  servant.  Hill  v.  Iver  Johnson  Sporting 
Goods  Co.,  188  Mass.  75,  74  N.  E.  Rep.  303.  The  burden  is  upon 
the  plaintiff  to  show  affirmatively  that  the  defendant  was  negligent ; 
and  we  cannot  find  that  there  was  any  evidence  to  show  this.  It 
cannot  be  affirmed  except  upon  bare  conjecture.     Donaldson  v. 
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N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  188  Mass.  484,  74  N.  E.  Rep.  915; 
Clare  v.  N.  Y.  &  N.  E.  R.  R.,  167  Mass.  39,  15  Am.  Neg.  Cas.  47m, 
44  N.  E.  Rep.  1054.  If,  as  is  the  case  here,  other  causes  than  the  de- 
fendant's negligence  might  have  produced  this  accident,  the  plain- 
tiff was  bound  to  exclude  the  operation  of  such  causes  by  a  fair 
preponderance  of  the  evidence,  and  this  he  has  not  done.  McGee 
v.  Boston  El.  R'y,  187  Mass.  569,  73  N.  E.  Rep.  657 ;  Faulkner  v. 
Boston  &  M.  R.  R.,  187  Mass.  254,  72  N.  E.  Rep.  976;  Wadsworth 
v.  Boston  El.  R'y,  182  Mass.  572,  66  N.  E.  Rep.  421 ;  Drum  v.  New 
England  Cotton  Yarn  Co.,  180  Mass.  113,  61  N.  E.  Rep.  812;  Mc- 
Kay v.  Hand,  168  Mass.  270,  47  N.  E.  Rep.  104;  Allen  v.  G.  W.  & 
F.  Smith  Iron  Co.,  160  Mass.  557,  15  Am.  Neg.  Cas.  577,  36  N.  E. 
Rep.  581 ;  Kendall  v.  Boston,  118  Mass.  234,  19  Am.  Rep.  446. 

Accordingly  we  are  of  opinion  that  the  court  rightly  ordered  a 
verdict  for  the  defendant. 

Exceptions  overruled. 


HALEY  v.  CITY  OF  BOSTON. 

Supreme  Judicial  Court,  Massachusetts,  April,  1906. 


MUNICIPAL  CORPORATIONS  —  GOVERNMENTAL  DUTY.  — A  city 
or  town  which  voluntarily  undertakes  work  of  a  commercial  character 
from  which  it  seeks  to  derive  revenue  or  other  special  advantage,  is 
liable  like  a  private  employer  for  the  negligence  of  its  servants  or  agents 
who  are  engaged  therein. 

SAME  — REMOVAL  OF  ASHES  — CART  RUNNING  OVER  PEDES- 
TRIAN. —  A  city  is  not  liable  to  a  person  run  over  by  its  cart  in  charge 
of  its  servant  while  employed  in  the  removal  of  ashes  from  dwelling 
houses  for  which  no  compensation  was  received,  under  Rev.  Laws,  c.  25, 
§  14,  which  authorizes  a  town  to  contract  for  the  disposal  of  its  garbage, 
"  refuse "  and  offal,  though  ashes  were  also  removed  from  steam  boilers 
for  which  the  city  charged  a  nominal  sum  just  to  cover  the  expense 
involved,  and  no  such  ashes  were  on  the  cart  in  question. 

Exceptions  from  Superior  Court,  Norfolk  County. 

Action  by  one  Haley  against  the  city  of  Boston.  A  verdict  was 
ordered  for  defendant,  and  plaintiff  brings  exceptions.  Exceptions 
overruled. 

Wm.  B.  Sprout  and  Wm.  R.  Bigelow,  for  plaintiff. 

Philip  Nichols,  for  defendant. 
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Sheldon,  J.  —  This  is  an  action  of  tort,  brought  to  recover  for 
personal  injuries  alleged  to  have  been  received  by  the  plaintiff 
through  the  negligence  of  the  driver  of  a  cart  belonging  to  the 
defendant.  The  driver  drove  the  cart  over  the  plaintiff's  leg  and 
broke  it.  There  was  evidence  of  the  plaintiff's  due  care,  and  of  the 
driver's  negligence.  The  court  ordered  a  verdict  for  the  defendant, 
and  the  only  question  now  raised  is  whether  the  defendant  can  be 
held  to  be  responsible  for  the  driver's  negligence. 

The  driver  was  employed  by  the  sanitary  division  of  the  street 
department  of  the  city.  This  division  removed  garbage,  house  offal, 
and  ashes  from  buildings  in  the  city,  without  charge,  except  that  a 
fee  of  ten  cents  a  barrel,  just  enough  to  cover  the  expense  of  re- 
moving them,  was  charged  for  removing  steam  engine  ashes. 
No  charge  was  made  for  removing  ashes  from  dwelling  houses. 
From  removing  engine  ashes  the  city  received  an  income  of  some- 
thing over  $10,000  a  year,  and  between  $2,000  and  $3,000  a  year 
from  the  letting  of  space  on  scows  of  this  division  to  various  per- 
sons for  the  removal  of  offal  and  waste  matter,  the  sale  of  manure, 
and  the  rent  of  part  of  a  wharf.  The  total  expenses  of  this  division 
above  income  were  $623,000.  The  cart  which  ran  over  the  plaintiff 
was  loaded  with  ashes  taken  from  dwelling  houses,  and  there  were 
no  steam  engine  ashes  upon  it.  The  ordinances  of  the  city  of  Boston 
put  in  evidence  provide  (chapter  1,  §  8)  that  the  various  departments 
are  "  placed  under  the  charge  of  the  officers  or  boards  designated 
therefor,  under  the  general  supervision  and  control  of  the  mayor," 
and  in  chapter  38,  §  1,  that  the  street  department,  among  other 
things,  "  shall  remove  from  yards  and  areas,  when  so  placed  as  to 
be  easily  removed,  all  ashes  accumulated  from  the  burning  of  ma- 
terials for  heating  buildings  or  for  domestic  purposes,  and  all  noxious 
and  refuse  substances."  The  ordinances  also  provide,  in  chapter  47, 
§  18,  that  "  no  person,  other  than  employees  of  the  city  engaged  in 
public  work,  shall  in  any  street  carry  house  dirt,  house  offal,  or 
other  refuse  matter,  except  in  accordance  with  a  permit  from  the 
board  of  health." 

The  general  rule  is  well  settled  in  this  commonwealth  that  a  city 
or  town  which  voluntarily  undertakes  work  of  a  commercial  charac- 
ter, from  which  it  seeks  to  derive  revenue  or  other  special  advantage, 
is  liable  like  a  private  employer  for  the  negligence  of  its  servants 
or  agents  who  are  engaged  therein.  Duggan  v.  Peabody,  187  Mass. 
349»  73  N.  E.  Rep.  206;  Little  v.  Holyoke,  177  Mass.  114,  58  N.  E. 
Rep.  170,  52  L.  R.  A.  417;  D'Amico  v.  Boston,  176  Mass.  599,  58 
N.  E.  Rep.  158;  Lynch  v.  Springfield,  174  Mass.  430,  54  N.  E.  Rep. 
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871.  So,  too,  if  it  has  chosen  to  take  the  work  of  repairing  or  con- 
structing a  street  or  bridge  out  of  the  charge  of  the  officers  desig- 
nated by  law,  and  itself  to  assume  direct  control. of  the  work,  it  may 
be  held  liable  for  the  negligence  of  the  servants  or  agents  whom  it 
employs  for  that  purpose.  Butman  v.  Newton,  179  Mass.  1,  60  N. 
E.  Rep.  401,  88  Am.  St.  Rep.  349;  Collins  v.  Greenfield,  172  Mass. 
78,  81,  51  N.  E.  Rep.  454;  Doherty  v.  Braintree,  148  Mass.  495,  20 
N.  E.  Rep.  106;  Waldron  z/.  Haverhill,  143  Mass.  582,  10  N.  E. 
Rep.  481 ;  Deane  v.  Randolph,  132  Mass.  475 ;  Hawkes  v.  Charle- 
mont,  107  Mass.  414.  So  it  may  be  held  for  negligence  in  the  con- 
struction of  water  works  or  the  laying  of  water  pipes.  Lynch  v. 
Springfield,  174  Mass.  430,  54  N.  E.  Rep.  871 ;  Fox  v.  Chelsea,  171 
Mass.  297,  50  N.  E.  Rep.  622;  Stoddard  v.  Winchester,  157  Mass. 
568,  32  N.  E.  Rep.  948;  Perkins  v.  Lawrence,  136  Mass.  305 ;  Hand 
v.  Brookline,  126  Mass.  324.  Like  liability  has  been  held  to  exist  in 
the  case  of  appliances  and  supplies  used  for  the  lighting  of  streets, 
on  the  ground  that  one  of  the  purposes  aimed  at,  at  least  incidentally, 
is  to  facilitate  the  use  of  the  public  ways  for  which  the  dity  is  re- 
sponsible, and  to  guard  against  the  liability  that  might  exist  for 
accidents  caused  by  any  defect  therein.  Dickinson  v.  Boston,  188 
Mass.  596,  75  N.  E.  Rep.  68;  Sullivan  v.  Holyoke,  135  Mass.  273. 
Many  of  these  cases  have  been  put  on  the  ground  that  the  enterprise 
engaged  in  was  partly  of  a  commercial  character,  from  which 
revenue  or  other  advantage  was  expected  to  be  realized.  And  where 
this  element  exists  liability  has  been  maintained,  although  the  work 
engaged  in  was  only  partly  of  the  nature  of  a  business  enterprise, 
being  incidental  both  to  public  and  to  commercial  undertakings. 
Davies  v.  Boston,  Suffolk,  January  4,  1906,  (Mass.)  76  N.  E.  Rep. 
663,  decided  since  this  case  was  argued;  Duggan  v.  Peabody,  187 
Mass.  349,  73  N.  E.  Rep.  206;  Collins  v.  Greenfield,  172  Mass.  78, 
51  N.  E.  Rep.  454;  Neff  v.  Wellesley,  148  Mass.  487,  20  N.  E  Rep. 
1 1 1,  2  L.  R.  A.  500 ;  Oliver  v.  Worcester,  102  Mass.  489,  3  Am.  Rep. 
485.  The  liability  for  negligence  in  the  construction  or  mainte- 
nance of  sewers  comes  under  this  doctrine.  Manning  v.  Spring- 
field, 184  Mass.  245,  68  N.  E.  Rep.  202;  O'Brien  v.  Worcester,  172 
Mass.  348,  52  N.  E.  Rep.  385.  But  these  exceptions  never  have  been 
held  in  this  commonwealth  to  affect  the  general  rule  that  a  city  or 
town  is  not  to  be  held  to  any  liability  for  the  negligence  of  persons 
employed  by  it  in  work  merely  of  a  public  character  required  or 
authorized  to  be  done  and  undertaken  without  compensation  in  the 
performance  of  a  public  duty.  Taggart  v.  Fall  River,  170  Mass. 
325,  49  N.  E.  Rep.  622;  Kelley  v.  Boston,  186  Mass..  165,  71  N.  E. 
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Rep.  299,  66  L.  R.  A.  429;  Tindley  v.  Salem,  137  Mass.  171,  50  Am. 
Rep.  289;  Pratt  v.  Weymouth,  147  Mass;  245,  17  N.  E.  Rep.  538,  9 
Am.  St.  Rep.  691 ;  Hafford  v.  New  Bedford,  16  Gray,  297.  And 
this  general  principle  of  exemption  from  liability  extends  to  negli- 
gence of  persons  employed  in  carrying  out  undertakings  performed 
under  authority  of  law  in  behalf  merely  of  the  public  health,  though 
of  a  character  for  which  liability  otherwise  might  be  maintained. 
Harrington  v.  Worcester,  186  Mass.  594,  72  N.  E.  Rep.  326;  Ben- 
ton v.  Trustees  of  City  Hospital,  140  Mass.  13,  1  N.  E.  Rep.  836,  54 
Am.  Rep.  436. 

It  becomes  material  then  to  determine  what  is  the  character  of 
this  work  of  removing  ashes  from  dwelling  houses ;  and  it  seems  to 
us  to  be  work  of  a  public  nature.  It  is  provided  by  statute  that  a 
town  may  contract  for  the  disposal  of  its  garbage,  refuse  and  offal. 
Rev.  Laws,  c.  25,  §  14.  It  is  not  a  strained  construction  to  include 
ashes  under  the  term  "  refuse."  This  word  is  defined  by  the  Cen- 
tury Dictionary  as  "  that  which  is  refused  or  rejected ;  waste  or 
useless  matter;  the  worst  or  meanest  part;  rubbish."  Ashes  have 
been  held  to  be  included  within  the  meaning  of  this  word  in  Eng- 
land. Gay  v.  Cadby,  2  C.  P.  D.  391.  There  is  nothing  inconsistent 
with  this  in  the  point  decided  in  St.  Martin's  v.  Gordon,  (1891)  1 
Q.  B.  61,  holding  that  clinkers  produced  in  the  furnace  of  a  hotel 
are  not  refuse  of  a  trade,  manufacture  or  business,  although  Gay 
v.  Codby,  ubi  supra,  is  criticized  in  the  opinions.  So  in  State  v. 
Howard,  72  Me.  459,  refuse  wood  was  held  to  include  sawdust  and 
shavings.  And  much  of  the  reasoning  of  the  court  in  Vandine, 
Petitioner,  6  Pick.  187,  17  Am.  Dec.  351,  as  to  house  dirt  and  offal, 
is  equally  applicable  to  ashes  produced  in  dwelling  houses.  So  in 
Com.  v.  Cutter,  156  Mass.  52,  29  N.  E.  1146.  It  is  not  material  that 
under  the  statute  above  cited  municipal  corporations  are  simply 
authorized  instead  of  being  required  to  attend  to  this  work.  Tindley 
v.  Salem,  137  Mass.  171,  50  Am.  Rep.  289. 

We  are  of  opinion  that,  unless  this  case  is  to  be  distinguished  by 
reason  of  the  fact  that  a  charge  was  made  for  the  removal  of  steam 
engine  ashes,  it  must  come  under  the  rule  that  cities  and  towns  are 
not  to  be  held  liable  for  negligence.  In  the  words  of  C.  Allen,  J., 
in  Tindley  v.  Salem,  ubi  supra,  "  when,  acting  under  general  laws 
applicable  to  all  cities  and  towns  alike,  they  have  undertaken  a  par- 
ticular service  or  work,  which  has  no  direct  or  natural  tendency  to 
injure  any  individual  in  person  or  property,  and  no  element  of  special 
corporate  advantage  as  a  consideration  for  undertaking  it,  or  of 
pecuniary  profit  or  contribution  from  individuals  especially  bene- 
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fited,  either  by  way  of  aid  in  the  performance  of  the  work,  or  of 
compensation  for  its  use  or  benefit  after  its  completion ;  and  where 
no  pecuniary  penalty  or  liability  is  imposed  by  statute  in  case  of 
defective  or  negligent  performance  of  the  undertaking;  but  where 
their  action  is  exclusively  and  purely  as  a  matter  of  public  service, 
for  the  general  and  common  good."  Nor  do  we  think  that  the 
whole  of  this  service  was  commercialized  because  a  charge,  just 
enough  to  cover  the  expense  involved,  was  made  for  the  removal 
of  steam  engine  ashes.  If  this  injury  had  been  caused  by  the  negli- 
gence of  the  driver  of  a  cart  used  for  the  removal  of  such  ashes,  a 
somewhat  different  question  would  arise,  as  to  which  we  express 
no  opinion.  It  was  said  in  Murphy  v.  Needham,  176  Mass.  422, 424, 
425,  57  N.  E.  Rep.  689,  that  the  subject  of  inquiry  was  the  nature 
of  the  duty  in  which  the  superintendent  who  was  claimed  to  have 
been  negligent  was  engaged  at  the  time  of  the  accident ;  and  in  this 
case  it  appears  that  at  the  time  of  the  accident  the  cart  in  question 
was  removing  only  dwelling-house  ashes.  The  ordinances  of  the 
city  are  in  their  terms  applicable  only  to  house  ashes  in  contradis- 
tinction to  steam-engine  ashes  coming  from  factories  or  similar 
sources.  Ordinances  of  Boston,  c.  38,  §  1 ;  c.  47,  §  18.  There  is 
nothing  to  show  that  steam-engine  ashes  were  removed  in  the  same 
carts,  by  the  same  drivers,  or  at  the  same  times,  with  house  ashes. 
The  latter  were  taken  away  as  a  matter  of  duty,  solely  for  the 
public  good,  under  the  ordinances  above  quoted ;  steam-engine  ashes 
seem  to  have  been  taken  as  a  matter  of  contract  merely,  though 
doubtless  with  a  view  to  public  convenience.  The  ordinances  made 
a  distinction  between  these  two  kinds  of  ashes ;  apparently  the  same 
distinction  was  observed  in  practice.  It  cannot  be  said  that  the 
same  rule  of  liability  would  apply  to  the  separate  classes  which  are 
thus  distinguished  from  each  other,  or  that  they  can  be  regarded  as 
so  far  constituting  one  subject-matter  that  the  taking  of  compen- 
sation for  one  of  them  results  in  the  commercialization  of  both. 
Exceptions  overruled. 
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DAHLIN  v.  WALSH. 

Supreme  Judicial  Court,  Massachusetts,  May,  1906. 


STREET  —  ICE  AND  SNOW  ON  SIDEWALK  PILED  UP  BY  ABUT- 
TING  OWNER  —  PEDESTRIAN  INJURED.  —  Though  the  proprie- 
tor of  premises  abutting  on  a  sidewalk  who  piled  snow  thereon  in  such  a 
mass  as  to  interfere  with  travel,  or  by  means  of  the  operation  of  natural 
causes,  which  he  ought  to  have  foreseen,  to  create  danger  by  its  melting 
and  freezing,  would  be  liable  to  a  pedestrian  injured  by  falling  thereon, 
such  proprietor  owed  no  duty  to  the  pedestrian  after  clearing  only  a 
part  of  the  walk,  to  keep  the  walk  clear  of  ice  and  snow  coming  thereon 
from  natural  causes,  or  to  guard  against  the  risk  of  accident  by  scatter- 
ing ashes,  whether  or  not  any  public  duty  was  imposed  upon  him  by  the 
ordinances  of  the  city  (i). 

Exceptions  from  Superior  Court,  Middlesex  County. 

Action  by  Emma  M.  Dahlin  against  Rose  8.  Walsh  and  another. 
Verdict  in  favor  of  defendants,  and  plaintiff  brings  exceptions. 
Exceptions  overruled. 

C.  H.  Johnson,  for  plaintiffs. 

Sheldon,  J.  —  The  plaintiff  does  not  complain  of  the  ruling  of 
the  judge  at  the  trial  that  she  was  not  entitled  to  recover  against 
the  defendant  Walsh,  but  contends  that  there  was  evidence  on  which 
the  jury  might  have  found  in  her  favor  against  the  defendant  Yudel- 
man,  who  was  the  tenant  and  occupant  of  a  store  abutting  on  the  side- 
walk on  which  the  plaintiff  fell.  Her  contention  is  that  the  jury 
might  have  found  that  he  had  artificially  accumulated  snow  on  the 
sidewalk,  which  first  melted  and  then  froze  from  natural  causes,  and 
so  created  the  condition  of  things  which  resulted  in  her  fall.  There 
was  some  evidence  that  the  defendant  had  shoveled  the  snow  from 
the  sidewalk,  but  not  for  its  full  width ;  that  he  had  left  a  space  two 
or  three  feet  wide  on  the  side  of  the  sidewalk  towards  the  driveway 
uncleared.  It  also  appeared  that  the  snow  was  considerably  higher 
in  the  driveway  than  on  the  sidewalk,  sloping  from  the  street  over 
the  gutter  towards  and  upon  the  inner  side  of  the  sidewalk,  and  that 
the  snow  had  melted  and  flowed  towards  the  outer  edge  of  the  side- 
walk, and  then  had  frozen,  forming  a  layer  of  slippery  ice  sloping 
from  the  neighborhood  of  the  curbstone  towards  Yudelman's  store. 

1.  See  Note  on  Accidents  Caused  by  Snow  and  Ice  on  Sidewalks,  etc., 
and  the  liability  of  municipal  corporations  therefor,  appended  to  the  case 
at  bar. 
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It  may  be  assumed  that  one  might  be  liable  for  a  special  and  pe- 
culiar injury  caused  by  his  own  creation  of  a  nuisance  upon  the 
highway,  as  by  the  artificial  accumulation  of  ice  and  snow  upon  the 
sidewalk  in  front  of  his  premises ;  and  that  this  liability  would  ex- 
tend to  the  case  of  one  who  discharged  water  upon  the  sidewalk  at 
a  time  when  the  natural  result  would  be  to  freeze  the  water  and  ex- 
pose travelers  upon  the  sidewalk  to  the  danger  of  injury  from 
falling.  Davis  v.  Rich,  180  Mass.  235,  62  N.  E.  Rep.  375 ;  Leahan 
v.  Cochran,  178  Mass.  566,  60  N.  E.  Rep.  382,  53  L.  R.  A.  891,  86 
Am.  St.  Rep.  506;  Shipley  v.  Proctor,  177  Mass.  498,  59  N.  E.  Rep. 
119.  If  Yudelman  did  pile  up  snow  upon  any  part  of  this  sidewalk 
in  such  an  accumulative  mass  as  essentially  to  interfere  with  travel 
thereon,  or  by  means  of  the  operation  of  natural  causes  which  he 
ought  to  have  foreseen  to  create  danger  by  its  melting  and  freezing, 
then  the  plaintiff,  if  herself  in  the  exercise  of  due  care,  could  main- 
tain an  action  against  him  for  a  personal  injury  caused  by  this 
conduct  on  his  part.  Kirby  v.  Boylston  Market  Association,  14  Gray, 
249,  251,  74  Am.  Dec.  682.  And  see  McMahon  v.  Lynn  &  Boston 
Railroad,  (Suffolk,  April  2,  1906)  yy  N.  E.  Rep.  826;  McDonald 
v.  Toledo  Street  Railway,  74  Fed.  Rep.  104,  20  C  C.  A.  322,  43  U. 
S.  App.  79. 

The  real  question  accordingly  is  whether  there  was  any  evi- 
dence that  Yudelman  did  pile  up  the  snow  into  an  artificial  accumula- 
tion upon  any  part  of  this  sidewalk;  and  we  cannot  find  that  there 
was.  The  plaintiff's  evidence  went  no  further  than  to  the  effect 
that  the  sidewalk,  being  nine  or  ten  feet  wide,  had  been  shoveled  off 
here  only  to  a  width  of  six  or  seven  feet,  and  that  there  was  a  forma- 
tion of  smooth  and  slippery  ice,  thicker  towards  the  curb,  and  sloping 
towards  the  store,  and  that  the  snow  was  higher  near  the  street 
and  still  higher  in  the  driveway  of  the  street.  This  formation  of 
ice,  with  the  snow  which  was  upon  the  ground,  is  amply  accounted 
for  by  the  weather  conditions,  and  apparently  came  from  the  snow 
in  the  street  and  over  the  gutter  and  perhaps  also  from  that  part  of 
the  sidewalk  which  had  not  been  shoveled.  The  presence  of  this 
ice  would  not  warrant  the  inference  that  it  came  from  Yudelman's 
having  piled  up  the  snow  which  he  cleared  from  one  part  of  the 
sidewalk  upon  its  inner  edge;  for  under  the  conditions  here  in 
evidence,  ice  upon  the  sidewalk  would  have  been  as  likely  to  form 
in  the  manner  and  to  the  extent  testified  to  if  all  the  surface  of  the 
sidewalk  had  been  cleared  of  snow.  Accordingly  we  need  not 
consider  whether  the  fact  that  Yudelman  cleared  off  only  a  part  of 
the  sidewalk,  as  the  jury  might  have  found  was  the  case,  would 


20  American  Negligence  Reports.  369 

impose  upon  him  any  duty  to  passers-by  to  clear  off  the  whole  of  its 
surface.  Certainly  he  owed  no  duty  to  the  plaintiff  to  keep  the  side- 
walk clear  of  ice  and  snow  coming  thereon  from  natural  causes,  or 
to  guard  against  the  risk  of  accident  by  scattering  ashes  or  using 
any  other  like  precautions,  whether  or  not  any  public  duty  was  im- 
posed upon  him  by  the  ordinances  of  the  city.  Kirby  v.  Boylston 
Market  Association,  14  Gray,  249,  251,  74  Am.  Dec.  682;  Moore  v. 
Gadsden,  87  N.  Y.  84,  41  Am.  Rep.  352;  Rohling  v.  Eich,  (Sup.) 
48  N.  Y.  Supp.  892. 

The  view  of  the  case  which  we  take  makes  it  unnecessary  to 
determine  whether  the  jury  would  have  had  the  right  to  find  that 
the  plaintiff  was  herself  in  the  exercise  of  due  care,  a  question 
certainly  not  free  from  difficulty. 

Exceptions  overruled. 


NOTE  OF  RECENT  CASES  OF  PERSONAL  INJURIES  CAUSED  BY 

SNOW  AND  ICE. 

I.  Municipal  Corporations. 

1.  Roads. 

2.  Sidewalks. 

a.  Natural  Causes. 

b.  Water  from  Roofs,  etc. 

3.  Crosswalks. 

II.  Other  Cases. 

1.  Municipal  Corporations. 

1.  Roads. 

In  Miner  v.  Town  of  Hopkinton,  (N.  H.  1905)  73  N.  H.  232,  60  Atl.  Rep. 
433,  the  plaintiffs  sleigh  was  overturned  in  a  cut  while  attempting  to  pass 
a  team  going  in  an  opposite  direction  by  one  runner  of  the  sleigh  having  to 
climb  a  sloping  surface  in  the  cut.  The  court  said  that  these  circumstances 
did  not  bring  the  case  within  the  provisions  of  Laws  1893,  c.  50,  §  I,  making 
towns  liable  to  persons  traveling  when  injured  upon  a  "  dangerous  em- 
bankment" in  a  highway  as  a  cut  was  the  opposite  of  an  embankment  and 
that  the  provision  making  towns  liable  for  damages  happening  from  the 
snow  encumbering  the  highways  as  from  any  other  defect  had  been  repealed 
by  Laws  1803,  c.  59,  §  5.  Exceptions  by  plaintiff,  whose  petition  was  dis- 
missed, were  overruled. 

2.  Sidewalks. 

a.  Natural  Causes. 

In  Clark  v.  Borough  of  Torrington,  (Conn.  1906)  63  Atl.  Rep.  657,  it 
appeared  that  while  the  plaintiff,  about  half-past  eight  o'clock  on  the  evening 
of  December  22,  1904,  was  passing  in  front  of  the  premises  owned  by  Dr. 
Vol.  XX  — 24 
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Hanchett,  in  the  borough  of  Torrington,  he  slipped  upon  the  ice  on  the  side- 
walk, and  fell,  and  sustained  an  injury,  causing  paralysis  of  the  right  leg. 
At  the  time  of  the  accident,  and  for  about  nine  days  previous  thereto,  there 
had  been  in  front  of  the  Hanchett  place  a  rough,  uneven,  slippery  ridge  of 
snow,  trodden  down  and  left  in  that  condition.  The  ridge  of  snow  was  from 
two  to  three  inches  deep,  at  about  the  middle  of  the  walk,  was  quite  pro- 
nounced as  a  ridge  for  a  width  of  from  two  to  four  feet,  and  sloped  away 
gradually  to  the  edge  of  the  walk,  which  was  covered  with  ice  and  snow 
for  substantially  its  whole  width.  Such  condition  of  this  walk  was  an  ex- 
ception to  the  walks  generally  upon  this  street.  No  sand,  ashes  or  other 
nonslippery  substance,  excepting  salt,  which  had  proved  ineffective,  had 
been  sprinkled  upon  the  walk  during  said  period.  Said  sidewalk  could 
easily  and  cheaply  have  been  rendered  safe  for  public  travel,  either  by  cleaning 
or  by  the  use  of  sand  or  ashes,  after  the  borough  authorities  were  chargeable 
with  knowledge  of  its  condition.  The  place  where  the  accident  occurred 
was  fairly  well  lighted.  The  plaintiff  had  not  passed  over  it  since  the  even- 
ing of  December  17th.  "  At  said  time  his  attention  had  not  been  particularly 
directed  to  the  condition  of  the  walk,  and  when  he  slipped  and  fell  on  the 
evening  of  December  22,  1904,  he  had  no  knowledge  of  the  condition  of  said 
walk."  On  the  evening  in  question  he  had  been  walking  with  a  companion 
on  the  other  side  of  the  street,  which  he  found  in  a  safe  condition,  and 
when  he  passed  along  the  sidewalk  in  front  of  the  Hanchett  residence  "he 
was  talking  with  his  companion,  paying  no  particular  attention  to  the  walk." 
He  had  passed  over  two-thirds  of  the  sidewalk  in  front  of  the  Hanchett 
property  when  he  fell,  and  was  in  the  exercise  of  ordinary  care.  In  affirming 
a  judgment  for  plaintiff  the  court  said  that  the  mere  fact  that  one  who  is 
injured  in  walking  upon  a  slippery  sidewalk  knew  of  its  condition  before  at- 
tempting to  pass  over  it,  though  always  a  very  material  fact  in  determining 
the  question  of  contributory  negligence,  is  not  necessarily  a  conclusive  one 
upon  that  subject. 

In  Arnold  v.  City  of  Waterloo,  (Iowa,  1905)  128  Iowa,  410,  104  N.  W. 
Rep.  442,  it  appeared  that  the  plaintiff,  on  the  morning  of  the  day  of  the 
accident,  had  gone  to  Waterloo  for  a  visit.  Her  accident  occurred  in  a 
residence  section  of  the  city,  and  on  the  sidewalk  in  front  of  what  is  called 
the  "  Weaver  property."  She  had  no  previous  knowledge  as  to  the  condition 
of  the  walk,  and  as  she  entered  upon  the  same  she  discovered  that  it  was 
covered  with  rough,  rounded  and  uneven  snow  and  ice ;  the  general  condition, 
as  described,  being  that  of  a  walk  upon  which  snow  has  fallen,  melted,  and, 
after  being  tramped  through  by  persons  passing  that  way,  frozen  again. 
Plaintiff  says  that  snow  was  piled  up  a  foot  or  so  high  on  each  side  of  the 
walk;  that  she  did  not  think  the  walk  was  in  a  dangerous  condition,  so 
that  she  could  not  get  over  it  all  right  with  care;  and  that  in  passing  along 
she  went  "very  quietly,  easily  and  slow."  Further,  she  says  that  she  got 
along  without  trouble  until  she  stepped  upon  a  place  which,  in  addition  to 
being  rough,  irregular  and  slippery,  was  sliding  or  slanting,  when  her  feet 
slipped,  went  out  from  under  her,  and  she  fell.  In  affirming  a  judgment  for 
plaintiff  the  court  said  that  if  the  danger  attending  the  use  of  a  sidewalk 
is  not  so  open  and  obvious  as  to  suggest  itself  in  an  appreciative  way  to  the 
mind  of  an  ordinarily  prudent  person,  an  entry  upon  such  walk  cannot  be  said 
to  amount  to  negligence,  as  matter  of  law. 
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In  Tobin  v.  City  of  Waterloo,  (Iowa,  1906)  107  N.  W.  Rep.  1031,  the 
plaintiff  while  passing  along  a  sidewalk  on  Commercial  street  in  front  of 
lots  on  which  the  post-office  building  was  being  constructed,  slipped  and 
fell,  breaking  her  arm.  The  petition  alleged  that  the  sidewalk  was  covered 
with  snow  which  had  fallen  several  days  previously;  that  by  the  continual 
tramping  of  pedestrians,  it  had  become  rough,  rounded  and  irregular  in 
formation,  and  that  thawing  and  freezing  weather  had  rendered  it  slippery. 
Counsel  for  appellee  concede  in  argument  that  the  city  was  negligent  in 
allowing  the  walk  to  be  in  such  condition,  and  that  the  jury  might  have 
found  that  it  was  charged  with  notice,  and  also  that  plaintiff  was  not  guilty 
of  contributory  negligence.  They  insisted,  however,  that  the  record  is 
without  evidence  that  plaintiffs  fall  was  caused  by  the  condition  of  the  walk 
as  described.  The  court  said:  The  evidence  is  conclusive  that  the  plaintiff 
did  not  know  whether  she  slipped  because  of  the  defective  condition  of  the 
walk  or  on  smooth  ice,  and*  the  question  presented  is  whether  from  the 
testimony  of  other  witnesses,  it  may  be  inferred  that  the  ice  was  rough  where 
she  slipped  and  fell,  and  that  this  was  the  cause  of  her  fall.  Ice  and  snow 
accumulated  on  the  walk  from  natural  causes,  though  slippery  because  of 
their  smooth  surface,  is  not  a  defect  for  which  the  city  may  be  held  respon- 
sible. It  is  only  when  such  ice  and  snow  are  allowed  to  remain  upon  the 
walk  until,  by  the  tramping  of  pedestrians,  freezing  and  thawing,  or  other 
causes,  the  surface  has  become  rough,  rigid,  rounded  or  slanting,  so  that  a 
person,  in  the  exercise  of  ordinary  care,  cannot  pass  over  it  without  danger 
of  falling,  that  the  defect  is  such  as  to  render  the  city  liable.  The  judgment 
entered  on  a  directed  verdict  for  defendant  was  affirmed. 

In  Evans  v.  City  op  Concordia,  (Kan.  1906)  85  Pac.  Rep.  813,  the  court 
rendered  judgment  upon  the  conclusion  of  plaintiff's  opening.  On  appeal 
from  the  judgment,  the  court  said:  In  an  action  against  a  city  for  injuries 
from  a  fall  upon  a  sidewalk  covered  with  ice  and  snow,  where  it  appears 
from  plaintiff's  opening  statement  that  the  ice,  which  accumulated  from 
natural  causes,  was  less  than  an  inch  in  thickness,  and  plaintiff  knew  when 
he  went  upon  it  that  the  ice  was  smooth  and  slippery,  and  he  fell  by  reason 
of  its  smooth  and  slippery  condition,  and  no  other  defect  is  claimed,  a 
judgment  for  costs  against  plaintiff  in  favor  of  the  city  will  be  upheld. 

In  City  of  Beatrice  v.  Forbes,  (Neb.  1905)  103  N.  W.  Rep.  1069,  the 
plaintiff  Forbes,  while  on  Sixth  street,  one  of  the  mainly  traveled  streets 
of  the  city,  on  his  way  to  church,  fell  and  received  a  serious  injury  at  the 
place  where  the  sidewalk  on  the  west  side  of  the  street  crosses  an  alley.  It 
is  alleged  in  the  petition  that  ice  had  accumulated  where  said  alley  is 
crossed  by  the  sidewalk,  to  a  depth  of  six  inches  or  more,  and  to  a  width  from 
four  to  six  feet  at  the  place  where  said  alley  is  crossed  by  the  walk,  and  a 
greater  width  both  easterly  and  westerly  from  where  said  alley  is  crossed 
by  said  walk;  that  water  and  slush  ran  down  over  and  stood  upon  said 
crossing,  and  while  in  that  condition  people  tramped  through  said  slush  and 
water,  and  when  the  same  froze  there  were  rough  places  in  the  ice  where 
people  had  walked  through  slush  and  other  places,  where  the  ice  was  ex- 
ceedingly slippery,  and  on  account  of  said  accumulation  of  ice  the  crossing 
was  in  a  dangerous  condition.  The  defense  was  that  Forbes  knew  the 
sidewalk  was  dangerous.     The  court,  in  affirming  a  judgment  for  plaintiff, 
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said  that  one  using  the  sidewalks  of  a  city  will  not  be  excused  from  recklessly 
casting  himself  upon  a  known  obstruction;  yet  contributory  negligence  is  not 
imputable  to  him  as  a  matter  of  law  from  the  mere  fact  that  he  attempts  to 
pass  over  a  walk  that  is  obstructed  or  otherwise  out  of  repair,  provided  the 
obstruction  or  other  defect  is  such  that  a  man  of  ordinary  intelligence  would 
reasonably  believe  that,  with  proper  care  and  caution,  he  could  pass  with 
safety  notwithstanding  the  defect. 

In  City  of  Omaha  v.  Lewis,  (Neb.  1905)  103  N.  W.  Rep.  1041,  the  plain- 
tiff fell  on  an  icy  sidewalk  after  a  light  fall  of  snow  and  broke  her  wrist 
She  testified  that  she  resided  on  Sherman  avenue,  some  distance  south  of 
the  place  where  the  injury  was  sustained;  that  on  the  afternoon  of  January 
10,  1003,  she  left  her  home,  and  upon  her  return  came  down  Sherman 
avenue  from  the  north;  that  during  her  absence  there  was  a  light  fall  of  snow; 
she  started  home  about  5  o'clock  p.  m.,  and  that  just  north  of  Madison  avenue 
she  fell.  A  witness  described  the  condition  of  the  sidewalk  where  the 
plaintiff  fell  as  follows :  "  The  condition  of  the  walk  was  that  it  was  rough, 
and  it  was  full  of  dent  holes  —  footmarks  —  and  they  ran  from  an  inch  to 
four  inches  deep,  those  gulleys,  in  and  out  and  down,  and  rough  and  un- 
even; that  the  ice  wasn't  so  thick  near  the  outside  of  the  walk,  but  that 
farther  in  it  was  about  four  inches  deep;  that  it  was  rough  and  full  of 
holes;  some  of  the  bumps  were  four  inches  in  height;  that  this  condition 
continued  for  about  100  feet  or  more  north  of  Madison  avenue;  that  the 
sidewalk  along  Sherman  avenue  north  and  south  of  this  place  had  been 
cleaned  off;  that  he  passed  the  place  twice  a  day  during  the  latter  part  of 
December  and  January;  that  the  walk  had  been  in  the  condition  described 
for  at  least  a  month  —  ever  since  the  snow  had  fallen  in  the  winter."  A  judg- 
ment for  plaintiff  was  affirmed. 

In  Kleyle  v.  The  City  of  Oswego,  (N.  Y.  Sup.  Ct.  1905)  109  App.  Div. 
330,  95  N.  Y.  Supp.  879,  the  plaintiff,  in  December,  1902,  slipped  on  an  icy 
sidewalk  in  the  defendant  city  and  fractured  his  wrist.  The  ice  did  not 
cover  the  whole  walk.  It  was  a  strip  on  the  outer  edge  four  or  five  feet 
wide  and  two  inches  or  so  in  thickness.  There  was  a  clear  walk  inside  of 
this  some  fifteen  feet  wide.  The  whole  width  of  the  walk  was  nineteen  and 
one-half  feet.  The  court  said  that  in  the  locality  of  Oswego  municipalities 
should  not  be  held  to  the  most  rigid  rule  in  keeping  their  sidewalks  free 
from  ice  and  snow  in  the  winter.  We  think  the  jury  were  not  justified  in 
this  case  in  charging  the  defendant  with  neglect  as  to  snow  and  ice  on  the 
walk  in  question  at  the  time  of  the  accident.  Their  verdict  was  at  least  con- 
trary to  the  evidence.    Judgment  for  plaintiff  reversed  and  new  trial  granted. 

In  Steck  v.  City  of  Allegheny,  (Pa.  1906)  213  Pa.  St.  573,  62  Atl.  Rep. 
1 1 15,  the  action  was  brought  to  recover  damages  for  injuries  sustained  by 
the  plaintiff  in  falling  on  the  ice  which  had  accumulated  in  a  depression  in 
the  cinder  sidewalk  of  Morris  street  in  Allegheny  City.  The  jury  returned 
a  verdict  for  the  plaintiff,  which  was  taken  "subject  to  a  question  of  law 
reserved,  whether  there  is  any  evidence  in  the  case  entitling  the  plaintiff  to 
recover."  Subsequently  the  court  entered  judgment  for  the  defendant  non 
obstante  veredicto  on  the  ground  that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  learned  judge  held  that  the  evidence  warranted  the  jury  in 
finding  the  city  negligent    He,  however,  was  of  the  opinion  that  in  attempt- 
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ing  to  pass  over  this  part  of  the  sidewalk  .the  plaintiff  was  negligent,  as 
"  he  knew  the  condition  at  this  point  and  passed  over  it  every  day.1'  Morris 
street  is  an  unpaved  street  with  cinder  sidewalks,,  each  of  which  is  about  five 
feet  in  width.  The  depression  or  hole  in  the  sidewalk  in  which  the  ice 
had  accumulated  on  which  the  plaintiff  fell  was  five  or  six  feet  in  length,  two 
inches  deep  and  fifteen  to  eighteen  inches  wide.  The  accident  occurred  as 
the  plaintiff  was  going  the  usual  and  direct  route  to  his  work  at  the  Fort 
Wayne  railroad  shops,  shortly  after  midday  on  February  10,  1902.  The 
ground  was  covered  with  an  inch  of  snow  which  had  fallen  during  the 
morning.  The  court  said  in  part:  Persons  are  not  necessarily  prohibited 
from  using  a  street  of  a  city  because  it  is  defective  or  may  be  partly  ob- 
structed. If  this  were  so,  business  would  be  unnecessarily  retarded  and 
people  would  be  greatly  incommoded  in  the  pursuit  of  their  daily  avocations. 
While,  however,  such  conditions  may  not  of  themselves  prevent  the  use  of 
a  street,  they  nevertheless  impose  upon  the  person  using  it  a  higher  degree  of 
care  than  if  the  street  were  free  from  obstructions.  In  such  cases  the  party 
traveling  the  street  must  use  that  degree  of  care  demanded  by  the  circum- 
stances of  the  particular  case.  If  he  is  injured  in  the  use  of  the  street, 
known  by  him  to  be  defective,  and  the  evidence  shows  that  when  he  entered 
upon  it  the  danger  was  imminent  and  immediate,  the  court  as  matter  of 
law  may  declare  him  guilty  of  negligence.  On  the  other  hand,  when  the 
testimony  shows  a  defect  of  such  character  that  the  street  can  be  used  with 
safety  by  the  exercise  of  reasonable  care  notwithstanding  its  defective  con- 
dition, it  is  not  for  the  court,  but  for  the  jury,  to  determine  whether  the 
injured  party  performed  the  duty  required  of  him  under  the  circumstances. 
*  *  *  Applying  these  principles  to  the  facts  of  the  case  in  hand,  it  is 
clear  that  the  learned  judge  was  in  error  in  holding  that  the  plaintiff's 
negligence  was  a  question  of  law  for  the  court  and  not  of  fact  for  the  jury. 
The  judgment  was  reversed,  with  directions  to  the  court  below  to  enter 
judgment  for  plaintiff  on  the  verdict. 

6.  Water  from  roofs,  etc. 

In  City  of  Muncie  v.  Hey,  (Ind.  1905)  164  Ind.  570,  18  Am.  Neg.  Rep. 
51,  it  was  held  that  where  it  appeared  that  a  depression  existed  in  a  side- 
walk for  several  months  and  that  water  collected  on  a  roof  was  cast  on  the 
sidewalk  by  a  projecting  conductor  and  into  the  depression,  where  it  froze 
and  caused  injury  to  a  pedestrian  who  slipped  on  the  ice,  there  was  evidence 
of  a  nuisance,  which,  not  being  abated,  made  the  city  liable. 

In  Hofacre  v.  City  of  Monticello,  (Iowa,  1905)  128  Iowa,  239,  103  N. 
W.  Rep.  488,  the  negligence  charged  against  the  defendant  was  that  it 
allowed  the  roof  of  a  covered  stairway  to  the  second  story  of  a  building 
abutting  upon  one  of  its  streets  to  drain  toward  the  street,  and  permitted  the 
owner  to  construct  a  trough  under  the  eave  of  said  roof  in  such  a  manner 
as  that  it  discharged  the  water  coming  off  from  the  roof  of  the  stairway  upon 
and  onto  one  of  the  sidewalks  in  the  street,  where,  during  cold  weather,  it 
collected  and  froze,  forming  a  large,  round,  slippery  and  unsafe  obstruction  in 
the  sidewalk;  that  the  walk  where  the  water  was  thus  discharged  slanted  to 
the  north  at  a  pitch  which  made  it  unsafe  for  travel  when  in  a  slippery  con- 
dition; that  at  the  time  plaintiff  received  her  injuries  a  large,  rounded  and 
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slippery  accumulation  of  snow  and  ice  was  present  at  the  place  where  the 
eave-trough  discharged  its  contents,  which  had  been  in  that  condition  for 
a  long  time  prior  to  the  accident,  and  of  which  the  defendant  had  both  actual 
and  constructive  notice.  The  court  said  there  was  evidence  in  support  of 
these  allegations,  and  a  verdict  for  some  amount  undoubtedly  has  support  in 
the  evidence.  A  judgment  for  plaintiff  was  reversed  because  of  the  admission 
of  evidence  of  a  physician. 

In  Greenlaw  v.  Milliken,  (Me.  1905)  100  Me.  440,  62  Atl.  Rep.  145,  the 
action  was  for  damages  for  personal  injuries  sustained  by  plaintiff,  who  fell 
on  the  sidewalk  in  front  of  the  defendant's  house,  because  of  ice  formed 
there  from  water  alleged  to  be  improperly  drawn  off  and  conducted  from 
the  roof  of  defendant's  house  or  bay  window.  The  court  said  in  part:  De- 
fendant's house  was  unoccupied  at  the  time  of  the  accident,  and  had  been 
for  the  entire  winter,  and  no  fire  had  been  in  it.  If  the  ice  upon  the  walk  was 
the  result  of  surface  water  naturally  flowing  from  the  higher  ground  westerly, 
the  defendant  would  not  be  liable.  To  entitle  plaintiff  to  a  verdict  it  was 
necessary  for  her  to  show  that  the  icy  condition  resulted  from  water 
artificially  conducted  to  the  walk,  and  not  from  surface  water  naturally 
flowing  there,  or  from  melting  snow  which  had  fallen  there.  We  think  the 
evidence  failed  to  show  this.  It  seems  incredible  that  the  small  surface  of 
one-half  of  the  roof  of  that  bay  window  could  hold  and  discharge  sufficient 
water  that  fell  through  the  opening  in  the  rusted-out  arm  or  set-off  upon  the 
snow  to  permeate  through  one  foot  of  snow  to  the  curbing,  and  then  through, 
under  or  over  that  to  the  sidewalk,  to  produce  the  icy  condition.  It  is-  much 
more  probable  that  water  flowed  down  the  driveway,  not  conducted  from 
the  bay  window,  and  thus  produced  the  icy  condition.  Verdict  for  plaintiff 
set  aside. 

In  Pymm  v.  City  of  New  York,  (N.  Y.  Sup.  Ct.  1906)  11 1  App.  Div.  330, 
97  N.  Y.  Supp.  1 108,  evidence  offered  upon  the  trial  tended  to  show  that  on 
the  4th  day  of  February,  1902,  the  plaintiff,  accompanied  by  her  husband, 
slipped  and  fell  on  ice  which  had  accumulated  on  North  Fifth  street,  near 
Driggs  avenue,  in  the  borough  of  Brooklyn.  The  sidewalk  was  built  of 
flagstone.  The  place  where  the  accident  occurred  was  in  front  of  property 
used  and  occupied  by  the  board  of  education  for  school  purposes.  The  place 
where  the  plaintiff  fell  was  directly  in  front  of  a  water-closet  in  the  school 
yard,  which  had  been  either  in  improper  repair,  of  faulty  construction  or 
misused,  so  that  for  some  weeks  or  months  prior  to  the  accident  water  had 
flowed  with  greater  or  less  frequency  and  in  more  or  less  volume  over  the 
sidewalk,  forming  a  plate  of  ice,  somewhat  irregular  in  outline  and  about  an 
inch  thick  at  its  deepest  part.  The  plaintiff  said  that  she  had  not  seen  any 
ice  at  all  as  she  was  coming  along,  and  that  the  sidewalk  was  clear  of  ice  as 
she  remembered  it  She  slipped  and  fell,  however,  on  this  accumulation  of 
ice,  and  suffered  a  simple  fracture  of  both  bones  about  two  inches  above  the 
ankle  joint  of  the  right  leg.  There  is  evidence  tending  to  show  that  this 
same  ice  had  been  accumulating  for  two  weeks  back,  and  probably  more. 
In  warmer  weather  water  flowed  directly  across  the  sidewalk;  in  freezing 
weather  it  took  the  form  01  ice.  It  was  stipulated  that  this  district  was 
patrolled.  At  the  close  of  the  evidence  the  court  dismissed  the  complaint 
on  the  ground  that  no  negligence  had  been  shown  against  the  city  of  New 
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York,  on  the  theory  that  the  board  of  education  is  a  separate  corporation, 
charged  with  the  maintenance  of  all  school  buildings  and  school  houses,  and 
that  the  city  of  New  York  is  not  responsible  for  the  acts  of  the  educational 
department.  Judgment  reversed.  The  court  said  that  the  case  was  for 
the  jury  because  the  negligence  charged  was  primarily  imputable  to  the  city 
of  New  York,  that  had  charge  of  all  public  highways  and  sidewalks. 

In  Kopper  v.  City  of  Yonkers,  (N.  Y.  Sup.  Ct.  1906)  no  App.  Div.  747, 
97  N.  Y.  Supp.  425,  it  appeared  that  Hawthorne  avenue  is  a  public  street  in 
the  city  of  Yonkers,  descending  northerly  to  Main  street  at  a  very  steep 
grade  — 14.2  feet  in  a  hundred.  Along  the  sidewalk  on  this  avenue, 
opposite  premises  owned  by  one  Schleuter,  is  a  high  retaining  wall  through 
which  a  pipe  leads  forming  ah  overflow  discharge  for  surface  water  accumu- 
lating on  the  premises  and  conducted  into  a  deep  basin  underneath  the  side- 
walk. On  February  20,  1904,  the  plaintiff,  while  passing  over  a  sidewalk  on 
this  street,  slipped  and  fell  at  a  point  nearly  opposite  the  pipe  referred  to, 
sustaining  the  injury  for  which  she  has  recovered  in  this  action.  The  evi- 
dence tends  to  establish  that  at  the  place  of  the  injury  there  was  ice  upon 
the  walk,  in  ridges,  which  had  accumulated  some  time  before,  and  that 
the  sidewalk  had  been  in  practically  the  same  condition,  so  far  as  the  accumu- 
lated ice  was  concerned,  for  at  least  three  weeks  prior  to  the  injury.  The 
temperature  did  not  rise  above  thirty-two  degrees  from  February  15th  until 
three  o'clock  in  the  afternoon  of  the  20th,  when  it  was  thirty-four  degrees, 
dropping  back  to  thirty-two  at  six  o'clock  and  to  twenty-one  at  midnight. 
During  the  night  of  February  18th  it  commenced  to  snow;  the  storm  con- 
tinued at  intervals  through  the  night  of  the  18th  and  all  day  the  19th,  three 
inches  of  snow  falling,  which  had  not  been  removed  from  the  walk  in  ques- 
tion at  the  time  the  plaintiff  fell.  A  judgment  for  plaintiff  was  affirmed  by 
a  divided  court  —  three  judges  to  two. 

The  following  is  from  the  dissenting  opinion:  The  evidence  in  this  case 
establishes  practically  the  same  conditons  that  existed  in  Taylor  v.  City  of 
Yonkers,  105  N.  Y.  202,  n  N.  E.  Rep.  642,  59  Am.  Rep.  492,  and  the  principle 
of  law  established  by  that  case,  that  where  there  are  two  concurring  causes 
producing  an  injury,  for  one  of  which  the  municipality  would  be  liable  and 
for  the  other  of  which  it  would  not,  the  plaintiff  cannot  recover  unless  it 
appears  that,  but  for  the  former  cause,  the  injury  would  not  have  been 
sustained,  is  applicable  to  the  case  at  bar.  In  the  case  cited,  as  in  this  case, 
dangerous  conditions  had  existed  in  the  walk  for  a  sufficient  length  of  time 
prior  to  the  injury  to  charge  the  city  with  notice  and  fix  its  liability.  In  that 
case  a  new  walking  surface  had  been  formed  by  new  ice,  recently  formed, 
which  condition  had  not  existed  for  a  sufficient  length  of  time  to  establish 
negligence  on  the  part  of  the  city  in  not  removing  it,  and  the  plaintiff  slipped 
upon  this  new  surface. 

3.  Crosswalks. 

In  Rothrock  v.  City  of  Cedar  Rapids,  (Iowa,  1905)  128  Iowa,  252,  103 
N.  W.  Rep.  475,  it  appeared  that  at  the  time  of  receiving  the  injury  for 
which  recovery  is  sought  in  this  action,  deceased  resided  with  her  daughter, 
and,  after  three  hours'  absence,  returned  to  her  daughter's  home  in  a  dazed 
condition,  suffering  from  a  fracture  of  the  back  part  of  the  skull,  from  which 
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injury  she  died  within  a  few  hours.     In  a  deposition  offered  in  behalf  of 
plaintiff,  a  witness  narrated  a  statement  as  to  her  injuries  which  was  made 
by   deceased   immediately   after  entering   her  daughter's   house   with   snow 
clinging  to  her  garments,  a  package  of  candy  crushed  in  her  right  hand,  and 
suffering  from  the  injury  of  which  she  soon  after  died;  and  plaintiff  also 
offered  to  prove  the  same  declaration  by  the  testimony  of  the  daughter  as  a 
witness.     But  the  answers  in  the  deposition  relating  to  this  declaration  were 
stricken  out  on  defendant's  motion,  and  the  daughter  was  not  permitted  to 
testify  with  reference  thereto.    The  offer  made  by  plaintiff  was  to  prove  that 
the  deceased  made  a  declaration  substantially  in  the  following  words,  which 
corresponds  with  the  declaration  testified  to  by  the  witness  in  the  answers 
to  the  deposition  which  were  stricken  out :  "  I  fell  and  hurt  my  head  terrible 
out  here  by  the  alley  just  as  I  came  across  in  the  alley  that  way;  that  is,  on 
the  crossing."     It  appears  from  the  testimony  of  another  witness  that  de- 
ceased left  a  neighbor's  house  about  seven  blocks  away,  to  return  to  her 
daughter's  home,  within  thirty  minutes  before  the  statement  was  made,  and 
that  deceased  was  then  in  sound  health  and  physical  condition.    Evidence  was 
also  offered  for  plaintiff,  and  rejected,  which  would  have  tended  to  show,  if 
admitted,  that  on  the  alley  crossing  in  that  same  block  in  which  the  daughter 
of  deceased  resided,  and  over  which  deceased  would  in  the  ordinary  course 
have   passed    in   going    from    the    neighbor's    house,    where   she    was    last 
previously  seen,  to  her  daughter's  home,  there  was  a  place  where  the  fresh 
snow  had  been  disturbed  as  though  a  woman  had  fallen  there,  and  beside  it 
were  some  pieces  of  candy  of  the  same  kind  as  that  contained  in  the  bag  which 
deceased  held  crushed  in  her  hand  when  she  arrived  at  her  daughter's  house. 
There  was  also  evidence  that  the  alley  crossing  was  in  defective  condition 
by  reason  of  a  slope  which  would  be  dangerous  when  covered  with  fresh 
snow,  and  that  the  place  on  the  crossing  where,  as  it  appeared,  some  person 
had  fallen,  was  so  situated  with  reference  to  this  slope  as  that  a  person  going 
along  the  sidewalk  towards  the  home  of  the  daughter  of  deceased  from  the 
place  where  deceased  was  last  seen  before  she  appeared  at  her  daughter's 
home  in  the  injured  condition,  slipping  down  on  the  slope,  would  have  fallen 
about  where  the  snow  was  thus  disturbed.    This  was  all  the  evidence  intro- 
duced or  offered,  and  the  substantial  errors  relied  on  by  appellant  are  the 
exclusion  of  evidence  as  to  declarations  of  deceased,  the  exclusion  of  evidence 
that  the  place  in  the  snow  indicated  that  a  woman  had  fallen  there,  and  the 
holding  of  the  trial  judge  that  there  was  no  evidence  which  would  support  a 
verdict  for  the  plaintiff.    The  court  in  reversing  the  judgment  on  a  directed 
verdict  for  defendant  said  that  the  declaration  of  deceased  was  admissible 
as  part  of  the  res  gestct  and  that  the  rejected  evidence  should  have  been 
received  and  the  case  submitted  to  the  jury. 

In  Wentworth  v.  Town  of  Pittsfield,  (N.  H.  1905)  73  N.  It  358,  62 
Atl.  Rep.  218,  the  plaintiff  was  injured  by  falling  on  a  slippery,  icy  step  that 
led  from  the  sidewalk  to  the  crosswalk.  The  sidewalk  was  twenty-three 
inches  higher  than  the  crosswalk,  and  was  reached  by  two  stone  steps  guarded 
on  one  side  by  an  iron  hand  rail.  The  plaintiff  did  not  take  hold  of  the  rail, 
because  people  were  standing  against  it  at  the  top.  She  passed  down  the 
steps  and  fell  as  she  stepped  on  the  lower  one.  The  defect  which  the  plain- 
tiff relied  upon  to  win  her  case  was  the  absence  of  a  rail  at  the  other  side 
of  the  steps. 
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I  The  court  said  in  part:  No  case  was  cited  by  counsel,  and  none  has  been 

found  in  this  State,  or  elsewhere,  in  which  it  was  held  that  the  absence  of  a 
mere  hand  rail  was  a  defect  for  which  the  town  would  be  liable  to  a  traveler 
injured  in  consequence  of  it  A  hand  rail,  from  the  nature  of  things,  can  be 
serviceable  only  to  travelers  on  foot;  and  it  is  useful  to  them,  not  simply 
because  the  way  is  upon  an  embankment  or  leads  over  a  hill  or  an  uneven 

w  surface.    In  the  cold  seasons,  when  there  is  ice  upon  the  ground,  sidewalks 

upon  level  ground,  as  well  as  upon  hilly  ground,  can  be  made  safer  to 
travelers  by  providing  hand  rails  for  them  to  lay  hold  of  and  guard  them- 
selves against  slipping  and  falling.  A  law  that  would  require  hand  rails 
upon  sidewalks,  when  reasonably  necessary  to  prevent  travelers  from  falling, 
would  place  a  severe  burden  upon  towns  —  one  that  legislators  would  natu- 
rally hesitate  to  impose.  *  *  *  The  defect  of  which  she  complains  was 
not  a  "  defect,  insufficiency  or  want  of  repair "  of  a  "  dangerous  embank- 
ment and  defective  railing,"  within  the  meaning  of  the  statute,  and  conse- 
quently she  has  no  right  of  action  against  the  defendants,  even  if  it  wholly 
or  partly  caused  her  injury.  If  it  was  a  defect  in  the  highway,  it,  like  that 
caused  by  the  slippery  condition  of  the  steps,  was  excluded  from  those  for 
which  towns  are  liable  by  the  passage  of  the  Act  of  1893,  and  the  repeal  of 
the  prior  statutes  on  the  subject.    The  nonsuit  was  rightly  ordered. 

In  Walsh  v.  City  of  New  York,  (N.  Y.  Sup.  Ct.  1905)  109  App.  Div.  541, 
96  N.  Y.  Supp.  540,  it  appeared  that  on  the  afternoon  of  November  28,  1901, 
the  plaintiff,  a  practicing  physician,  forty  years  of  age,  was  walking  up 
Broadway,  on  the  easterly  side.  There  had  been  no  snowstorms.  The  streets 
were  not  icy  or  slippery.  He  was  not  expecting  ice,  and  he  did  not  see  any 
ice.  He  was  walking  along  as  people  ordinarily  do  upon  the  sidewalk.  At 
the  corner  of  Thirty-fifth  street,  as  he  stepped  from  the  curb  to  the  cross- 
walk, he  slipped  and  fell  heavily,  breaking  his  right  patella,  and  causing 
serious  and  permanent  injury.  It  was  in  evidence  that  there  was  a  fire 
hydrant  in  front  of  No.  72  West  Thirty-fifth  street,  about  200  feet  from  the 
corner.  For  a  long  time  during  that  summer  and  fall  this  hydrant  had  been 
continuously  leaking.  As  there  was  no  culvert  on  that  corner,  the  escaping 
water  formed  quite  a  pool,  and  in  cold  weather  that  water  froze.  It  was 
established  that  on  the  day  of  the  accident  the  ice  extended  from  the  hydrant 
to  and  across  the  crosswalk,  in  the  gutter,  to  a  width  of  three  or  four  feet, 
and  about  four  inches  thick.  It  does  not  appear  that  at  the  crosswalk  the 
ice  extended  over  the  curb  on  to  the  sidewalk.  There  was  testimony  that 
this  ice  was  covered  with  dust,  so  that  it  looked  like  the  asphalt,  and  was 
not  distinguishable  on  casual  examination.  Undoubtedly,  as  the  plaintiff 
stepped  down  from  the  curb  he  slipped  and  fell  on  this  ice  caused  by  the 
overflow  of  the  water  from  the  leaky  hydrant  maintained  in  such  condition 
for  a  long  time  by  the  city.  As  to  the  conditions  existing  at  the  time  of  the 
accident,  and  as  to  the  continued  existence  of  the  leaky  hydrant,  there  is  no 
room  for  doubt  upon  the  evidence.  And  the  evidence  tends  to  establish 
that  the  icy  condition  of  the  gutter  and  the  sidewalk  had  existed  for  some 
time  before  the  accident.  Judgment  for  plaintiff  affirmed  by  a  divided  court 
—  four  judges  to  one  —  provided  that  the  amount  of  verdict  be  reduced  to 
$7,700;  the  verdict  was  for  $12,500. 

The  dissenting  opinion  stated  that  it  was  incumbent  on  the  plaintiff  to 
prove  that  the  city  in  fact  knew  that  ice  had  formed  from  the  water  running 
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from  the  defective  hydrant,  or  that  ice  had  existed  from  that  cause  for  a 
sufficient  length  of  time  to  give  the  city  constructive  notice. 

In  Garland  v.  City  of  Wilkes- Barre,  (Pa.  1905)  212  Pa.  St.  151,  61  Atl. 
Rep.  820,  an  action  for  injuries  from  falling  on  a  crossing  in  the  city,  the  court 
said :  In  the  case  at  bar  the  testimony  of  the  appellant  does  not  disclose  more 
than  a  slippery  condition  of  the  crossing  at  the  time  of  the  accident,  with  some 
slight  ridges  of  ice  caused  by  wagons  and  sleighs  passing  over.  When 
asked  to  tell  the  jury  how  it  happened,  she  replied:  "As  I  got  to  this  pave- 
ment I  slipped  and  fell.  My  foot  went  down,  you  know,  and  slipped."  The 
accident  occurred  on  a  Saturday  night.  To  support  her  allegation  of  negli- 
gence on  the  part  of  the  municipality,  a  witness  was  called  to  prove  that  on 
the  preceding  Wednesday  night  the  crossing  in  question  was  not  only  icy  and 
slippery,  but  ridgy  as  well.  No  testimony  was  offered  by  the  appellant  to 
show  the  condition  of  the  crossing  between  Wednesday  and  Saturday,  and 
no  basis  was  furnished  for  the  inference  which  the  jury  was  asked  to  draw, 
to  wit,  that  the  condition  testified  to  by  this  single  witness  continued  un- 
changed until  Saturday  evening,  when  she  sustained  the  injuries  that  con- 
stitute the  subject-matter  of  her  complaint.  In  the  meantime  hundreds  of 
wagons  and  sleds  and  thousands  of  pedestrians  had  passed  over  the  crossing. 
Doubtless  the  passage  of  various  vehicles  up  and  down  the  alley  caused  the 
formation  of  small  ridges  of  ice ;  but  were  these  such  as  to  render  the  cross- 
ing dangerous,  and,  if  so,  was  the  danger  apparent  and  notorious?  Of  the 
numerous  persons  who  passed  along  the  sidewalk  from  Wednesday  night  to 
Saturday  afternoon,  not  a  witness  was  produced  who  avoided  the  crossing 
or  regarded  it  as  dangerous.  Under  this  state  of  facts  it  is  difficult  to  see 
under  what  theory  the  city  could  be  charged  with  constructive  notice.  If  a 
defect  is  such  that  it  is  discovered  by  only  one  of  a  thousand  or  more  persons 
who  pass  it  in  the  ordinary  pursuit  of  business  or  pleasure,  it  cannot  be  said 
to  be  notorious,  or  such  a  defect  as  a  municipality  is  bound  to  take  notice  of. 
A  judgment  for  defendant  was  affirmed. 

II.  Other  cases. 

In  Maxfield  v.  Maine  Central  R.  Co.,  (Me.  1905)  100  Me.  79,  18  Am. 
Neg.  Rep.  112,  the  plaintiff,  a  passenger  of  the  defendant,  while  walking  on 
the  platform  of  the  station  to  board  a  train,  fell  on  ice  that  was  allowed  to 
remain  in  the  line  of  travel  and  sprained  her  ankle.  A  judgment  for  plain- 
tiff was  affirmed. 

In  Shute  v.  Bills,  (Mass.  1906)  78  N.  £.  Rep.  96,  the  plaintiff,  with  her 
husband  and  mother,  occupied  a  one-family  dwelling  house  owned  by  the 
defendants  and  situated  in  Roxbury,  the  house  being  hired  by  her  mother, 
under  a  verbal  arrangement  with  the  defendants'  agent.  Early  in  the  morn- 
ing of  Sunday,  December  8,  1901,  while  she  was  leaving  the  house  by  the 
front  door,  she  slipped  upon  the  top  step,  fell  and  was  injured.  It  had 
snowed  shortly  before,  and  the  jury  might  have  found  that  her  fall  was 
due  to  water  having  dripped  during  the  day  from  a  leak  in  a  gutter  over- 
head and  frozen  after  sunset,  leaving  a  thin  skimming  of  ice  upon  the  step. 
She  claims  to  hold  the  defendants  for  her  injuries,  on  the  ground  that  this  leak 
in  the  gutter  constituted  a  concealed  defect  existing  at  the  time  when  the  de- 
fendants let  the  house,  which  they  then  knew,  or  should  have  known,  but  of 


20  American  Negugence  Reports.  379 

which  they  gave  no  information  either  to  the  plaintiff  or  to  her  mother,  the 
tenant;  and  also  on  the  ground  that  on  its  discovery  after  occupancy  had 
begun  the  defendants'  agent  was  notified  and  requested  to  repair  it,  but  ne- 
glected so  to  do,  although  bound  to  make  such  repairs  by  express  contract 
and  also  by  contract  implied  from  a  general  custom,  by  which  they  were 
bound  to  keep  the  roof  and  gutter  in  repair;  and  also  upon  the  ground  that 
the  roof  and  gutter  did  not  pass  by  the  contract  of  letting,  but  remained  in 
the  control  of  the  defendants;  and  that  having  undertaken  to  repair,  the 
defendants  repaired  the  roof  and  gutter  in  a  negligent  manner.  Exceptions 
to  a  directed  verdict  for  defendant  were  sustained. 

In  Ukquhart  v.  Smith  &  Anthony  Co.,  (Mass.  1906)  78  N.  E.  Rep.  410, 
the  action  was  for  personal  injuries  sustained  by  plaintiff  from  a  fall  on  a 
plank  walk  that  led  from  defendant's  shop,  where  plaintiff  was  employed, 
to  a  privy  for  the  accommodation  of  the  employees.  On  the  morning  of 
the  accident,  and  for  several  days  preceding,  the  walk  had  been  covered  with 
ice  and  frozen  and  trampled  snow  from  two  to  three  inches  thick,  that  was 
in  a  rough  condition  near  the  door  and  at  the  further  end,  but  somewhat 
smoother  near  the  middle  of  the  walk.  Neither  ashes  nor  sand  had  been 
sprinkled  on  the  ice,  and  the  night  before  the  accident  there  had  been  a 
light  fall  of  snow. 

The  court  said:  Upon  the  evidence  the  jury  could  have  found  that  the 
plank  walk  was  a  part  of  the  permanent  ways  of  the  defendant's  manufactory, 
designed  for  the  use  of  its  employees  in  passing  to  and  from  the  privy  pro- 
vided for  their  accommodation,  and  which  was  located  at  the  rear  of  the 
shop  where  the  plaintiff  worked.  Being  thus  connected  and  forming  a  part 
of  the  establishment,  whether  at  common  law  or  under  Revised  Laws,  c. 
106,  9  71,  it  became  the  duty  of  the  defendant  to  maintain  the  walk  in 
suitable  condition  for  the  convenience  of  the  plaintiff,  and  if  snow  and  ice 
were  accumulated  in  such  quantities  that  upon  being  trampled,  and  then 
frozen,  the  surface  was  rendered  uneven  and  dangerous  and  so  continued 
for  several  days  before  the  accident,  there  was  evidence  that  by  reason  of  its 
negligence  this  duty  had  not  been  discharged. 

On  the  question  of  assumption  of  risk  the  court  said:  It  manifestly  could 
not  have  been  ruled  as  matter  of  law  that  because  having  observed  the  icy 
surface,  the  plaintiff  fully  appreciated  the  probability  of  being  injured,  and 
then  voluntarily  exposed  himself  to  any  danger  that  might  be  incurred  by 
attempting  to  use  the  walk.    A  judgment  for  plaintiff  was  affirmed. 


CAVANAGH  V.  BLOCK. 

Supreme  Judicial  Court,  Massachusetts,  May,  1906. 


ABUTTING  OWNER  ON  PRIVATE  WAY  — INJURY  TO  VISITOR 
FALLING  ON  WALK.  — Where  the  owner  of  a  house  abutting  on  a 
private  way  used  in  common  by  other  abutting  owners,  so  maintained  a 
conductor  of  water  from  the  roof  that  the  water  was  emptied  on  the  side- 
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walk  and  froze,  and  the  plaintiff,  while  going  to  see  an  occupant  of  one 
of  the  other  houses  on  business,  fell  on  the  ice  and  was  injured,  the 
questions  of  negligence  were  for  the  jury.1 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  Annie  Cavanagh  against  Carl  A.  Block.  There  was  a 
verdict  directed  for  defendant  and  plaintiff  brings  exceptions.  Ex- 
ceptions sustained. 

J.  A.  McGeough  and  W.  J.  Sullivan,  for  plaintiff. 

Jas.  E.  YouiJg  and  Fredk.  J.  Daggett,  for  defendant. 

Knowlton,  C.  J.  —  The  plaintiff  was  injured  by  falling  upon  an 
accumulation  of  ice  on  a  walk  at  the  side  of  a  private  way  called 
"  Humboldt  Place.''  A  block  of  eight  tenement  houses  was  built  on 
one  side  of  this  way,  close  to  the  line  of  the  sidewalk,  along  the 
front  of  the  lots.  The  defendant's  house  was  No.  6,  and,  like  the 
others,  it  occupied  the  entire  front  of  the  lot,  which  was  twenty-one 
feet  wide.  It  was  a  three-story  wooden  building,  with  a  tar  and 
gravel  roof  pitching  slightly  to  the  front  and  rear  from  the  ridgepole 
in  the  centre.  The  eaves  in  front  extended  over  the  sidewalk  about 
twenty-two  inches  from  the  wall  of  the  house.  A  gutter  was  con- 
structed  under  the  eaves  in  front,  with  a  conductor,  which  extended 
down  from  near  the  end  of  the  gutter,  on  the  side  of  the  house,  and 
emptied  water  on  the  sidewalk.  The  abutters  constructed  sidewalks 
in  front  of  their  respective  premises,  some  of  brick  and  others  of 
plank.  That  in  front  of  the  defendant's  house  was  of  plank.  All 
the  abutters  had  a  right  in  common  to  use  the  way,  and  the  side- 
walk was  used  by  all  abutters  and  others  who  had  occasion  to  pass 
over  the  way. 

The  occupant  of  one  of  these  houses  was  employed  to  do  dress- 
making for  the  plaintiff  and  the  plaintiff  went  to  the  house  on  this 
business.  She  was  there  by  invitation,  and  was  not  a  mere  licensee, 
if  that  would  make  any  difference  in  a  case  of  this  peculiar  kind, 
which  we  do  not  decide.  In  passing  along  the  way  she  stood  in  the 
place  of  an  abutter,  and  in  using  the  walk  she  was  in  the  exercise 
of  a  legal  right. 

There  was  evidence  for  the  jury  on  the  question  whether  she  was 
in  the  exercise  of  due  care.  Shipley  v.  Proctor,  177  Mass.  498,  59 
N.  E.  Rep.  119;  Smith  v.  Lowell,  6  Allen,  40;  Frost  v.  Waltham,  12 
Allen,  85 ;  McGuinness  v.  Worcester,  160  Mass.  272,  35  N.  E. 
Rep.  1068. 

1.  See  Note  of  Accidents  from  Snow  and  Ice,  appended  to  Dahlin  v. 
Walsh  (Mass.),  the  preceding  case  reported  herein. 
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She  was  not  upon  the  defendant's  premises,  and  there  is  no  evi- 
dence that  he  was  under  any  legal  obligation  to  keep  the  way  in 
front  of  his  house  safe  and  convenient  for  the  occupants  >oi  other 
houses,  or  for  those  using  the  way  in  their  right,  but  it  was  his  duty 
not  to  use  his  own  property  in  such  a  manner  as  to  create  a  nuisance 
on  the  way.  Watkins  v.  Goodall,  138  Mass.  533.  It  was  his  duty 
not  to  erect  his  house  so  near  the  way,  or  to  construct  gutters  or 
conductors  to  discharge  the  water  which  accumulated  on  his  roof 
upon  the  way  in  such  a  manner  as  to  make  a  dangerous  accumula- 
tion of  ice  in  winter,  which  would  make  the  way  unsafe  for  travel. 

There  was  evidence  from  which  the  jury  might  have  found  that 
the  construction  of  the  house  and  the  gutter  and  conductor  were 
improper  and  negligent,  in  reference  to  the  defendant's  duty  not  to 
create  a  nuisance  upon  property  which  belonged  to  others,  for  use 
in  connection  with  their  respective  estates.  The  evidence  tended 
to  show  that  this  conductor  might  be  expected  to  accumulate,  and 
did  accumulate,  in  cold  weather,  a  great  irregular  mass  of  ice  in 
that  part  of  the  way  which  was  designed  and  fitted  for  travel.  That 
there  is  a  liability  on  the  part  of  the  owner  to  one  injured  from 
such  a  cause,  has  been  decided  in  many  cases.  Kirby  v.  Boylston 
Market  Association,  14  Gray,  249,  74  Am.  Dec.  682;  Milford  v. 
Holbrook,  9  Allen,  17,  85  Am.  Dec.  735 ;  Shipley  v.  Fifty  Associates, 
101  Mass.  251,  3  Am.  Rep.  346;  Watkins  v.  Goodall,  138  Mass.  533 ; 
Smethurst  v.  Barton  Square  Church,  148  Mass.  261,  19  N.  E.  Rep. 
387,  2  L.  R.  A.  695,  12  Am.  St.  Rep.  550.  The  liability  does  not 
depend  upon  an  obligation  to  keep  the  way  in  good  condition,  but 
upon  the  duty  of  every  landowner  not  to  accumulate  water  on  his 
premises  and  discharge  it  from  a  spout  or  channel  upon  neighboring 
property  to  the  injury  of  those  rightfully  using  that  property.  The 
principle  is  very  similar  to  that  which  is  the  ground  of  the  decision 
in  Corrigan  v.  Union  Sugar  Refinery,  98  Mass.  577,  96  Am.  Dec. 
685.  Cases  like  Moffatt  v.  Kenny,  174  Mass.  311,  54  N.  E.  Rep. 
850,  where  the  injury  happened  to  the  plaintiff  while  on  the  defend- 
ant's property,  have  no  application  to  this  suit. 

The  defendant  testified  that  if  there  was  any  occasion  to  repair 
the  roof  or  look  after  the  conductor  or  gutter,  his  agent  would 
employ  a  man  to  do  it,  and  the  defendant  would  pay  the  bill.  He 
also  said  that  he  made  all  repairs,  and  once  every  year  before  the 
cold  weather  he  employed  a  man  to  clean  out  the  gutters.  The  jury 
well  might  find  that  the  defendant,  and  not  the  tenant,  was  respon- 
sible for  the  construction  and  condition  of  the  roof,  gutter  and  con- 
ductor.    The  defendant  was  not  relieved  from  his  duty  to  keep  the 
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premises  in  such  a  condition  as  not  to  create  a  nuisance  by  a  covenant 
of  the  tenant  as  in  Wixon  v.  Bruce,  187  Mass.  232,  72  N.  E.  Rep. 
978,  68  L.  R.  A.  248. 

We  are  of  opinion  that  the  case  should  have  been  submitted  to  the 
jury. 

Exceptions  sustained. 


BAKKER  V.  WELSH. 

Supreme  Court,  Michigan,  July,  1906. 


PHYSICIANS  AND  SURGEONS  —  MINOR  OPERATED  ON  WITH- 
OUT CONSENT  OF  PARENTS  AND  DYING  WHEN  ANES- 
THETIC ADMINISTERED.  — Where  a  boy  seventeen  years  of  age 
had  a  tumor  growth  on  his  ear,  for  which  he  had  been  treated,  went 
with  some  adult  relatives  to  a  surgeon  for  an  examination  and  some 
days  afterwards  returned  to  the  surgeon  with  one  of  the  adult  relatives 
for  the  purpose  of  having  the  tumor  removed,  and  while  on  the  operating 
table,  after  his  heart  and  lungs  had  been  examined  and  while  an  anaes- 
thetic was  being  administered,  he  died,  the  surgeons  who  were  to  per7 
form  the  operation  and  who  administered  the  anaesthetic  were  not  liable 
in  damages  to  the  boy's  father,  from  the  fact  that  his  consent  had  not 
been  obtained  before  performing  the  operation. 

Error  to  Superior  Court  of  Grand  Rapids. 

Action  by  Jan  Bakker  as  administrator  of  Stephen  Bakker,  de- 
ceased, against  D.  Emmett  Welsh  and  another.  There  was  judg- 
ment for  defendants,  and  plaintiff  brings  error.    Affirmed. 

Argued  before  McAlvey,  Grant,  Ostrander,  Hooker  and 
Moore,  JJ. 

Lombard  &  Hext,  for  appellant. 

Albert  Crane  and  Mark  Norris,  for  appellees. 

Moore,  J.  —  Stephen  Bakker  died  upon  the  operating  table  at  a 
hospital  in  Grand  Rapids,  while  defendant  Apted  was  administering 
to  him  chloroform  preparatory  to  the  removal  of  a  tumor  by  the 
defendant  Welsh.  The  plaintiff  is  the  father  of  the  deceased,  and, 
after  being  appointed  administrator  of  the  estate  of  deceased, 
brought  this  suit;  his  counsel  stating  upon  the  trial  that  his  claim 
was  under  what  is  known  by  the  lawyers  and  the  courts  as  the 
"  Death  Act."  The  trial  judge  directed  a  verdict  in  favor  of  the 
defendants.    The  case  is  brought  here  by  writ  of  error. 

Stephen  Bakker  was  seventeen  years  old.    He  lived  with  his  father 
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on  a  farm.  He  was  a  large,  healthy-appearing  person.  He  had  a 
tumor  upon  his  left  ear  about  the  size  of  a  dove's  egg.  Some  time 
before  his  death  he  had  received  treatment,  and  the  tumor  nearly 
disappeared;  but  prior  to  the  middle  of  February,  1904,  it  reap- 
peared, and  he  came  to  Grand  Rapids  to  consult  some  physician 
about  it.  He  had  an  aunt  about  sixty  years  old  and  two  adult 
sisters  living  in  Grand  Rapids,  with  whom  he  went  to  the  office  of 
the  defendant  Welsh,  who  was  a  specialist  and  had  practiced  medi- 
cine and  surgery  a  long  time.  After  an  examination  he  was  told 
it  would  be  necessary  to  have  a  microscopic  examination  made  to 
determine  the  character  of  the  growth,  and  he  was  sent  to  Dr.  Wil- 
liams, another  specialist,  who  made  an  incision  and  obtained  a  speci- 
men from  the  tumor,  and  young  Bakker  returned  to  his  father's. 
On  the  following  Saturday  or  Sunday  he  again  went  to  the  office  of 
Dr.  Welsh,  accompanied  by  at  least  one  of  his  sisters,  and  was  in- 
formed of  the  report  made  by  Dr.  Williams,  and  was  told  it  would 
be  best  to  have  the  tumor  removed  by  a  surgical  operation  at  the 
hospital. 

The  testimony  is  somewhat  conflicting  as  to  what  was  said.  The 
sister  claims  Stephen  objected  to  taking  an  anaesthetic,  and  was 
told  there  was  no  danger.  The  doctor  says  that  he  told  him  there 
was  always  some  danger  in  taking  an  anaesthetic,  but  that  he  advised 
him  to  have  the  operation  performed.  On  Tuesday  afternoon 
Stephen,  with  his  aunt  and  at  least  one  sister,  went  again  to  the  office 
of  Dr.  Welsh  and  was  sent  from  there  to  the  hospital,  where  they 
all  understood  an  operation  should  be  performed  the  following  day. 
In  the  meantime  Dr.  Welsh  had  arranged  with  Dr.  Apted,  an  expert 
in  the  administration  of  anaesthetics,  to  administer  the  chloroform. 
A  careful  examination  of  the  heart  and  lungs  of  the  young  man  was 
made.  They  appeared  to  be  normal,  and  in  the  presence  of  the 
hospital  nurse  and  the  doctors,  with  the  usual  appliances  for  success- 
ful operations  at  hand,  young  Bakker  was  put  upon  the  table.  Dr. 
Apted  began  to  administer  chloroform  by  means  of  the  mask  and 
drop  method,  and  had  administered  about  one-third  of  an  ounce, 
taking  from  seven  to  ten  minutes  in  which  to  do  it,  and  Dr.  Welsh 
was  just  about  to  commence  the  operation,  when  suddenly  the  heart 
of  the  patient  stopped  beating.  Every  means  known  to  the  profession 
was  used  to  revive  the  patient,  but  he  was  already  dead.  The  record 
shows  the  father  did  not  know  an  operation  was  to  be  performed. 
There  were  two  counts  in  the  declaration.  Stripped  of  legal 
verbiage  the  first  stated  that  Stephen  Bakker  was  a  minor  and  it 
was  known  to  the  defendant  Welsh  he  was  a  minor,  and  that  it  was 
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Dr.  Welsh's  duty  to  inform  the  father  and  get  his  consent  before 
entering  upon  this  operation.  The  second  count  charges  what  is 
known  as  malpractice  or  want  of  skill  in  the  operation,  and  that 
young  Bakker  died  by  reason  of  an  improper  administration  of  an 
anaesthetic.  The  record,  instead  of  disclosing  want  of  skill  in  the 
operation,  shows  quite  the  contrary.  We  have  no  hesitancy  in  saying 
the  trial  judge  was  quite  right  in  so  saying  when  he  directed  a 
verdict. 

We  then  come  to  the  question :  Are  defendants  liable  in  this  action 
because  they  engaged  in  this  operation  without  obtaining  the  con- 
sent of  the  father?  Counsel  for  the  plaintiff  are  very  frank  with 
the  court,  and  say  in  their  brief :  "  We  are  unable  to  aid  the  court 
by  reference  to  any  decisions  in  point.  We  have  devoted  much 
time  and  research  to  this  interesting  question,  but  have  been  unable 
to  find  any  decisions  of  a  higher  court  either  supporting  or  opposing 
the  plaintiff's  contention,  and  we  will  therefore  have  to  be  content 
by  calling  the  court's  attention  to  such  general  reasoning  as  leads 
us  to  take  the  view  herein  contended  for."  They  then  argue  at 
length  and  with  a  good  deal  of  force  that,  as  the  father  is  the  natural 
guardian  of  the  child  and  is  entitled  to  his  custody  and  his  services, 
he  cannot  be  deprived  of  them  without  his  consent.  We  quote: 
"  We  contend  that  it  is  wrong  in  every  sense,  except  in  cases  of 
emergency,  for  a  physician  and  surgeon  to  enter  upon  a  dangerous 
operation,  or,  as  in  this  case,  the  administration  of  an  anaesthetic, 
conceded  to  be  always  accompanied  with  danger  that  death  may 
result,  without  the  knowledge  and  consent  of  the  parent  or  guardian. 
It  is  against  public  policy  and  the  sacred  rights  we  have  in  our 
children  that  surgeons  should  take  them  in  charge  without  our 
knowledge  and  send  to  us  a  corpse  as  the  first  notice  or  intimation 
of  their  relation  to  the  case.,,  On  the  part  of  defendants  it  is  con- 
tended: i.  Consent  of  the  father  was  unnecessary.  2.  The  lack 
of  consent  was  not  the  cause  of  the  boy's  death,  hence  not  actionable. 

3.  That  if  it  were,  the  action  does  not  survive  under  the  Death  Act. 

4.  That  the  action,  if  any,  is  in  the  father,  not  in  the  administrator. 
We  do  not  think  it  necessary  to  a  disposition  of  the  case  to  de- 
cide all  of  the  defenses  interposed  by  the  defendant.  The  record 
shows  a  young  fellow  almost  grown  into  manhood,  who  has  been 
for  a  considerable  period  of  time,  while  living  with  his  father,  af- 
flicted with  a  tumor.  He  has  attempted,  while  at  home,  to  have  it 
removed  by  absorption.  It  does  disappear,  but  after  a  time  it  re- 
appears. He  goes  up  to  a  large  city,  and  with  an  aunt  and  two 
sisters,  all  adults,  submits  to  examination,  receives  some  advice,  and 
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goes  back  to  his  father  with  an  agreement  to  return  later  to  receive 
the  report  of  the  expert  who  is  to  make  the  microscopic  examination. 
He  returns  accordingly,  and  with  at  least  some  of  his  adult  relatives 
arranges  to  have  a  surgical  operation  of  a  not  very  dangerous  char- 
acter performed.  Preparations  are  made  for  its  performance.  There 
is  nothing  in  the  record  to  indicate  that  if  the  consent  of  the  father 
had  been  asked  it  would  not  have  been  freely  given.  There  is  noth- 
ing in  the  record  to  indicate  to  the  doctors,  before  entering  upon 
the  operation,  that  the  father  did  not  approve  of  his  son's  going 
with  his  aunt  and  adult  sisters,  and  consulting  a  physician  as  to  his 
ailment,  and  following  his  advice.  We  think  it  would  be  altogether 
too  harsh  a  rule  to  say  that  under  the  circumstances  disclosed  by 
this  record,  in  a  suit  under  the  statute  declared  upon,  the  defendants 
should  be  held  liable  because  they  did  not  obtain  the  consent  of  the 
father  to  the  administration  of  the  anaesthetic. 
Judgment  is  affirmed. 


OAHROOGE  V.  PERE  MARQUETTE  R.  CO. 

Supreme  Court,  Michigan,  July,  1906. 


CARRIER  AND  PASSENGER  —  BAGGAGE  —  MERCHANDISE 
CHECKED  AS  BAGGAGE  WITH  NOTICE  TO  AGENT.  —  Where 
a  railroad  company  accepted  and  checked  merchandise  as  the  baggage  of 
a  passenger  and  it  was  lost  in  transit  the  company  was  liable  though  the 
company's  agent  was  not  expressly  notified  that  the  baggage  was  mer- 
chandise, when  he  had  notice  or  knowledge  sufficient  to  put  him  on  in- 
quiry. 

REMARKS  OF  COUNSEL  FOR  PLAINTIFF.  — Though  reference  by 
plaintiffs  counsel  to  the  ability  of  the  railroad  company  to  obtain  wit- 
nesses and  their  failure  to  do  so  should  have  been  omitted,  it  was  not  of 
such  a  nature  as  to  prejudice  die  jury  against  the  defendant 

Error  to  Superior  Court  of  Grand  Rapids. 

Action  by  George  Dahrooge  against  the  Pere  Marquette  Railroad 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed, 

Argued  before  Carpenter,  C.  J.,  and  Montgomery,  Ostrander, 
Hooker  and  Moore,  JJ. 

Charles  McPherson  (F.  W.  Stevens,  of  counsel),  for  ap- 
pellant. 

G.  A.  Wolf  (S.  Wesselius,  of  counsel),  for  appellee. 
Vol.  XX— 25 
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Carpenter,  C.  J.  —  The  plaintiff  is  a  merchant,  who  travels  from 
place  to  place  by  rail,  taking  with  him  his  stock,  consisting,  in  large 
part,  of  fine  silk  apparel  for  ladies.  On  October  25,  1904,  he  was 
at  Ludington,  and,  desiring  to  go  to  Traverse  City,  purchased  a 
ticket  over  defendant's  line  and  had  his  goods  checked  as  baggage. 
He  had  four  parcels  with  him  —  one  zinc  trunk,  two  large  telescopes 
and  a  hand  satchel.  The  last  he  did  not  check,  but  the  first  three 
were  checked  and  marked  on  the  agent's  memorandum,  "  Z.  T.,  Tel. 
and  S.  C,"  meaning  zinc  trunk,  telescope  and  sample  case.  Plain- 
tiff testified  that  he  told  the  agent  that  he  was  a  sample  merchant. 
The  agent  testified  that  plaintiff  said  nothing  to  him  as  to  the  con- 
tents of  the  baggage  and  that  he  did  not  have  any  knowledge  of  its 
contents.  One  of  the  telescopes  was  never  delivered  to  plaintiff, 
and  this  action  was  brought  to  recover  the  value  of  its  contents. 
Judgment  passed  for  plaintiff  in  the  sum  of  $1,325.  Defendant 
brings  error. 

The  trial  judge  charged  the  jury  as  follows :  "  If  a  passenger  ships 
merchandise  in  his  trunk,  without  notice  to  the  railroad  company  or 
knowledge  on  its  part  of  the  contents  of  the  trunk,  the  company  is 
not  responsible  for  its  loss.  It  is  the  duty  of  the  passenger  to  give 
the  carrier  notice  that  his  trunk  contains  merchandise,  or  things 
which  cannot  be  included  as  baggage,  unless  the  carrier  has  knowl- 
edge that  the  contents  of  a  trunk  are  not  baggage  but  merchandise. 
For  the  purpose  of  showing  that  the  defendant  had  notice,  you  have 
heard  the  testimony  of  the  plaintiff  as  to  his  conversation  with  the 
baggageman  Smith,  at  Ludington,  when  he  checked  the  baggage. 
You  have  also  heard  the  testimony  of  Baggageman  Smith  in  regard 
to  what  took  place,  and  it  is  for  you  to  say  whether  the  baggageman, 
Mr.  Smith,  was  notified  or  had  sufficient  knowledge  from  the  facts 
surrounding  the  case  that  the  contents  of  this  telescope  was  mer- 
chandise or  not.  The  notice  to  the  railroad  or  its  agent  need  not  be 
an  express  notice.  If  the  agent  or  the  company  had  sufficient  notice 
or  knowledge  of  the  facts  to  put  a  person  on  inquiry  it  is  equivalent 
to  notice.  If  you  find,  by  a  fair  preponderance  of  the  evidence,  that 
the  plaintiff  was  a  passenger  as  claimed,  and  that  he  informed  the 
defendant's  agent,  the  baggageman  at  Ludington,  when  he  checked 
the  baggage  and  telescope,  that  they  contained  samples  or  merchan- 
dise, and  that  they  had  notice  in  any  way,  and  that  the  goods  in 
question  while  in  transit  were  lost  by  the  defendant's  negligence, 
such  information  is  sufficient  notice  to  render  the  defendant  liable 
for  such  negligent  loss ;  but  if,  on  the  other  hand,  you  do  not  find, 
by  a  fair  preponderance  of  the  evidence,  that  the  plaintiff  informed 
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the  baggageman,  the  agent  at  Ludington,  when  he  checked  the  bag- 
gage, or  that  he  and  the  company  did  not  know  the  character  of  the 
baggage,  that  the  telescope  in  question  contained  samples  or  mer- 
chandise, I  say,  if  you  do  not  find  that  to  be  the  fact,  that  would  be 
the  end  of  the  case,  and  your  verdict  would  have  to  be  no  cause  of 
action.  But  the  passenger  cannot  require  the  railroad  company  to 
carry  as  baggage  to  be  checked  on  his  ticket  articles  of  merchandise 
which  the  passenger  carries  to  sell  or  exhibit  as  samples.  The 
articles  of  women's  wearing  apparel  which  the  plaintiff  claims  to 
have  lost  were  not  such  articles  as  he  was  entitled  to  have  checked 
as  his  personal  baggage;  but  unless,  as  I  have  said,  you  find  that 
the  agent  of  the  defendant  who  received  such  articles  at  Ludington 
as  plaintiff's  baggage  was  notified,  or  the  company  had  knowledge, 
that  the  satchel  or  telescope  which  the  plaintiff  claims  to  have  lost 
contained  articles  of  merchandise  not  intended  for  the  personal  use 
of  the  plaintiff  on  his  journey,  your  verdict  must  be  for  the  defend- 
ant." 

Error  is  assigned  upon  that  portion  of  the  instruction  which  states 
that  notice  to  the  agent  need  not  be  express  notice,  but  that,  if  the 
agent  or  the  company  has  sufficient  notice  or  knowledge  to  put  a 
person  on  inquiry,  it  is  equivalent  to  notice.  In  view  of  the  issue 
presented,  it  must  be  inferred  that  the  jury  would  understand  from 
this  instruction  that  the  agent  must,  before  liability  could  be  affirmed, 
be  found  to  have  had  knowledge  that  the  parcels  contained  some- 
thing other  than  the  plaintiff's  personal  luggage.  In  Amory  v. 
Wabash  R.  R.  Co.,  130  Mich.  407,  90  N.  W.  Rep.  23,  it  was  said: 
"  It  is  the  duty  of  the  passenger  to  give  the  carrier  notice  that  his 
trunk  contains  merchandise  or  things  which  cannot  be  included  as 
baggage,  unless  the  carrier  has  knowledge  that  the  contents  of  the 
trunk  are  not  baggage,  but  merchandise."  It  was  also  held  that 
knowledge  was  equivalent  to  notice.  And  in  that  case  it  was  per- 
mitted the  jury  to  find  knowledge  without  proof  of  direct  notice.  It 
would  seem  to  follow  that  notice  of  such  facts  as  show  that  the  agent 
had  direct  knowledge  that  the  plaintiff  was  sending  something  other 
than  his  personal  luggage  was  sufficient  to  call  upon  the  agent  to 
make  inquiry.  Wade  on  Notice,  §  11.  A  charge  in  the  language 
of  the  one  under  consideration  was  distinctly  approved  in  Railway 
Co.  v.  Millinery  Co.,  (Tex.  Civ.  App.)  29  S.  W.  Rep.  196.  See, 
also,  Sloman  v.  Railway  Co.,  67  N.  Y.  208.  In  Railway  Co.  v. 
McGahey,  63  Ark.  344,  38  S.  W.  Rep.  659,  36  L.  R.  A.  781,  58  Am. 
St.  Rep.  in,  it  was  said:  "  When  a  passenger  presents  to  the  car- 
rier for  transportation  his  goods  and  chattels,  and  makes  known 
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what  they  are  or  exposes  them  to  view  or  packs  them  in  a  way  to 
give  to  any  one  concerned  good  reason  to  understand  and  know  that 
they  are  not  usually  carried  as  baggage,  and  demands  transportation 
of  them  as  his  luggage,  and  the  carrier  receives  and  carries  them 
accordingly,  he  will  be  responsible  for  them  as  baggage,  notwith- 
standing he  was  not  bound  to  accept  and  transport  them  as  such." 
See  note  to  this  case  in  36  L.  R.  A.  781,  where  the  cases  are  col- 
lated. 

In  the  course  of  the  argument  of  plaintiff's  counsel,  he  used  the 
following  language :  "  They  brought  a  man  over  here  from  Fried- 
man's to  do  what?  To  swear  that  these  goods  had  a  certain  value. 
If  they  had  a  good  defense  in  this  case,  they  would  have  come  here 
with  witnesses  to  swear  that  there  were  no  goods  of  this  value  made 
to  sell.  That  would  have  been  a  good  defense.  This  town  is  full 
of  silk  houses  and  dry  goods  clerks.  Have  you  heard  from  a  single 
witness  in  this  case  who  comes  here  to  testify  that  garments  of  this 
rustle  silk  and  Chinese  silk,  worth  $35  to  $60,  are  not  made  and 
are  not  sold  to  these  women?  No;  not  a  word  about  that.  This 
railway  company  has  behind  it  all  the  money  it  needs  to  do  business. 
Mr.  McPherson :  I  take  an  exception  to  that  statement.  Mr.  Wes- 
selius:  Is  there  any  harm  in  saying  that  the  railway  company  has 
money  sufficient  to  do  business  with.  It  is  within  their  province 
and  it  was  within  their  power  to  take  the  deposition  of  the  one  man 
who  brought  these  goods  to  the  city  of  Grand  Rapids."  No  request 
was  preferred  to  the  court  covering  the  subject ;  but  on  a  motion  for 
a  new  trial  it  was  urged  that  this  was  prejudicial  to  defendant,  and 
error.  The  case  of  Cavanaugh  v.  Riverside  Twp.,  (Mich.)  99  N.  W. 
Rep.  876,  is  cited  in  support  of  this  claim.  In  that  case  the  com- 
ment on  defendant's  failure  to  call  a  witness  went  farther.  Plain- 
tiff's counsel  undertook  to  tell  the  jury  what  the  witness  would 
have  been  ^compelled  to  testify  to  if  placed  on  the  stand.  In  the 
present  case  the  comment  called  attention  to  the  absence  of  testi- 
mony only.  While  the  reference  to  the  defendant's  ability  to  pro- 
cure witnesses  should  have  been  omitted,  we  agree  with  the  trial 
judge  that  it  was  not  calculated  to  prejudice  the  jury.  No  appeal 
was  made  to  the  jury,  except  one  based  on  the  absence  of  testimony 
to  meet  the  case  made  by  the  plaintiff. 

No  error  appears.    Judgment  affirmed. 
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MAEHREN  V.  GREAT  NORTHERN  R'Y  CO. 

Supreme  Court,  Minnesota,  June,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  — RULE  OF  COMPANY' 
NOT  COMPLIED  WITH  — COLLISION  OF  TRAINS.—  1.  Action  to 
recover  for  personal  injuries  sustained  by  a  locomotive  engineer  by  a 
rear-end  collision  between  two  freight  trains  of  the  defendant  Defense 
that  the  plaintiff  was  guilty  of  contributory  negligence  in  not  complying 
with  a  rule  requiring  all  trains  to  approach  all  stations  and  water  tanks 
under  control.  Held,  if  compliance  by  the  servant  with  a  general  rule 
is  rendered  impossible  by  other  and  inconsistent  orders  and  duties  im- 
posed by  the  master,  negligence  cannot  be  imputed  to  the  servant  for 
not  following  the  general  rule. 

SAME.  —  2.  If  the  plaintiff  had  his  train  under  control  as  he  approached 
the  station,  or  if  he  did  not,  if  he  used  due  care  and,  under  the  circum- 
stances of  the  case,  did  all  that  it  was  reasonably  possible  for  him  to 
do,  consistent  with  other  rules  and  duties,  if  any,  imposed  upon  him  by 
the  defendant,  to  comply  with  the  rule  as  to  having  his  train  under  con- 
trol, he  would  not  be  guilty  of  contributory  negligence,  otherwise  he 
would  be. 

SAME.  —  3.  It  was  error  for  the  trial  court  to  instruct  the  jury  to  the  effect 
that  if  the  plaintiff  exercised  the  care  and  diligence  to  keep  his  train 
under  control  ordinarily  exercised  by  engineers  under  like  circumstances 
he  was  not  guilty  of  contributory  negligence. 

SAME  — QUESTION  FOR  JURY.  — 4.  The  evidence  in  this  case  was  suf- 
ficient to  take  the  case  to  the  jury  upon  the  question  of  the  alleged 
contributory  negligence  of  the  plaintiff  in  not  complying  with  the  rule. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Stearns  County. 

Action  by  Casper  Maehren  against  the  Great  Northern  Railway 
Company.  Verdict  for  plaintiff,  and  from  an  order  denying  a 
motion  for  judgment  or  for  a  new  trial,  defendant  appeals.  Reversed 
and  new  trial  granted. 

M.  L.  Countryman  and  Geo.  H.  Reynolds,  for  appellant. 

Calhoun  &  Bennett  and  Donohue  &  Stevens,  for  respondent. 

Start,  C.  J.  —  Action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  a  rear-end  collision  between  two  freight 
trains  of  the  defendant  at  Osakis,  this  State,  on  September  27,  1904. 
Verdict  for  the  plaintiff  for  $5,000.  The  defendant  appealed  from 
an  order  denying  its  alternative  motion  for  judgment  or  for  a  new 
trial.  That  the  plaintiff  was  injured  to  some  extent  by  the  col- 
lision, and  that  it  was  caused  by  the  negligence  of  the  defendant's 
servants  in  charge  of  the  head  train,  is  not  controverted. 
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i.  It  is,  however,  the  contention  of  the  defendant  that  the  evi- 
dence establishes  the  contributory  negligence  of  the  plaintiff  as  a 
matter  of  law,  in  that  he  violated  rule  53  of  the  defendant,  which 
provided  that :  "  All  trains  must  approach  all  stations  and  water 
tanks  between  stations  under  control,  and  so  proceed  until  the  track 
is  plainly  seen  to  be  clear.  The  responsibility  for  a  collision  at  a 
station,  or  at  a  water  tank  between  stations,  will  rest  with  the  fol- 
lowing or  incoming  train.  This  will  not  relieve  train  and  engine 
men  from  responsibility  of  protecting  trains  at  stations  and  water 
tanks  as  provided  by  rules  49  and  57 ;  "  that  is,  by  sending  a  flagman 
back  a  sufficient  distance  to  warn  other  trains  by  the  use  of  flags, 
torpedoes  or  other  signals.  Evidence  was  offered  on  the  trial  tend- 
ing to  establish  the  following  facts:  That  the  plaintiff  was  a  loco- 
motive engineer,  and  on  September  27,  1904,  at  2 125  o'clock  a.  m., 
he  left  Barnesville  for  Melrose,  this  State,  in  charge  of  a  live  stock 
train  of  twenty-eight  cars.  The  time  schedule  of  his  train  to  Evans- 
ville,  and  of  a  similar  train  preceding  his  own,  was  delivered  to 
him.  These  particular  trains  had  the  right  of  way  over  all  trains, 
except  passenger  trains,  from  Barnesville  to  Evansville,  a  distance 
of  fifty-six  miles.  The  plaintiff  reached  Evansville  one-half  hour 
behind  schedule  time.  Here  he  received  an  order  fixing  his  time 
schedule  to  Melrose,  the  end  of  his  run,  with  an  admonition  from 
the  defendant's  superintendent  to  the  effect  that  he  did  not  make  good 
time  to  Evansville,  and  to  try  and  reach  Melrose  on  time.  No  time 
schedule  of  the  head  train  from  Evansville  to  Melrose  was  given  to 
him.  He  also  had  an  order  directing  him  to  run  not  exceeding  ten 
to  twelve  miles  between  switches  at  Osakis.  He  reached  a  point 
one  and  three-quarter  miles  west^  of  Osakis  at  5 158  o'clock  a.  m. 
The  morning  was  dark  and  foggy,  and  his  rails  slippery.  At  a  point 
one  and  one-half  miles  west  of  Osakis  he  shut  off  steam,  applied  the 
brakes  and  reduced  the  speed  of  the  train  to  sixteen  or  eighteen 
miles  an  hour,  and  at  a  point  one-half  mile  west  of  Osakis  the  speed 
was  reduced  to  eight  or  ten  miles  an  hour.  It  was  downgrade  and 
he  sat  looking  ahead  with  his  hand  on  the  brake  which  was  set. 
The  speed  was  eight  to  ten  miles  an  hour.  The  head  train  was  de- 
layed by  a  hot  box,  and  stopped  seventy-five  feet  west  of  the  first 
switch,  without  sending  back  a  man  to  warn,  by  flags,  torpedoes  or 
other  signals,  other  trains,  as  was  the  duty  of  those  in  charge  of  the 
head  train.  The  collision  occurred  seventy-five  feet  west  of  the  first 
switch,  not  between  the  switches.  The  water  tank  was  some  900 
feet  east  of  that  point.  The  plaintiff  at  the  rate  he  was  running 
could  have  stopped  it  in  400  feet,  but,  owing  to  the  fog,  he  could 
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not  see  that  distance.  When  he  saw  the  caboose  of  the  head  train 
on  the  track  it  was  too  late  to  avoid  the  collision,  and  he  let  go  of  the 
brake,  pulled  the  whistle  rope,  jumped  off  his  engine,  and  was  in- 
jured. He  testified  to  the  effect  that,  if  the  flagman  or  danger  signal 
had  been  placed  150  feet  back  of  the  rear  of  the  head  train,  he  would 
have  avoided  the  collision.  The  statements  of  the  plaintiff,  made  to 
the  superintendent  after  the  accident,  differed  in  some  material  par- 
ticulars from  his  testimony  on  the  trial.  The  credibility  of  his  testi- 
mony was  for  the  jury,  and  his  testimony  tended  to  establish  the 
facts  we  have  stated.  It  is  clear  that  the  plaintiff  did  not  have  his 
train  under  such  control,  at  the  time  of  the  collision,  that  he  could 
have  stopped  it  within  a  distance  covered  by  the  range  of  his 
vision. 

It  is  the  contention  of  the  defendant  that  it  was  the  plaintiff's  ab- 
solute duty  so  to  have  his  train  under  control  that  he  could  have 
stopped  it  within  a  distance  limited  by  his  range  of  vision,  and 
that,  failing  so  to  do,  he  was  guilty  of  contributory  negligence  as  a 
matter  of  law.  It  is  to  be  noted  that  rule  53  requires  that  all  trains 
must  approach  all  stations  and  water  tanks  under  control  and  so 
proceed  until  the  track  is  plainly  seen  to  be  clear,  that  it  does  not 
command  the  doing  or  not  doing  of  any  particular  specific  act,  but 
that  it  is  one  calling  for  the  exercise  of  judgment  and  diligence  on 
the  part  of  the  engineer,  and  further  that  it  must  be  considered  in 
connection  with  other  rules,  and  other  duties,  if  any,  imposed  upon 
him  by  the  defendant.  This  case  is  to  be  distinguished  from  those 
cited  by  the  counsel  for  the  defendant,  which  involved  rules  which 
were  absolute  in  their  terms  and  commanded  the  doing  of  a  par- 
ticular act,  such  as  testing  the  brakes,  or  inspecting  some  part  of 
the  train.  See  Nordquist  v.  Railway  Co.,  89  Minn.  485,  95  N.  W. 
Rep.  322,  and  Scott  v.  Railway  Co.,  90  Minn.  135,  95  N.  W  Rep. 
892.  In  principle  the  case  at  bar  is  not  essentially  different  from  the 
case  of  Hall  v.  Railway  Co.,  46  Minn.  439,  16  Am.  Neg.  Cas.  300, 
49  N.  W.  Rep.  239.  The  rule  in  that  case  somewhat  differed  in  its 
terms  from  the  rule  here  in  question,  but  it  was  quite  as  absolute 
and  mandatory  as  to  the  duty  of  engineers  to  have  their  trains  under 
control  when  approaching  and  passing  stations  as  is  the  rule  in  this 
case.  In  that  case  the  court  refused  to  give  a  requested  instruction 
to  the  effect  that  it  was  the  engineer's  duty,  while  running  through 
the  yard  and  approaching  the  switches,  to  have  his  train  under  com- 
plete control  so  that  he  could  stop  it  within  the  distance  covered  by 
his  range  of  vision,  and,  failing  to  do  so,  would  be  guilty  of  con- 
tributory negligence.    The  refusal  to  give  the  instruction  was  held 
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to  be  correct  on  appeal  to  this  court,  which  held  that  the  rule  must 
receive  reasonable  construction,  and  that  the  duty  of  the  engineer 
under  the  rule  must  be  determined  in  each  particular  case  with 
reference  to  its  facts  and  other  rules  and  duties  imposed  upon  him 
by  the  railway  company.  And  further,  that  if  compliance  by  a 
servant  with  a  general  rule  is  rendered  impossible  by  other  and 
inconsistent  orders  or  duties  given  or  imposed  by  the  master,  negli- 
gence cannot  be  imputed  to  the  servant  for  not  following  the  general 
rule.  The  evidence  in  this  case  tending  to  show  the  time  and  place 
and  circumstances  of  the  collision,  the  time  schedules  given  to  the 
plaintiff  by  which  to  run  his  train,  the  admonition  of  the  superin- 
tendent, and  the  order  limiting  the  running  time  between  switches 
at  Osakis  was  sufficient  to  take  the  case  to  the  jury  upon  the  ques- 
tion of  the  plaintiff's  alleged  contributory  negligence.  We  do  not 
discuss  the  evidence,  as  there  must  be  a  new  trial  ordered  upon 
another  ground.  It  follows  that  the  defendant's  motion  for  judg- 
ment absolute  was  correctly  denied. 

2.  The  trial  court,  at  the  request  of  the  defendant,  correctly  in- 
structed the  jury  as  to  the  duty  of  the  plaintiff  to  obey  the  rule, 
and  the  effect  upon  his  right  to  recover  in  case  he  disobeyed  it.  But 
in  the  general  charge  the  jury  were  instructed  that,  if  the  plaintiff 
had  control  of  his  train  at  the  time  in  question,  or  failing  to  have 
control  of  it,  he  exercised  that  care  and  diligence  at  the  time  to  have 
or  keep  such  control  as  is  ordinarily  exercised  by  engineers  under 
like  circumstances  and  conditions,  then  he  would  not  be  guilty  of 
contributory  negligence.  This  was  error,  for  the  instruction  was  to 
the  effect,  that  if  plaintiff  exercised  the  care  and  diligence  to  keep 
his  train  under  control  ordinarily  exercised  by  engineers  under  like 
circumstances  and  conditions  then  he  would  not  be  guilty  of  con- 
tributory negligence.  The  importance  and  necessity  of  complying 
with  the  rule  in  question  must  not  be  minimized,  for  the  safety  of 
human  lives  and  limbs  depends  upon  such  compliance.  The  jury 
should  have  been  instructed  to  the  effect  that  if  the  plaintiff  had  his 
train  under  control  as  he  approached  the  station,  or  if  he  did  not, 
if  he  used  due  care,  and,  under  the  circumstances  of  the  case  as  dis- 
closed by  the  evidence,  did  all  that  was  reasonably  possible  for  him 
to  do,  consistent  with  the  other  rules  and  duties  imposed  upon  him 
by  the  defendant,  to  comply  with  the  rule  as  to  having  his  train  under 
control,  he  was  not  guilty  of  contributory  negligence;  otherwise  he 
was  so  guilty.  Or,  in  other  words,  the  question  for  the  jury  was, 
did  the  plaintiff,  under  all  the  circumstances  disclosed  by  the  evi- 
dence, exercise  due  care  —  that  is,  ordinary  care  —  to  comply  with 
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the  rule?  If  he  did,  he  was  not  guilty  of  contributory  negligence. 
If  he  did  not,  he  was  so  guilty.  It  is  urged  by  plaintiff's  counsel 
that  the  error  was  not  a  reversible  one,  for  the  reason  that  the 
charge  taken  as  a  whole  was  correct  It  is  the  rule  of  this  court  not 
to  reverse  for  errors  in  the  charge  of  the  trial  court  to  the  jury 
when  it  fairly  appears  from  the  charge  as  a  whole  that  the  jury  were 
properly  instructed  and  could  not  have  been  misled  by  any  technical 
errors.  However,  the  difficulty  in  this  case  is  that  the  error  was 
fundamental,  and  was  repeated  several  times;  hence  it  was  mani- 
festly reversible  error. 

3.  The  defendant  also  urges  that  the  damages  awarded  are  exces- 
sive. We  have  not  considered  this  question,  and  we  are  not  to  be 
understood  as  approving  or  criticising  the  verdict  in  this  report.  It 
is  unnecessary  to  do  either  in  view  of  the  fact  that  there  is  to  be  a 
new  trial. 

Order  appealed  from  reversed,  and  a  new  trial  granted. 


MYHRE  V.  SCHLEUDER  ET  AL. 

Supreme  Court,  Minnesota,  June,  ipo6. 


LANDLORD  AND  TENANT  — REPAIRS  BY  TENANT  AUTHOR- 
IZED BY  LANDLORD  CAUSING  INJURY  TO  OTHER  TENANT. 
— 1.  A  landlord  who  authorizes  his  tenant  on  the  second  floor  of  a  build- 
ing to  reconstruct  a  porch  and  stairway  suitable  for  such  tenant's  purposes, 
at  his  own  cost,  the  same  to  be  under  the  tenant's  exclusive  control,  is 
liable  to  another  tenant,  or  servants,  occupying  the  first  floor,  for  a 
failure  to  exercise  ordinary  care  in  seeing  that  the  improvement  is  made 
reasonably  safe. 

SAME.  —  2.  The  landlord  does  not  escape  such  obligation  by  turning  the 
whole  matter  over  to  the  upper  tenant  with  full  authority  to  act;  him- 
self remaining  in  ignorance  of  the  plan  and  manner  of  executing  the 
work.  In  such  case  he  stands  in  the  same  relation  to  his  lower  tenant 
as  though  he  had  himself  made  the  improvement. 

SAME  — EVIDENCE.  — 3.  The  evidence  supports  the  claim  that  the  plat- 
form was  defectively  constructed,  collapsed  for  that  reason,  and  that  the 
landlord  failed  to  exercise  the  proper  degree  of  care  to  supervise  the 
improvement.      No  errors. 
(Syllabus  by  the  Court.) 

Action  by  C.  J.  Myhre  against  Gustav  Schleuder  and  others. 
Verdict  for  plaintiff,  and  from  an  order  refusing  to  direct  a  verdict 
for  defendant  Schleuder,  he  appeals.    Affirmed. 
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Lafayette  French  and  Thomas  Spillane,  for  appellant. 

Lovely  &  Dunn  and  Shepherd  &  Catherwood,  for  respondent. 

Lewis,  J.  —  Appellant,  Gustav  Schleuder,  was  the  owner  of  a 
two-story  and  basement  building  at  the  city  of  Austin.  One  of  the 
store  rooms  on  the  ground  floor  was  occupied  by  Mr.  Schwan,  and 
the  two  back  rooms,  with  certain  others,  on  the  second  floor,  were 
rented  to  defendant  Forest  Schleuder,  with  authority  to  rebuild  a 
porch  and  stairway  at  the  rear  at  his  own  expense,  and  he  made  im- 
provements on  the  premises,  including  a  new  porch,  to  the  extent 
of  about  $900.  Mr.  Schwan  had  the  use  of  the  basement,  which 
he  could  enter  through  an  inside  trap  door,  and  also  by  an  outside 
door  at  the  rear  under  the  porch.  The  respondent,  an  employee 
of  Schwan,  had  occasion  to  go  into  the  basement  after  material, 
and  as  he  was  ascending  the  outside  stairway  that  portion  of  the 
porch  over  the  stairway  fell  and  some  wood,  or  timbers,  struck  and 
knocked  him  backwards,  causing  the  injuries  on  which  this  action 
is  based.    The  trial  resulted  in  a  verdict  for  respondent 

The  court  instructed  the  jury  that  Mr.  Schwan  was  in  possession 
of  the  lower  story,  south  portion,  and  basement,  of  appellant's 
building  for  a  boot  and  shoe  store,  under  a  continuing  lease;  that 
under  a  verbal  lease  appellant  rented  to  his  son,  the  defendant 
Forest  Schleuder,  the  upper  story,  with  authority  to  build  a  new 
platform  and  stairway,  to  take  the  place  of  the  existing  porch  and 
stairway  in  connection  with  a  rear  entrance  to  the  second  story, 
and  to  make  it  of  such  dimensions,  form  and  shape  as  he  wished, 
but  entirely  at  his  own  expense,  and  agreed  that  Forest  Schleuder, 
after  such  building,  should  have  the  exclusive  use  thereof;  that 
respondent,  as  the  employee  of  Schwan,  appellant's  tenant,  had  a 
right,  in  the  performance  of  his  duties,  to  use  the  outside  stairway 
at  the  rear  of  the  building  leading  to  the  basement,  and  that  he  was 
rightfully  there ;  that  the  obligation  rested  upon  the  landlord  to  use 
ordinary  care  to  see  that  the  passageway  to  the  basement  was  reas- 
onably safe,  so  far  as  the  acts  of  himself  or  his  upper  tenants  were 
concerned  in  constructing  the  new  porch;  that  defendant  Forest 
Schleuder  had  the  right  to  the  exclusive  use  of  the  porch,  but,  except 
as  to  such  porch  and  stairway,  the  rest  of  the  space  below  and  in  the 
rear  of  the  lot  upon  which  these  buildings  were  situated  was  right- 
fully used  by  all  the  other  tenants  of  appellant;  that  appellant  had 
the  right  to  authorize  Forest  Schleuder  to  construct  the  porch  and 
stairway  of  such  dimensions  and  on  such  plans  as  would  suit  his 
convenience,  and,  so  far  as  such  construction  affected  the  rights 
of  the  other  tenants,  including  Schwan  and  his  erpployee,  appellant 
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adopted  the  porch  and  stairway,  so  rebuilt,  as  his  own  to  the  same 
extent  as  though  he  had  built  it  himself,  and  that  if  the  same  were 
defectively  and  negligently  constructed,  and  by  reason  thereof  injury 
was  caused,  then  appellant  was  liable  therefor.  The  court  submitted 
to  the  jury  for  their  determination  whether  or  not  the  porch  and 
stairway  were  properly  constructed,  and  in  that  connection  stated 
the  rule  to  be  that  if  the  same  were  constructed  upon  an  adequate 
and  sufficient  plan,  safe  for  the  ordinary  purposes  for  which  it  was 
intended,  fastened,  and  secured  in  the  ordinary  manner,  and  upon 
plans  which  would  be  considered  ordinarily  safe,  then  no  liability 
would  attach  to  appellant.  The  court  also  submitted  to  the  jury  a 
special  question :  "  Did  the  platform  fall  solely  in  consequence  of 
being  overloaded  ?  "  to  which  the  jury  answered,  "No,"  and  re- 
turned a  verdict  of  $2,000  against  both  appellant  and  defendant. 
Error  is  assigned  for  refusing  to  direct  a  verdict  in  favor  of  appel- 
lant Gustav  Schleuder,  upon  the  ground  that  he  was  not  liable  for 
any  negligent  acts  on  the  part  of  his  tenant  Forest  Schleuder,  and 
appellant  insists  that  he  was  not  under  a  covenant  to  keep  the 
premises  in  repair;  that  there  was  no  consent  or  participation  by 
him  in  the  creation  of  the  defect  alleged  to  have  caused  the  injuries ; 
and  that  it  conclusively  appears  from  the  evidence  that  he  did  not 
retain  any  control  whatever  over  that  portion  of  the  premises  to  be 
rebuilt ;  had  no  knowledge  of  the  character  of  the  improvement ;  did 
not  know  that  it  was  defectively  constructed,  and  had  no  knowledge 
of  the  manner  in  which  it  was  used. 

In  our  judgment  the  case  was  submitted  to  the  jury  upon  correct 
principles  of  law,  and  no  substantial  error  was  committed.  The 
doctrine  invoked  by  appellant  with  respect  to  the  obligation  between 
landlord  and  tenant  has  no  application  to  the  facts  in  this  case.  It 
is  true  there  is  no  implied  agreement  on  the  part  of  a  landlord  to 
repair,  in  absence  of  covenants  to  the  contrary,  and  it  has  been  held 
that  this  rule  applies  to  a  common  roof  over  distinct  tenants  occupy- 
ing the  premises  below.  Krueger  v.  Ferrant,  29  Minn.  385,  13  N. 
W.  Rep.  158,  43  Am.  Rep.  223.  The  owner  is  not  liable  to  one 
tenant  for  the  misuse  of  premises  by  another  tenant,  unless  such 
misuse  constitutes  a  nuisance,  and  in  this  case  the  owner  was  not 
responsible  if  the  porch  fell  by  reason  of  the  fact  that  it  was  over- 
loaded with  coal  and  wood  by  the  tenant.  It  does  not  follow,  how- 
ever, that  he  is  not  responsible,  even  if  the  porch  was  improperly 
used  for  storing  material,  provided  it  was  originally  built  upon  a 
faulty  plan  and  was  constructed  in  an  improper  and  unsafe  manner 
and  fell  by  reason  of  such  defect.    Had  the  original  porch  and  stair- 
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way  been  permitted  to  remain  unchanged,  and  had  fallen  because  of 
gradual  decay,  then  the  owner  would  not  be  responsible,  under  the 
doctrine  of  Krueger  v.  Ferrant,  supra.  But  here  the  liability  is 
based  upon  the  theory  that  the  owner  caused  an  absolutely  new  con- 
struction. If  the  owner,  for  purposes  of  his  own,  makes  improve- 
ments or  repairs  upon  his  premises,  he  is  responsible  to  his  tenants 
for  the  exercise  of  ordinary  care  in  so  doing,  and,  in  constituting 
the  codefendant  in  this  case  the  agent  to  carry  out  such  purpose, 
his  obligation  to  the  tenant  below  was  not  changed,  nor  was  the 
owner  released  by  the  fact  that  Forest  Schleuder  employed  a  third 
party  to  do  the  work.  In  Gill  v.  Middleton,  105  Mass.  477,  7  Am. 
Rep.  548,  it  was  held  that  a  landlord  is  liable  to  his  tenant  for  in- 
juries resulting  from  a  failure  to  exercise  ordinary  skill  in  making 
repairs  upon  premises  even  though  the  same  were  gratuitous  and  by 
the  tenant's  solicitation.  To  the  same  effect :  Callahan  v.  Loughran, 
102  Cal.  476,  36  Pac.  Rep.  835 ;  Gregor  v.  Cady,  82  Me.  131,  19  Atl. 
Rep.  108,  77  Am.  St.  Rep.  466.  In  Wertheimer  v.  Saunders,  95  Wis. 
573,  70  N.  W.  Rep.  824,  37  L.  R.  A.  146,  it  was  held  that  the  land- 
lord who,  though  not  required  by  the  lease  to  make  repairs,  under- 
takes to  put  a  new  roof  upon  the  leased  building  at  the  request  of 
his  tenant,  was  bound  to  use  reasonable  care  and  skill  to  prevent 
injury  by  the  elements  to  the  property  of  his  tenant  therein  while 
engaged  in  removing  the  old  and  putting  on  the  new  roof,  not- 
withstanding his  undertaking  was  without  consideration.  In  that 
case  the  rule  was  applied  that  one  upon  whom  the  law  devolves  a 
duty  cannot  shift  it  over  upon  another  so  as  to  exonerate  himself 
from  the  consequences  of  its  nonperformance.  See  Wilber  v.  Fol- 
lansbee,  97  Wis.  577,  72  N.  W  .Rep.  741,  73  N.  W.  Rep.  559. 

That  the  porch  was  constructed  in  a  faulty  manner  and  according 
to  a  defective  plan  is  amply  sustained  by  the  evidence.  The  joists 
upon  which  the  floor  rested  were  not  mortised  in,  nor  placed  upon 
sills  or  crosspieces,  but  were  held  in  place  by  spikes  driven  through 
from  the  opposite  side  of  the  crosspieces  into  the  ends,  so  that,  ac- 
cording to  the  evidence,  when  the  nails  were  somewhat  rusted  they 
failed  to  sustain  the  weight  of  ordinary  use.  The  special  finding  as 
to  the  effect  of  the  fuel  on  the  porch  eliminates  the  question  of 
improper  use,  and  the  evidence  is  sufficient  to  sustain  the  verdict. 

The  charge  to  the  jury  was  quite  long,  and  in  the  main  correctly 
stated  the  propositions  of  law  to  be  passed  upon.  In  one  place, 
however,  the  court  used  the  following  language :  "  And,  so  far  as 
the  reasonable  safety  of  that  stairway  was  concerned,  the  obligation 
rested  upon  the  defendant  Gustav  Schleuder  to  use  ordinary  care 
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to  see  that  that  passageway  was  reasonably  safe  so  far  as  the  acts  of 
himself  or  his  upper  tenants  were  concerned."  This  is  assigned  as 
error,  upon  the  ground  that  it  carried  the  suggestion  that  the  owner 
owed  a  continuing  duty  to  Schwan  and  his  employee  to  see  that  the 
porch  was  used  in  a  reasonably  safe  manner,  but,  when  taken  in 
connection  with  the  specific  and  definite  statement  of  the  law  and 
facts  throughout  the  charge,  could  not  have  been  misleading.  The 
principle  was  stated  over  and  over  again  that  appellant  Gustav 
Schleuder  was  liable  upon  the  theory  that  in  reconstructing  the 
platform  the  duty  rested  upon  him  to  use  ordinary  care  and  see  that 
it  was  constructed  in  a  reasonably  safe  way,  and,  by  submitting  to 
the  jury  an  independent  question  as  to  whether  the  accident  was 
caused  by  a  misuse  of  the  porch,  the  jury  undoubtedly  obtained  a 
clear  view  of  the  theories  of  the  case. 
Order  affirmed. 


RAASCH  V.  ELITE  LAUNDRY  CO.  ET  AL. 

Supreme  Court,  Minnesota,  June,  ipo6. 


MASTER  AND  SERVANT  — EMPLOYEE'S  FINGERS  CAUGHT  IN 
MANGLE  IN  LAUNDRY  —  DUTY  OF  MASTER.  —  i.  An  employee, 
while  operating  an  ironing  mangle  in  a  laundry,  had  her  lingers  caught 
between  the  rollers,  and  the  master,  having  been  notified  of  the  situation, 
started  the  machine,  thereby  drawing  her  hand  farther  in  and  greatly 
increasing  the  injury. 

Held,  the  master,  after  notice  of  the  situation,  was  required  to  exercise  ordi- 
nary care  to  release  employee  and  alleviate  her  suffering  and  whether 
he  did  so  under  the  circumstances  was  a  question  for  the  jury. 

SAME  — CONTRIBUTORY  NEGLIGENCE.  —  2.  The  fact  that  the  em- 
ployee  contributed  to  the  injury  by  her  own  negligence  in  assuming  the 
risks  of  operating  the  machine,  and  that  the  master  was  not  responsible 
for  the  injury  occasioned  in  the  first  instance,  does  not  change  the 
application  of  the  rule. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Clara  Raasch,  by  August  Raasch,  her  guardian  ad  litem, 
against  the  Elite  Laundry  Company  and  George  M.  Carter.  Ver- 
dict for  plaintiff.  Motion  for  judgment  notwithstanding  the  ver- 
dict denied,  and  new  trial  granted.  Defendants  appeal.     Affirmed. 

Daniel  W.  Lawler  and  F.  M.  Nye,  for  appellants. 

How,  Butler  &  Mitchell,  for  respondent. 
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Lewis,  J.  —  Appellant  had  in  use  in  its  laundry  an  ironing  mangle 
of  ordinary  pattern,  which  was  heated  and  operated  by  steam,  and 
consisted  of  a  steel  cylinder  about  four  feet  in  diameter,  and  a  series 
of  felt  rolls  about  six  inches  in  diameter,  with  a  number  of  other 
rolls,  pulleys,  aprons,  etc.  Close  to  the  cylinder  was  located  a  small 
roller,  called  the  "  whipper,"  and  its  purpose  was  to  separate  the 
articles  and  fabrics  from  the  surface  of  the  cylinder  and  cause  them 
to  pass,  by  means  of  aprons  and  other  appliances,  to  a  delivery  plat- 
form on  the  other  side  of  the  mangle.  It  was  respondent's  duty  to 
feed  articles  into  the  machine,  and  she  was  assisted  by  Leone  Wal- 
dock,  who  stood  upon  the  platform  to  the  left  of  the  feeder,  and 
operated  the  lever  under  respondent's  drection,  and  applied  the 
power  and  stopped  it  upon  signals  by  her.  It  sometimes  happened, 
while  feeding  fabrics  into  the  mangle,  that  they  would  wind  around 
the  whipper,  and  on  the  occasion  of  this  accident  a  couple  of  sheets 
wound  around  it.  The  machine  was  stopped  by  Leone  for  the 
purpose  of  unwinding  the  articles,  and,  while  respondent  was  in  the 
act  of  doing  so,  Leone,  without  the  usual  signal,  started  the  machine, 
thereby  catching  the  tips  of  the  fingers  of  respondent's  right  hand 
between  the  cylinder  and  whipper.  Respondent  cried  out,  and  the 
machine  was  immediately  stopped,  but  she  could  not  extricate  her 
fingers,  and  Mr.  Carter,  president  and  manager  of  appellant  com- 
pany, was  notified  and  came  over  to  respondent,  and  for  some  reason 
took  hold  of  the  lever  and  started  the  mangle  sufficiently  to  draw 
respondent's  hand  at  least  four  or  five  inches  farther  between  the 
rollers  and  bring  it  in  contact  with  the  heated  cylinder.  Respondent 
again  cried  out,  and  the  machine?  was  stopped,  but  before  her  hand 
was  released  serious  damage  resulted,  and  this  action  was  based 
upon  the  following  acts  of  negligence :  That  the  machine  was  of  a 
complex  construction,  difficult  of  operation,  and  inherently  defec- 
tive; that  necessary  tools  were  not  provided  for  its  adjustment; 
incompetency  of  assistant,  and  failure  to  properly  instruct  her; 
and  also  that,  after  being  notified  that  respondent's  hand  was  caught 
between  the  rollers,  appellants  negligently  started  the  machine  in 
motion,  thereby  drawing  respondent's  hand  in  still  farther  between 
the  rollers  and  causing  additional  injury.  The  trial  resulted  in  a 
verdict  of  $8,500  for  respondent,  whereupon  appellants  made  an 
alternative  motion  for  judgment  in  its  favor  notwithstanding  the 
verdict,  or  for  a  new  trial.  The  motion  for  judgment  notwithstand- 
ing the  verdict  was  denied,  and  a  new  trial  granted,  upon  the  ground 
that  the  verdict  was  excessive  and  not  justified  by  the  evidence,  and 
upon  the  further  ground  that  the  court  had  committed  error  in  not 
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giving  certain  requests  in  respect  to  appellants'  negligence  in  start- 
ing the  machine. 

The  trial  court  was  of  opinion  that  there  was  no  evidence  indi- 
cating negligence  on  the  part  of  appellants  except  the  act  of  Mr. 
Carter  in  starting  the  mangle  after  he  had  been  notified  that  re- 
spondent's fingers  were  caught,  and  submitted  to  the  jury  for  their 
determination  whether  appellants  were  in  the  exercise  of  ordinary 
care  when  Mr.  Carter  so  manipulated  the  machine  as  to  increase  her 
injuries.  The  evidence  tends  to  support  respondent's  claim  that 
after  Mr.  Carter  was  notified  her  fingers  were  caught  in  the  mangle 
he  came  over,  took  hold  of  the  lever  and  started  the  machine,  but 
there  is  no  evidence  to  support  the  suggestion  that  it  was  done  with 
any  wilful  purpose  to  injure  her.  It  is  evident  that  if  he  had  not 
touched  the  lever  and  started  the  mangle,  but  had  resorted  to  means 
at  his  command  for  loosening  the  whipper,  respondent's  hand  might 
have  been  released  with  comparatively  slight  injury.  The  act  of 
starting  the  mangle  without  pausing  to  investigate  the  extent  to 
which  respondent's  hand  was  caught,  and  without  endeavoring  to 
release  it  by  unfastening  the  set  screw,  or  by  some  other  method,  is 
difficult  of  comprehension.  Mr.  Carter  denied  that  he  did  move  the 
lever,  but  the  evidence  to  the  contrary  is  strong,  and  at  least  that 
question  was  for  the  jury;  but  he  says  that  if  he  did  take  hold  of 
the  lever  and  move  the  machine,  it  was  for  the  purpose  of  testing  it 
to  see  if  the  motive  power  was  entirely  turned  off,  and  if  injury  re- 
sulted it  was  because  of  mistake  in  judgment  on  his  part.  We  are 
asked  by  appellants  to  rule  that,  under  the  circumstances  presented 
by  this  case,  it  appears,  as  a  matter  of  law,  that  Mr.  Carter  was 
placed  in  an  emergency,  and  there  being  no  evidence  to  indicate  that 
he  was  actuated  by  any  wilful  purpose  against  respondent,  appel- 
lants must  be  exonerated.  In  our  judgment,  the  record  does  not 
conclusively  show  that  the  act  of  Mr.  Carter  in  starting  the  machine 
is  to  be  accounted  for  solely  upon  the  ground  of  mistake  of  judg- 
ment. His  explanation  of  why  he  started  the  mangle,  if  he  did  so, 
indicates  lamentable  ignorance  on  his  part  of  the  possible  conse- 
quences, or  extraordinary  recklessness,  unless  he  was  greatly  excited 
and  made  a  mistake.  Mr.  Carter  was  required  to  use  ordinary  care 
to  prevent  further  injury  to  respondent  after  discovering  that  her 
hand  was  caught  in  the  mangle,  and  whether  he  did  use  ordinary 
care  depended  upon  his  knowledge  and  means  of  acquiring  knowl- 
edge of  the  details  of  the  business.  This  involved  the  mechanism 
of  the  machine,  the  different  ways  in  which  respondent's  hand  might 
have  been  released,  the  fact  that  it  had  been  customary  to  keep  tools 


400  20  AMERICAN  NEGLIGENCE  REPORTS. 

in  the  near  vicinity  for  the  very  purpose  of  adjusting  the  machine, 
the  fact  that  the  safe  way  to  unwind  a  wrapper  was  to  loosen  the  set 
screw  and  so  release  it,  and  the  fact  that,  at  the  time  Mr.  Carter 
was  called,  the  mangle  was  at  rest ;  all  of  which  have  a  bearing  upon 
his  conduct,  and  if,  in  the  opinion  of  the  jury,  he  failed  to  exercise 
the  care  which  an  ordinarily  prudent  superintendent  would  have 
done,,  then  he  and  the  company  were  responsible  for  his  act.  On  the 
contrary,  if  the  jury  were  of  opinion  that,  in  view  of  all  the  facts, 
Mr.  Carter  did  what  he  believed  to  be  the  proper  thing,  and  that  the 
accident  occurred  as  a  result  of  a  mistake,  or  error  in  judgment 
such  as  ordinary  prudence  could  not  have  foreseen,  then  no  respon- 
sibility followed. 

In  the  case  of  Allen  v.  Hixson,  1 1 1  Ga.  460,  36  S.  E.  Rep.  810,  a 
young  women  operating  a  laundry  mangle  discovered  that  the  rollers 
were  out  of  adjustment  and  notified  the  superintendent  thereof,  and 
in  order  to  show  him  the  real  condition,  took  hold  of  the  unwrapped 
end  of  the  cloth  to  raise  it  and  allow  an  inspection  of  the  rollers,  and, 
by  reason  of  some  hidden  defect  in  some  part  of  the  machine,  a 
sudden  and  violent  jolt  caused  a  revolution  of  the  rollers  instantly 
drawing  her  hand  between  them.  As  one  of  the  grounds  for  dam- 
ages in  an  action  by  her  against  the  company,  it  was  claimed  that 
the  agents  of  the  company  unnecessarily  and  negligently  delayed  re- 
leasing plaintiff's  hand,  and  that  by  reason  thereof  she  received  ad- 
ditional injuries,  with  reference  to  which  the  court  said :  "  When 
an  employee,  without  fault  on  the  master's  part,  becomes  "placed  in 
a  dangerous  or  painful  situation,  the  master  is  under  no  positive 
legal  duty  of  exercising  all  reasonable  care  and  diligence  to  effect 
such  employee's  speedy  release.  Being  in  no  way  responsible  for 
the  unfortunate  occurrence,  the  master  cannot  be  said  to  be  guilty 
of  a  tort  if  he  does  not  promptly  take  active  steps  in  coming  to  the 
rescue.  The  only  duty  arising  under  such  circumstances  is  one  of 
humanity,  and  for  a  breach  thereof  the  law  does  not,  so  far  as  we  are 
informed,  impose  any  liability."  This  case  is  relied  upon  as  au- 
thority for  the  proposition  that  if  appellants  were  not  guilty  of  any 
of  the  acts  charged  prior  to  starting  the  machine,  then  no  new  legal 
duty  arose,  and  Mr.  Carter  was  a  mere  stranger  in  what  he  did, 
and  the  company  was  not  bound  by  his  act.  We  consider  this  case 
unsound  in  principle  and  contrary  to  the  great  weight  of  authority. 

A  similar  case,  also  relied  upon  by  appellants,  is  that  of  Stager  v. 
Troy  Laundry  Co.,  38  Ore.  480,  63  Pac.  Rep.  645,  53  L.  R.  A.  459. 
There  a  new  trial  was  ordered  by  the  appellate  court  upon  the 
ground  that  the  trial  court  had  given  an  erroneous  instruction  to 
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the  effect  that,  even  if  plaintiff  was  at  fault  and  brought  the  mis- 
chief upon  herself,  she  was  nevertheless  entitled  to  recover  if  de- 
fendant failed  to  do  any  act  which  would  minimize  her  injury.  The 
court  was  of  opinion  that,  under  the  facts,  it  appeared  that  defend- 
ant did  all  it  reasonably  could  to  extricate  plaintiff  as  quickly  as 
possible,  and  could  not  be  held  for  damages  upon  that  ground.  In 
that  instance,  the  machine  was  a  new  one  and  had  been  in  operation 
only  twelve  days  before  the  accident,  and  the  only  knowledge  de- 
fendant's manager  had  obtained  was  from  seeing  it  set  up  by  the 
agent,  and  from  seeing  one  of  the  same  make  operated  for  a  short 
time  in  another  city.  Upon  the  trial  it  was  admitted  by  the  manager 
that  if  he  had  better  understood  the  machine  and  had  known  how 
to  quickly  unloosen  the  roller,  the  injury  need  not  have  been  so  great, 
and  because  of  their  ignorance  they  had  to  get  a  crowbar  and  pry 
the  roller  up  before  she  could  be  released.  The  court  were  un- 
doubtedly correct  in  ordering  a  new  trial  on  the  ground  that  the 
instruction  was  erroneous,  but  we  cannot  agree  that  the  facts  stated 
warranted  the  court  in  concluding,  as  a  matter  of  law,  that  the  com- 
pany's representatives  had  done  all  they  reasonably  could,  and  that 
it  conclusively  appeared  from  those  facts  that  they  were  not  liable 
by  reason  of  the  delay.  We  cannot  accept  as  sound  the  proposition 
that  a  master  may  set  up  a  dangerous  machine,  put  untrained  and 
ignorant  employees  at  work  upon  it  without  giving  them  proper 
instructions,  and  when  injury  occurs,  even  on  account  of  their  own 
negligence,  be  excused  upon  the  ground  that  he  did  not  understand 
the  machine  and  did  not  know  how  to  affect  a  release  of  the  injured 
one  in  the  quickest  possible  manner.  We  believe  the  true  rule  to  be 
that  the  master  is  required  to  take  reasonable  measures  to  under- 
stand his  machinery,  know  how  it  operates,  and  to  anticipate  possi- 
ble injury  to  his  employees  and  provide  the  necessary  means  for 
controlling  and  taking  it  apart  in  cases  of  emergency,  and  in  the 
Oregon  case,  the  fact  that  no  such  knowledge  was  ascertained,  that 
no  reasonable  precautions  had  been  taken,  nor  necessary  tools  pro- 
vided, were  proper  elements  to  be  taken  into  account  in  determining 
whether,  under  the  circumstances,  after  discovery  of  injury,  the 
master  used  ordinary  care  in  effecting  a  release. 

We  are  referred  by  appellants  to  Union  P.  R'y  Co.  v.  Cappier, 
(Kan.)  72  Pac.  Rep.  281,  69  L.  R.  A.  513,  and  to  the  note  of  the 
editor,  where  it  is  claimed  the  proper  rule  applicable  to  such  cases  is 
stated :  "  Feelings  of  kindness  and  sympathy  may  move  the  good 
Samaritan  to  minister  to  the  needs  of  the  sick  and  wounded  at  the 
roadside,  but  the  law  imposes  no  such  obligation,  and  suffering 
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humanity  has  no  legal  complaint.  *  *  *  Unless,  therefore,  the 
relation  existing  between  the  sick,  helpless  or  injured,  and  those 
who  witness  their  distress,  is  such  that  the  law  imposes  the  duty  of 
providing  the  necessary  relief,  there  is  neither  obligation  to  minister 
on  the  one  hand,  nor  cause  for  legal  complaint  on  the  other."  In 
that  case  a  trespasser  upon  the  railway  tracks  was  struck  down  by 
a  moving  freight  car  pushed  by  an  engine,  without  any  fault  on  the 
part  of  the  company,  and  it  was  held  that  the  failure  of  the  railway 
employees  operating  the  car  and  the  engine  to  take  charge  of  the 
wounded  man  and  give  him  care  and  attention  was  not  a  violation 
of  the  legal  duty  for  which  the  company  was  liable,  and  that  the  case 
was  distinguished  from  those  where  the  servants  of  the  railroad  com- 
pany were  at  fault,  and  also  from  those  where  the  injury  was  oc- 
casioned without  fault,  and  the  negligent  acts  or  omissions  occurred 
after  the  company  had  taken  the  injured  person  in  charge.  The 
company  was  charged  with  negligence  in  failing  to  take  proper  care 
of  the  injured  person,  on  account  of  which  he  bled  to  death.  In  the 
opinion  an  attempt  was  made  to  distinguish  the  case  from  Northern 
Central  R'y  Co.  v.  State,  29  Md.  420,  15  Am.  Neg.  Cas.  737ft,  96 
Am.  Dec.  545,  and  to  justify  the  latter  decision  upon  the  ground  that, 
in  that  case,  the  railroad  company's  employees  actually  took  posses- 
sion of  the  injured  man  and  locked  him  up  in  a  warehouse,  and  that, 
having  interfered  and  taken  him  in  charge,  the  law  raised  an  obliga- 
tion on  their  part  to  see  to  it  that  he  was  properly  cared  for.  This 
is  untenable,  and,  as  we  understand  the  note  to  the  decision,  is  not 
approved  of  by  the  editor,  which  seems  apparent  from  the  considera- 
tion of  the  cases  given  under  the  fifth  division,  at  page  533  of  69 
L.  R.  A.,  where  the  authorities  are  collected  and  reviewed. 

The  true  doctrine  in  respect  to  such  cases  is  applied  in  Northern 
Central  R'y  Co.  v.  State,  supra,  where  the  deceased  was  ran  over  and 
injured  by  a  train.  After  the  train  was  stopped  the  injured  man 
was  found  on  the  pilot  of  the  engine  in  a  helpless  and  apparently 
lifeless  condition,  and  was  removed  and  locked  up  in  a  warehouse 
at  night  by  the  employees  of  the  railroad,  and  upon  opening  the 
warehouse  in  the  morning  the  man  was  found  to  have  regained  con- 
sciousness during  the  night  and  to  have  afterwards  died  from  hemor- 
rhage of  an  artery  severed  by  the  collision.  It  was  held,  that  from 
whatever  cause  the  collision  occurred  it  at  once  became  the  duty  of 
the  railway  company's  agents  in  charge  t)f  the  train  to  remove  the 
injured  person  with  a  proper  regard  to  his  safety  and  the  laws  of 
humanity,  and  if,  in  removing  and  locking  him  up,  although  he  was 
apparently  dead,  negligence  was  committed  whereby  his  death  was 
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caused,  there  was  no  principle  of  reason  or  of  justice  upon  which 
the  railroad  company  could  be  exonerated  from  responsibility. 
Weitzman  v.  Nassau  Electric  R.  Co.,  (Sup.)  53  N.  Y.  Supp.  905,  is 
a  similar  case,  where  a  child  was  struck  by  an  electric  car  and  thrown 
into  the  fender  and  carried  a  considerable  distance,  and  rolled  off 
and  was  killed  by  being  crushed  under  the  wheels.  It  was  held 
that  irrespective  of  whether  the  child  was  guilty  of  contributory 
negligence  in  the  first  instance,  when  he  was  thrown  into  the  fender, 
of  which  the  employees  of  the  company  had  knowledge,  the  company 
became  liable  for  any  further  injury  which  could  have  been  pre- 
vented by  the  exercise  of  "  reasonable  care."  The  Alabama  court 
has  applied  the  same  principle  in  Pannell  v.  Nashville,  Florence  & 
Sheffield  R.  Co.,  97  Ala.  298,  11  Am.  Neg.  Cas.  109,  12  South.  Rep. 
236,  where  it  was  held  that  although  the  injured  person  was  guilty 
of  negligence  in  attempting  to  pass  between  two  cars,  the  company 
were  required  to  use  reasonable  care  to  release  him  and  not  cause 
further  injury  after  discovering  his  peril,  stating  the  rule  as  follows : 
"  It  is  a  well-settled  principle  that,  when  one  person,  whether  natural 
or  artificial,  is  about  to  be  the  means  or  instrument  of  doing  an 
injury  to  another,  that  other's  negligence  contributing  proximately 
to  it,  does  not,  per  se,  exonerate  the  actor  from  all  further  effort ; 
does  not,  per  se,  relieve  him  from  all  responsibility  for  the  con- 
sequences. Supine  inaction,  or  stolid  indifference  to  consequences, 
the  law  does  not  tolerate.  The  actor,  no  matter  how  free  from 
fault,  and  no  matter  how  negligent  the  one  in  peril  may  have  been, 
must  resort  to  every  reasonable  means  and  employ  every  reasonable 
agency  to  avert  the  catastrophe." 

We  perceive  no  vital  distinction  between  cases  where  the  master 
or  his  servant  make  no  attempt  to  relieve  the  sufferings  of  an  in- 
jured person,  as  in  Union  P.  R'y  Co.  v.  Cappier,  supra,  and  cases 
where  such  attempt  is  made  but  negligently  performed,  as  in  North- 
ern Central  R'y  Co.  v.  State,  supra,  and  if  there  is  any  distinction 
between  those  cases  where  the  master  is  in  no  way  at  fault  prior 
to  the  accident  and  those  where  he  was  originally  negligent,  a 
stricter  rule  as  to  subsequent  conduct  should  apply  in  the  latter  class, 
although  we  do  not  place  our  decision  on  this  distinction.  Those 
who  employ  methods  or  instrumentalities  which  are  naturally  dan- 
gerous, and  are  liable  to  be  the  means  of  causing  injury  to  the 
ignorant  and  unfortunate,  should  be  required  to  take  reasonable 
means  to  alleviate  the  suffering  occasioned  by  an  accident,  although 
up  to  that  time  the  master  is  under  no  legal  duty  to  respond  in  dam- 
ages.     In  this  case  the  evidence  tends  to  indicate  that  appellants 
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were  culpably  negligent  in  failing  to  instruct  respondent  and  her 
assistant  how  to  properly  loosen  the  whipper,  and  in  failing  to  keep 
on  hand  a  set  of  tools  for  that  purpose,  and  although  there  is  evi- 
dence tending  to  show  that  respondent  assumed  the  risk  of  working 
with  her  assistant  under  those  conditions,  thereby  relieving  appel- 
lants from  the  consequences  of  their  negligence,  yet  the  duty  re- 
mained with  them  to  use  all  reasonable  means  to  provide  their  em- 
ployees with  reasonably  safe  surroundings  and  means  of  accom- 
plishing their  work,  and  take  all  reasonable  means  to  prevent 
further  injury,  and  alleviate  the  suffering  of  an  injured  employee 
in  case  of  an  accident. 

The  trial  court,  in  laying  down  the  test  by  which  appellants  were 
to  be  judged,  stated  that  it  was  the  duty  of  appellants,  upon  dis- 
covering that  respondent's  hand  was  caught  in  the  rollers,  to  exer- 
cise reasonable  care  to  release  it,  such  care  as  men  of  ordinary  pru- 
dence exercise  under  similar  circumstances.  And,  further,  in 
determining  that  question,  the  jury  should  consider  the  excitement, 
if  any,  attendant  upon  the  situation,  and  of  the  circumstances  in  the 
case,  and  decide  whether  or  not  Mr.  Carter  was  exercising  reason- 
able care  in  releasing  respondent's  hand.  As  bearing  upon  the 
question  of  the  degree  of  care,  appellants  requested  the  court  to  give 
the  following  instruction :  "If  you  find  that  the  defendant  Carter 
by  mistake  started  the  machine,  and  you  believe  that  was  a  mistake 
which  a  person  of  ordinary  care  and  caution  would,  under  the  cir- 
cumstances of  excitement  attending  the  occasion,  have  done,  or  have 
been  likely  to  do,  then  you  should  find  it  was  not  a  failure  on  his 
part  to  exercise  ordinary  care,  and  no  recovery  on  that  account  can. 
be  had."  The  court  was  of  opinion  in  granting  the  motion  for  a 
new  trial  that  this  request  should  have  been  given.  In  order  to 
avoid  possible  confusion  hereafter  we  may  say  that  the  request  was 
proper  as  bearing  upon  the  principal  question,  whether  or  not  Mr. 
Carter  was  exercising  that  degree  of  care  which  prudent  men  would 
exercise  under  like  circumstances.  It  necessarily  follows  that  if 
the  act  which  he  performed  was  such  an  act  as  would  have  been 
performed  by  a  person  of  ordinary  care  and  caution  under  such 
circumstances,  then  it  meets  the  test  of  ordinary  care.  A  person  is 
not  liable  for  a  mistake  in  judgment  actuated  by  an  emergency  and 
under  excitement,  but  whether  or  not  that  be  the  real  explanation 
is  only  ascertained  by  the  application  of  the  usual  test,  viz.,  what 
would  a  prudent  man  do  under  similar  circumstances?  Bittner  v. 
Crosstown  St.  R'y  Co.,  153  N.  Y.  76,  46  N.  E.  Rep.  1044,  60  Am. 
St.  Rep.  588. 

Order  affirmed. 
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CHICAGO,  B.  &  Q.  R'Y  CO.  v.  SLATTERY. 

Supreme  Court,  Nebraska,  May,  ipo6. 


RAILROADS  —  CARRIERS  —  FEEDING  AND  WATERING  LIVE 
STOCK  BY  CARRIER.  —  i.  The  provisions  of  sections  4386  and  4387, 
Rev.  St.  U.  S.  (U.  S/Comp.  St.  1901,  pp.  2995,  2996)  do  not  relieve 
a  railroad  company,  engaged  in  conveying  animals  from  one  State  to 
another,  from  liability  for  damages  arising  through  the  failure  to  prop- 
erly care  for,  feed  and  water  animals  in  their  charge,  the  transportation 
of  which  is  delayed  through  an  act  of  God. 

SAME  —  SAFE  DELIVERY.  —  2.  A  common  carrier  of  live  stock  is  gen- 
erally an  insurer  of  their  safe  delivery  to  the  consignee  against  loss  or 
damage. 

SAME  — EVIDENCE— BURDEN  OF  PROOF.  — 3.  The  delivery  of 
animals  to  a  carrier  in  good  order  and  their  arrival  at  the  place  of 
destination  in  bad  order  makes  a  prima  facie  case  against  the  carrier,  and 
it  devolves  upon  the  carrier  to  show  that  the  loss  or  damage  resulted 
from  some  cause  which  would  exempt  it  from  liability. 

SAME  —  CARE  REQUIRED.  —  4.  A  cause  for  unavoidable  delay  in  ship- 
ment affords  no  excuse  for  a  failure  to  exercise  that  degree  of  care 
required  of  a  common  carrier  in  the  transportation  of  stock. 

SAME  — CONDITIONS  OF  CONTRACT.  — 5.  A  common  carrier  is  not 
relieved  from  its  responsibility  to  care  for  animals  intrusted  to  it  for 
transportation  by  reason  of  the  express  terms  of  a  written  contract 
whereby  the  shipper  agreed  to  accompany  the  stock,  where  the  company, 
with  knowledge  of  the  failure  on  the  part  of  the  shipper  to  accompany 
the  stock,  proceeds  under  the  shipping  contract. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Error  to  District 
Court,  Hall  County. 

Action  by  John  H.  Slattery  against  the  Chicago,  Burlington  & 
Quincy  Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for  plaintiff  in  error. 

Ashton  &  Mayer,  for  defendant  in  error. 

Jackson,  C.  —  The  plaintiff  charges  in  his  petition  that,  on  May 
29*  1903,  he  delivered  to  the  defendant  twenty  horses  to  be  conveyed 
from  South  Omaha,  Neb.,  to  East  St.  Louis,  111. ;  that  the  horses 
were  not  delivered  to  him  at  the  destination  until  June  3,  1903,  but 
were  delayed,  in  course  of  shipment,  almost  four  days  longer  than 
the  time  regularly  required  for  transportation  between  these  points; 
that  they  were  not  properly  handled  and  cared  for  during  any  part 
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of  the  time  within  which  they  were  under  the  care  of  the  defendant, 
and  were  for  a  period  of  over  fifty-six  hours  without  food  and  water, 
and  exposed  continuously  to  the  sun  and  rain,  and  when  they  were 
delivered  they  were  sick,  gaunt  and  bruised,  as  a  result  of  the  ill- 
treatment  complained  of,  and  that,  from  the  effects  of  such  treat- 
ment, two  of  the  horses  died ;  and  that  the  plaintiff  sustained  dam- 
ages. The  defendant  admits  the  shipment,  and  avers  it  was  by 
virtue  of  a  written  contract  entered  into  at  the  time  the  shipment 
was  agreed  upon;  that  the  stock  was  shipped  and  delivered  to  the 
consignee,  at  the  destination  named,  without  any  failure  or  neglect 
on  its  part ;  that,  as  a  part  of  the  consideration,  the  plaintiff  agreed 
to  accompany  the  same  in  order  to  look  after  and  care  for  the  com- 
fort and  necessities  of  the  stock  while  en  route,  and  that  he  would 
give  the  stock  proper  and  reasonable  attention  while  in  transit  for 
the  purpose  of  feeding  and  unloading  when  necessary;  that,  in 
violation  of  the  contract,  the  plaintiff  did  not  accompany  the  ship- 
ment, although  free  transportation  was  provided  and  he  was  fur- 
nished with  every  facility  for  so  doing.  As  a  further  defense  it  was 
answered  that,  by  reason  of  an  unprecedented  flood  that  was  then 
prevailing  along  its  line  of  road,  it  was  unable  to  transport  the  stock 
by  the  usual  route  of  travel,  but  was  obliged  to  divert  the  shipment 
to  another  route ;  and  that  there  was  no  unnecessary  delay  or  neglect 
of  duty  on  the  part  of  the  defendant ;  that  if  the  stock  sustained  any 
injury  by  reason  of  improper  attention  it  was  due  to  the  neglect  of 
the  plaintiff,  who  failed  to  accompany  the  shipment.  In  reply  the 
plaintiff  denied  that  the  horses  were  injured  through  any  fault  or 
negligence  on  his  part,  and  alleged  that  the  consignment  was  ac- 
cepted and  forwarded  by  the  defendant  with  knowledge  on  its  part 
that  no  one  would  accompany  the  stock.  The  plaintiff  had  judg- 
ment in  the  trial  court,  and  the  defendant  seeks  a  reversal. 

The  testimony  on  behalf  of  the  plaintiff  tends  to  prove  that  on  the 
28th  day  of  May,  1903,  he  came  into  the  city  of  South  Omaha,  over 
the  Union  Pacific  Railroad,  with  this  car  load  of  horses;  that  they 
were  there  delivered  to  the  Union  Stockyards  Company.  He  ap- 
plied to  the  live  stock  agent  of  the  defendant  company  to  have  the 
horses  shipped  out  over  the  defendant's  line  to  East  St.  Louis,  and 
informed  the  defendant's  agent  that  he  was  going  out  that  evening 
on  the  passenger  train  to  St.  Louis;  that  he  signed  a  contract  in 
blank,  and  also  a  shipping  order  to  the  Union  Stockyards  Company, 
and  thereupon  left  for  St.  Louis;  that  the  horses  were  delivered  to 
him  in  St.  Louis  on  the  afternoon  of  June  3d  in  a  gaunt  and  damaged 
condition,  some  of  them  suffering  from  pneumonia,  from  the  effects 
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of  which  one  died  in  two  or  three  days,  and  another  some  weeks 
thereafter;  that  on  the  route  covered  by  the  shipment  there  were 
facilities  for  unloading  and  feeding  stock  at  Creston,  Iowa,  St. 
Joseph,  Mo.,  and  other  points.  On  behalf  of  the  defendant,  the  evi- 
dence discloses  a  condition  arising  from  an  unusual  storm  and 
flood,  sufficient,  without  question,  to  excuse  the  delay;  that  the 
shipment  arrived  at  Monroe,  Mo.,  on  the  morning  of  June  ist, 
where  the  horses  were  unloaded,  fed,  watered  and  cared  for  until 
the  next  day  at  9  o'clock  p.  m.,  when  they  were  reloaded  and  for- 
warded to  St.  Louis.  The  contract  set  out  in  the  company's  answer 
was  put  in  evidence  and  contains  this  condition :  "  In  consideration 
for  free  transportation  for  one  person,  designated  by  the  first 
party  (plaintiff),  hereby  given  by  said  railway  company,  such  per- 
sons to  accompany  the  stock,  it  is  agreed  that  the  said  cars,  and  the 
said  animals  contained  therein,  are  and  shall  be  in  the  sole  charge  of 
such  persons,  for  the  purpose  of  attention  to  and  care  of  said 
animals,  and  that  the  said  railway  company  shall  not  be  responsible 
for  such  attention  and  care.  *  *  *  It  is  agreed  that  the  said 
animals  are  to  be  loaded,  unloaded,  watered  and  fed  by  the  owner 
or  his  agents  in  charge."  The  evidence  also  discloses  that  the 
shipping  contract  was  delivered  to  the  conductor  in  charge  of  the 
train  at  the  city  of  South  Omaha,  and  when  he  discovered  that  no 
person  was  aboard  in  charge  of  the  stock  he  returned  the  contract 
to  the  company's  agent,  who  forwarded  it  by  mail  addressed  to  the 
plaintiff  at  East  St.  Louis,  111.,  where  it  was  received  by  him.  There 
is  no  evidence  as  to  whether  the  stock  was  at  any  time  unloaded,  fed 
and  watered  between  the  time  it  left  South  Omaha  on  May  29th 
and  the  time  it  was  unloaded  at  Monroe,  Mo. 

On  behalf  of  the  railroad  company  it  is  claimed  that  the  trans- 
action was  an  interstate  shipment  and  governed  by  federal  statute. 
Section  4386  of  the  Revised  Statutes  of  ,the  United  States  (U.  S. 
Comp.  St.  1901,  p.  2995)  provides  "  that  no  railroad  company  within 
the  United  States  whose  road  forms  any  part  of  a  line  of  road  over 
which  cattle,  sheep,  swine  or  other  animals  are  conveyed  from  one 
State  to  another,  shall  confine  the  same  in  cars  for  longer  period 
than*  twenty-eight  consecutive  hours  without  unloading  the  same 
for  rest,  water  and  feeding  for  a  period  of  at  least  five  consecutive 
hours,  unless  prevented  from  so  unloading  by  storm  or  other  acci- 
dental cause."  By  section  4387  (U.  S.  Comp.  St.  1901,  p.  2996) 
it  is  provided:  "Animals  so  unloaded  shall  be  properly  fed  and 
watered  during  such  rest  by  the  owner  or  person  having  the  custody 
thereof,  and  in  case  of  his  failure  in  so  doing,  then  by  the  railroad 
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company  transporting  the  same,  and  such  company  shall  in  such 
cases  have  a  lien  upon  such  animals  for  food,  care  and  custody  fur- 
nished and  shall  not  be  liable  for  any  detention  of  such  animals." 
The  statute  also  provides  a  penalty  for  the  violation  of  these  pro- 
visions. We  do  not  understand  how  the  defendant  is  aided  by  the 
provisions  of  the  federal  statute.  It  is  true  that  the  obligation,  in 
the  first  instance,  rests  upon  the  owner  or  his  agent  in  charge,  but 
it  attaches  with  equal  force  to  the  public  carrier  in  case  of  default 
by  the  owner.  Nor  is  the  carrier  released  from  its  responsibility  by 
reason  of  the  express  terms  of  the  written  contract  whereby  the 
shipper  agreed  to  accompany  the  stock  but  failed  to  do  so.  Where 
the  company,  with  knowledge  of  such  failure,  proceeded  under  the 
shipping  contract,  it  would  still  be  liable  for  any  loss  resulting  from 
its  failure  to  provide  the  stock  with  proper  care  and  protection.  C, 
B.  &  Q.  R'y  Co.  v.  Williams,  61  Neb.  609,  84  N.  W.  Rep.  832,  55 
L.  R.  A.  289.  The  case  does  not  fall  within  the  rule  of  C,  St.  P. 
M.  &  O.  R'y  Co.  v.  Schuldt,  (Neb.)  92  N.  W.  Rep.  162,  where  not 
only  was  there  an  agreement  that  the  shipper  should  accompany  the 
stock  and  be  responsible  for  its  care,  but  he  was  provided  with 
transportation  for  that  purpose  and  personally  accompanied  the  ship- 
ment, and  it  was  held  that  the  carrier  was  only  required  to  provide 
proper  facilities,  and,  when  doing  so,  was  not  liable  for  injury  aris- 
ing from  lack  of  care  through  the  fault  of  the  shipper  himself. 

Again,  liability  on  the  part  of  the  company  is  denied  because  of 
the  failure  of  the  plaintiff  to  prove  that  the  railroad  company  did 
not  stop  the  shipment  for  feed  and  rest  at  such  places  as  were  possi- 
ble ;  that,  if  he  claims  damages  on  account  of  the  failure  to  perform 
that  duty,  the  burden  was  upon  him  to  show  that  the  company  failed 
to  perform  it.  A  carrier  of  live  stock  is  an  insurer  of  the  safety  of 
the  property  while  in  its  charge  for  transportation.  Kinnick  v.  C, 
R.  I.  &  P.  R'y  Co.,  (Iowa)  29  N.  W.  Rep.  772.  There  are,  of 
course,  exceptions  to  this  rule,  but  the  delivery  of  live  stock  to  a 
carrier  in  good  order,  and  their  arrival  at  the  place  of  destination 
in  bad  order,  makes  a  prima  facie  case  against  the  carrier,  and  it 
devolves  upon  the  carrier  to  show  that  the  loss  or  damage  resulted 
from  some  cause  which  would  exempt  it  from  liability.  Wabash  R. 
Co.  v.  Sharpe,  (Neb.)  107  N.  W.  Rep.  758. 

But  it  is  said  that  the  damage  was  the  direct  result  of  an  act  of 
God.  This  conclusion,  however,  is  not  justified  by  the  evidence. 
The  evidence  in  that  respect,  as  already  stated,  was  sufficient  to 
show  a  just  cause  for  delay,  but  there  is  an  entire  absence  of  evi- 
dence to  show  that  the  flood,  in  any  manner,  interfered  with  the 
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unloading  of  the  stock,  providing  it  with  food  and  water,  and  giving 
it  such  care  as  would  insure  its  delivery  at  the  destination  in  good 
condition.  A  cause  for  unavoidable  delay  in  shipment  affords  no 
excuse  for  a  failure  to  exercise  that  degree  of  care  required  of  a 
common  carrier  in  the  transportation  of  stock.  Kinnick  v.  C,  R.  I. 
&  P.  R'y  Co.,  supra. 

The  assignments  of  error  are  all  covered  by  the  general  discus- 
sion of  the  case  and  will  not  be  noticed  separately. 

There  is  no  prejudicial  error  in  the  record,  and  we  recommend 
that  the  judgment  be  affirmed. 

Albert,  C,  concurs.     Duffie,  C,  not  sitting. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 


SALISBURY  v.  PRESS  PUBLISHING  CO. 

Supreme  Court,  Nebraska,  June,  1906. 


MASTER  AND  SERVANT  — FALL  OF  WEIGHT  DUE  TO  BREAK- 
ING OF  ROPE  UPON  WHICH  EMPLOYEE  WAS  EXERTING 
STRENGTH.  —  1.  Ordinarily  it  is  the  duty  of  an  employer  to  use  rea- 
sonable care  that  the  tools  and  appliances  which  he  furnishes  his  em- 
ployees are  reasonably  fit  and  safe  for  the  use  for  which  they  are 
furnished;  but  this  does  not  relieve  the  employee  from  the  exercise  of 
his  own  judgment  in  the  use  thereof,  and  if  he  puts  them  to  a  use  for 
which  they  are  not  designed  or  furnished,  or  subjects  them  to  a  strain 
beyond  their  capacity  to  bear  and  is  injured  in  consequence,  the  em- 
ployer, in  the  absence  of  special  circumstances,  is  not  liable.  Standard 
Distilling  &  Distributing  Co.  v.  Harris,  (Neb.)  106  N.  W.  Rep.  583. 

TRIAL— INSTRUCTIONS —  DIRECTING  VERDICT.  — 2.  The  statute 
requiring  instructions  to  the  jury  to  be  in  writing  has  no  application 
to  a  mandatory  direction  to  return  a  verdict  in  favor  of  one  of  the 
parties  to  the  litigation. 

DIRECTED  VERDICT.  —  3.  On  the  facts  stated,  held,  that  the  trial  court 
properly  directed  a  verdict  for  the  defendant. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Appeal  from  Dis- 
trict Court,  Lancaster  County. 

Action  by  Elmer  E.  Salisbury  against  the  Press  Publishing  Com- 
pany. There  was  a  judgment  for  defendant  and  plaintiff  appeals. 
Affirmed. 
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Field,  Ricketts  &  Ricketts,  for  appellant. 

Halleck  F.  Rose  and  W.  B.  Comstock,  for  appellee. 

Albert,  C.  —  This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendant  in  an  action  for  personal  injuries.  The  petition,  so  far 
as  is  material  now,  is  as  follows :  "  The  plaintiff  complains  of  the 
defendant  for  that  on  and  prior  to  the  8th  day  of  October,  1903,  the 
defendant  was  a  corporation  duly  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  Nebraska,  and  was  extensively  engaged  in 
the  printing,  publication  and  circulation  of  certain  newspapers,  with 
its  place  of  business  in  the  building  at  the  southwest  corner  of  Thir- 
teenth and  '  N '  streets  in  the  city  of  Lincoln,  Neb.,  that  the  papers 
so  printed,  published,  and  circulated  by  the  defendant  were  stacked 
and  made  ready  for  transfer  to  the  post  office  on  the  third  floor  of 
the  building  occupied  by  it,  and  to  facilitate  the  delivery  of  its  sacks 
of  mail  from  the  third  floor  of  said  building  to  wagons  on  the  street, 
it  had  theretofore  caused  to  be  constructed  an  iron  chute  attached 
to  the  south  wall  of  its  publishing  house,  and  extending  from  the 
third  floor  thereof  over  and  across  the  sidewalk  to  the  pavement  on 
Thirteenth  street  of  said  city,  so  that  sacks  of  mail  placed  in  the 
chute  would  be  carried  by  gravity  down  the  inclining  chute  to 
wagons  on  the  street ;  that  said  chute  was  provided  with  a  hinge  or 
joint  at  the  lot  line,  whereby  that  part  of  the  chute  that  extended 
across  and  over  the  sidewalk  space  on  the  east  side  of  the  building, 
when  not  in  use,  might,  by  means  of  an  apparatus  operated  by  a 
rope,  pulley  and  heavy  iron  weight,  be  turned  over  and  doubled 
back  on  that  part  of  the  chute  fastened  to  the  building,  and  when 
loading  mail  might  be  extended  across  and  over  the  sidewalk  to 
wagons  in  the  street;  that  on  the  8th  day  of  October,  1903,  the 
plaintiff  proceeded  to  the  defendant's  place  of  business  at  Thirteenth 
and  '  N '  streets  in  the  city  of  Lincoln  to  transfer  its  sacks  of  mail 
to  the  post  office,  pursuant  to  orders  from  the  defendant  to  plaintiff's 
employer.  When  plaintiff  arrived  at  defendant's  place  of  business 
the  sidewalk  extension  of  the  iron  chute  was  doubled  back,  and  be- 
fore the  plaintiff  could  receive  the  sacks  of  mail  into  his  wagon 
from  the  third  floor  of  defendant's  building,  it  was  necessary  to  ex- 
tend the  iron  chute  over  and  across  the  sidewalk  by  means  of  the 
apparatus  provided  by  the  defendant  for  such  purpose.  While  the 
plaintiff  was  extending  said  chute  across  the  sidewalk  by  means  of 
the  apparatus  provided  therefor  by  the  defendant,  and  had  his  weight 
on  the  rope,  without  any  fault  or  negligence  on  his  part,  the  ap- 
paratus provided  by  the  defendant  for  raising  and  extending  said 
chute  gave  way,  precipitating  the  heavy  iron  weight  used  in  con- 
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nection  therewith  upon  the  plaintiff,  breaking  the  bone  of  his  right 
leg  between  the  knee  and  the  hip  so  that  it  protruded  through  the 
flesh,  thereby  seriously  and  permanently  injuring  the  plaintiff. 
*  *  *  Plaintiff  further  alleges  that  the  apparatus  by  which  said 
iron  chute  carrying  defendant's  mail  sacks  to  the  street  was  doubled 
back  or  extended  over  and  across  the  sidewalk,  was  carelessly, 
negligently  and  insecurely  constructed  by  the  defendant,  and  was 
made  of  defective  and  unsuitable  material  for  the  purposes  for 
which  it  was  used,  and  the  defendant  carelessly,  negligently  and 
unnecessarily  suspended  said  heavy  iron  weight,  which  fell  upon 
plaintiff,  directly  above  where  plaintiff  was  compelled  to  stand  to 
operate  the  apparatus  in  extending  the  chute  over  and  across  the 
sidewalk.  That  the  giving  way  of  said  apparatus  and  the  precipita- 
tion of  said  heavy  weight  upon  plaintiff  resulting  in  his  injury,  as 
hereinbefore  alleged,  was  directly  caused  by  the  defective  material 
used  and  the  negligent,  careless  and  insecure  manner  in  which  de- 
fendant constructed  said  apparatus  and  suspended  said  heavy 
weight." 

The  answer  charges  that  the  plaintiff,  in  attempting  to  operate 
the  chute  at  the  time  of  the  accident  was  a  mere  volunteer  or  inter- 
meddler,  and  was  assisted  by  another  intermeddler,  without  the 
knowledge  or  consent  of  the  plaintiff;  that  they  applied  greater 
force  to  the  rope  used  to  operate  the  chute  than  the  appliances  pro- 
vided for  that  purpose  were  intended  to  bear ;  and  that  the  accident 
resulted  in  consequence  thereof  and  from  no  other  cause.  The 
reply  is  a  general  denial.  At  the  close  of  the  trial  the  court  sus- 
tained a  motion  to  direct  a  verdict  for  the  defendant,  and  the  cor- 
rectness of  that  ruling  is  the  principal  question  now  presented  by 
the  record. 

It  is  conclusively  established  that  at  the  time  of  the  accident,  the 
plaintiff  was  in  the  employ  of  a  transfer  company  which  was  under 
contract  with  the  defendant  to  carry  the  printed  matter  ready  for 
the  mails  from  the  defendant's  place  of  business  to  the  post  office. 
The  amount  of  this  matter  was  so  great  as  to  require  drays  to  carry 
it.  It  was  no  part  of  the  transfer  company's  duty,  under  the  con- 
tract, to  operate  the  chute  described  in  the  petition.  But  while  the 
chute  was  generally  operated  by  the  defendant's  employees,  it  was 
a  common  practice,  in  case  of  delay  on  their  part  to  do  so,  for  the 
employees  of  the  transfer  company,  after  placing  their  wagons  in 
position  to  be  loaded,  to  raise  and  lower  the  chute  to  a  position  to 
deliver  the  mailing  matter  on  the  drays  at  the  edge  of  the  sidewalk. 
The  plaintiff  had  done  this  on  several  occasions  previous  to  the 
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accident.  On  the  day  of  the  accident  the  defendant  notified  the 
transfer  company  that  it  had  some  matter  ready  for  delivery  to  the 
post  office,  and  the  plaintiff  was  sent  in  charge  of  a  wagon  to  re- 
ceive it.  In  this  instance  the  matter  was  not  such  as  could  be  loaded 
by  means  of  the  chute ;  but  the  plaintiff  was  not  aware  of  that  fact. 
He  drove  his  wagon  to  defendant's  place  of  business,  and  placed  it 

I  in  position  to  be  loaded  by  means  of  the  chute ;  the  defendant's  em- 
ployees were  not  aware  of  his  arrival.  He  then  undertook  to  ex- 
tend the  movable  section  of  the  chute  across  the  sidewalk  to  his 
wagon.  The  movable  section  of  the  chute  weighed  about  200 
pounds.  It  was  connected  with  the  other  section  by  a  joint,  and 
when  not  in  use  was  folded  back  upon  it,  along  the  side  of  the  build- 
ing. In  order  to  raise  and  lower  it,  a  rope  passed  through  a  pulley 
overhead;  one  end  of  which  was  attached  to  the  free  end  of  the 
movable  section,  the  other,  to  a  weight  of  fifty  or  sixty  pounds,  used 
as  a  counter  balance.  A  rope  hung  from  this  weight  to  the  ground ; 
whereby  one  standing  on  the  ground  could  raise  and  lower  the 
movable  section.  Another  rope  was  also  used  to  overcome  the 
"  dead  center,"  when  the  section  was  raised  to  the  perpendicular. 
As  the  appliances  were  arranged,  the  force  necessary  to  apply  to  the 
rope  to  raise  the  chute,  in  addition  to  the  counterbalance,  was  less 
than  fifty  pounds.  When  the  plaintiff  undertook  to  raise  the  chute, 
at  the  time  of  the  accident,  it  had  become  fastened  in  some  way, 
and  he  was  unable  to  raise  it.  A  bystander  volunteered  to  assist 
him,  and  joined  him  in  pulling  on  the  rope  which  extended  down- 
ward from  the  counterbalance.  The  pulley  broke,  and  the  counter- 
weight, striking  the  plaintiff,  who  had  fallen  to  the  ground,  breaking 
his  leg.  The  plaintiff  contends  that  from  the  foregoing  state  of 
facts,  in  which  we  have  tried  to  include  every  fact  favorable  to  him 
which  the  evidence  proves  or  tends  to  establish,  two  propositions  are 
deducible:  1.  That  at  the  time  of  the  accident,  he  stood  in  relation 
of  employee  to  the  defendant,  and  in  attempting  to  operate  the  chute 
was  acting  within  the  scope  of  his  employment;  2,  that  his  injury 
was  the  proximate  result  of  a  negligent  omission,  on  the  part  of  the 

•  defendant,  to  furnish  reasonably  safe  appliances  for  the  operation  of 
the  chute. 

A  large  part  of  the  argument  on  either  side  is  directed  to  the 
first  proposition.  But  we  do  not  deem  it  necessary  to  go  into  that 
question  because  were  it  resolved  in  favor  of  the  plaintiff,  it  seems 
clear  to  us  the  plaintiff  must  still  fail.  Assuming  that  the  plain- 
tiff's relation  to  the  defendant  was  that  of  an  employee,  then  it  was 
undoubtedly  the  duty  of  the  defendant  to  see  that  the  appliances 
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furnished  him  for  use  in  his  employment  were  reasonably  safe  for 
the  use  for  which  they  were  furnished.  But  it  is  equally  true  that 
an  employer  is  not  liable  for  injuries  to  an  employee,  caused  by  the 
unauthorized  or  improper  use  of  appliances,  and  that  the  latter  is 
bound  to  exercise  reasonable  care  to  protect  himself  from  injury. 
20  Encyc.  Law  (2d  ed.),  pp.  1 34-141,  and  notes.  In  this  case,  the 
pulley  and  its  connections  were  furnished  to  bear  the  strain  neces- 
sary to  overcome  a  weight  of  about  100  pounds.  Owing  to  the 
counterweight,  a  force  of  fifty  pounds,  applied  to  the  rope  hanging 
from  the  counterweight,  would  raise  the  movable  section  of  the 
chute.  The  mechanism  was  simple,  and  hung  in  plain  sight.  The 
plaintiff  was  acquainted  with  it.  In  view  of  these  facts,  when  he,  a 
man  weighing  over  175  pounds,  was  unable  by  his  own  strength  to 
raise  the  chute,  he  must  have  known,  as  a  reasonable  person,  that 
the  ropes  had  fouled  or  for  some  other  reason  the  appliance  was 
not  in  proper  working  order,  and  that  ^the  combined  strength  of 
himself  and  another  man  exerted  on  the  rope  would  subject  the 
pulley  and  its  fastenings  to  a  greater  strain  than  they  were  cal- 
culated to  bear.  He  was  in  a  position  of  obvious  danger  with  the 
weight  which  fell  on  his  leg  suspended  overhead.  While  it  is  the 
duty,  ordifiarily,  of  an  employer  to  use  reasonable  care  that  the  tools 
and  appliances,  which  he  furnishes  his  employees  are  reasonably 
safe,  the  employees  are  not  relieved  from  the  exercise  of  their  own 
judgment  in  the  use  of  such  tools  and  appliances;  and  when  they 
put  such  tools  and  appliances  to  a  use  for  which  they  are  not  in- 
tended, or  subject  them  to  a  strain  beyond  their  capacity  to  bear, 
and  are  injured  in  consequence,  ordinarily,  no  liability  attaches  to 
the  employer.  Standard  Distilling  Co.  v.  Harris,  (Neb.)  106  N.  W. 
Rep.  582. 

In  this  case  the  rope  and  pulley  were  furnished  to  overcome  a 
definite  weight.  The  plaintiff,  instead  of  confining  their  use  to  that 
end,  blindly  undertook  to  use  them  to  overcome  some  unknown  force 
or  obstruction  interfering  with  the  operation  of  the  chute,  and  sub- 
jected them  to  a  strain  many  times  greater  than  was  required  to 
serve  the  purpose  for  which  they  were  furnished.  In  doing  so,  he 
acted  under  no  command,  but  purely  on  his  own  volition,  and  his 
injury  resulted,  not  from  the  omission  of  the  defendant  to  provide 
a  reasonably  safe  appliance  for  operating  the  chute,  but  from  his 
misuse  of  the  appliance  furnished,  and  his  own  omission  to  make 
reasonable  use  of  his  own  faculties  to  guard  against  injury.  The 
plaintiff  contends  that  the  judgment  must  be  reversed,  because  the 
direction  to  return  a  verdict  for  the  defendant  was  given  orally; 
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and,  in  support  of  this  contention,  invokes  the  statute  requiring  all 
instructions  to  be  in  writing  unless  such  requirement  be  waived. 
The  statute  has  reference  to  instructions  proper ;  that  is,  instructions 
given  to  guide  the  jury  in  their  deliberations  when  some  issue  of 
fact  is  submitted  for  their  determination.  Where  there  is  no  such 
issue  to  submit,  a  mere  mandatory  direction,  which  is  in  no  proper 
sense  an  instruction,  is  all  that  is  required,  and  like  other  rulings  of 
the  court  may  be  given  orally.  Complaint  is  also  made  of  the 
exclusion  of  certain  evidence  tending  to  sustain  plaintiff's  theory, 
that  at  the  time  of  the  injury  he  stood  in  the  relation  of  employee 
to  the  defendant.  As  we  have  seen,  that  relationship  may  be  as- 
sumed and  still  the  record  would  necessitate  an  affirmance  of  the 
judgment ;  hence  further  notice  of  this  assignment  is  unnecessary. 

What  has  been  said  disposes,  we  think,  of  all  the  assignments; 
and  we  recommend  that  the  judgment  of  the  District  Court  be 
affirmed. 

Duffie  and  Jackson,  CC,  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 


ANDRECSIK  v.  NEW  JERSEY  TUBE  CO. 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  1906. 


MASTER  AND  SERVANT  — DEFECTIVE  APPLIANCES  —  RISK  OF 
EMPLOYMENT.  —  1.  The  plaintiff  complained  to  the  superintendent 
at  10  o'clock  in  the  forenoon  that  the  machine  upon  which  he  was  work- 
ing was  out  of  order.  The  defect  was  obvious.  The  superintendent 
said:  "You  go  right  ahead  with  the  work.  We  are  overloaded  with 
work,  and  noon  hour  P  will  fix  this  for  you."  The  repair  was  not  made 
at  the  noon  hour.  Nevertheless,  the  plaintiff  resumed  work  upon  the 
obviously  defective  machine,  and  at  3  o'clock  was  injured  by  reason  of 
the  defect  complained  of. 

Held,  that  the  promise  to  repair  was  definite  and  specific  as  to  time  of  per- 
formance; that  there  was  no  question  for  the  jury;  that  the  plaintiff 
was  properly  nonsuited. 

SAME  — PROMISE  TO  REPAIR.  — 2.  The  servant  assumes  not  only  the 
ordinary  risks  incidental  to  employment,  but  as  well  all  risks  arising  and 
becoming  known  to  him  during  his  service.  The  master,  by  promising 
to  amend  a  defect  complained  of,  as  an  inducement  to  the  servant  to 
continue,  forthwith  takes  from  the  servant  the  risk,  and  thereafter,  and 
during  the  period  for  repair,  assumes  it.  Where  the  promise  is  general 
and   indefinite   the   master's   undertaking   runs   for   a   reasonable   time. 
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Approving  Dowd  v.  Erie  R.  R.  Co.,  57  Atl.  Rep.  248,  70  N.  J.  Law,  451. 
Where  it  is  to  repair  at  a  fixed  time,  it  runs  until  the  termination  of 
the  time  fixed. 

SAME  — TIME  OF  PERFORM ANCE.  —  3.  When  the  agreement  to  repair 
is  general,  i.  e.,  inferential,  as  to  the  time  of  its  performance,  if  the  mas- 
ter's promise  is  not  performed  within  reasonable  time  for  its  fulfilment, 
and  the  servant  continues  to  incur  the  danger  in  the  employment,  after  the 
lapse  of  such  reasonable  time  the  servant  assumes  the  risk  of  injuries 
occurring  thereafter.  In  such  case  there  may  be  a  question  for  the  jury 
of  reasonable  time. 

SAME.  —  4.  When  the  agreement  to  repair  is  not  indefinite,  but  specific,  as 
to  the  time  of  its  performance,  if  the  promise  is  not  performed  within 
the  time  specified  for  its  fulfilment,  and  the  servant  continues  in  the 
employment  after  a  manifest  breach  of  the  master's  promise  to  repair,  the 
assumption  of  risk  by  the  master  ceases,  and  the  servant  reassumes  the 
risk  of  subsequent  injuries  therefrom.  Where  the  time  of  performance 
is  clearly  fixed  by  the  agreement  of  the  parties,  there  is  no  question,  for 
the  jury,  of  a  reasonable  time  for  performance. 

SAME  —  QUESTION  FOR  JURY.  — 5.  It  does  not  follow  that,  whenever 
it  is  proved  that  a  promise  to  repair  was  made  and  acted  upon,  the  case 
is  prima  facie  for  the  jury. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Rule  by  Kazmir  Andrecsik  against  the  New  Jersey  Tube  Com- 
pany. Judgment  for  defendant,  and  the  plaintiff  brings  error. 
Affirmed. 

Samuel  Kalisch,  Jr.,  and  Samuel  Kalisch,  for  plaintiff  in 
error. 

Lindabury,  Depue  &  Faulks,  for  defendant  in  error. 

Dill,  J.  —  This  action  is  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff,  while  in  the  defendant's 
employ,  through  the  defendant's  alleged  negligence.  The  plaintiff, 
a  man  twenty-eight  years  of  age,  had  been  employed  in  the  defend- 
ant's mill  for  about  two  years  prior  to  the  accident  —  eighteen 
months  as  helper,  about  two  months  as  an  assistant  upon  the  ma- 
chine, and  about  three  months  prior  to  the  injury  in  charge  of  the 
machine  at  which  he  was  injured.  When  placed  in  charge  of  the 
machine  he  was  instructed  as  to  its  workings.  Prior  to  10  o'clock 
in  the  morning  of  November  11,  1903,  the  day  upon  which  he  was 
injured,  the  plaintiff  discovered  that  the  machine  upon  which  he  was 
working  was  out  of  order.  He  testified  that  this  was  very  easy  to 
see.  About  10  o'clock  he  complained  of  this  to  the  superintendent, 
who  replied :  "  You  go  right  ahead  with  the  work.  We  are  over- 
loaded with  work,  and  noon  hour  I  will  fix  this  for  you."     What  a 
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third  party  understood  the  superintendent  to  say  is  not  material  to 
this  decision.  The  foregoing  is  what  the  plaintiff  asserts  the  super- 
intendent promised  him  and  was  the  agreement  to  repair  upon  which 
the  plaintiff  relied  in  resuming  work.  The  plaintiff  continued  to 
work  on  the  machine  until  the  noon  hour,  quitting  at  12  o'clock 
without  injury.  He  ate  his  lunch  near  the  machine,  in  sight  of  it, 
and  was  in  and  about  the  place  during  the  noon  hour.  During  the 
noon  hour,  from  12  o'clock  to  1  o'clock,  the  machine  was  not  re- 
paired, and  this  was  apparent  to  plaintiff.  The  defective  condition 
of  the  machine  when  the  plaintiff  resumed  work  was  obvious.  At 
I  o'clock  the  plaintiff  resumed  work  and  continued  until  3  o'clock, 
when  he  was  injured  by  this  defective  machine.  No  evidence  was 
offered  in  behalf  of  the  defense.  The  chief  justice,  who-  tried  the 
case  below,  nonsuited  the  plaintiff,  and,  holding  the  promise  to  be 
definite  as  to  the  time  of  performance,  laid  down  this  rule :  "  Where 
the  master  says  that  he  will  repair  the  machine,  or  have  it  repaired 
at  a  specific  time,  the  employee  is  entitled  to  continue  to  operate  the 
defective  machine  at  the  master's  risk  until  that  time  has  elapsed ; 
but  if,  after  that  time,  the  master  has  not  made  good  his  word,  and 
made  the  repairs,  and  the  employee  still  continues  to  operate  the 
machine,  the  risk  shifts,  and  the  employee  assumes  it,  relieving  the 
master."  The  defendant  in  error  seeks  to  review  this  ruling,  and 
for  that  purpose  this  writ  of  error  is  prosecuted. 

We  are  of  the  opinion  that  the  rule  laid  down  by  the  chief  jus- 
tice was  correct,  and  that  the  nonsuit  was  proper.  The  questions 
of  law  decisive  of  the  case  at  bar  have  not  been  heretofore  passed 
upon  by  this  court.  The  plaintiff  was  engaged  in  operating  a 
machine  which  was  obviously  defective.  He  was  aware  of  the 
danger  incident  to  such  defective  condition.  The  servant,  by  ac- 
cepting employment,  or  voluntarily  continuing  therein,  with  the 
knowledge  or  means  of  knowing  the  dangers  involved,  is  deemed 
to  have  assumed  the  risk.  This  rule  the  plaintiff  seeks  to  avoid  by 
proof  that  he  notified  the  master  of  the  defect,  and  that  the  master, 
for  the  purpose  of  inducing  the  plaintiff  to  continue  in  his  employ- 
ment, promised  to  remedy  it.  The  question  presented  is  whether 
the  servant  was  chargeable,  in  spite  of  the  promise,  with  the  as- 
sumption of  the  risk  in  question  and  as  a  conclusion  of  law.  The 
decision  must,  in  the  first  place,  depend  upon  the  character  of  the 
promise  to  repair.  Was  it  express  or  inferential  as  to  time  of  ful- 
filment? If  inferential,  there  may  have  been  a  question  for  the 
jury.  If  express,  there  was  no  question  for  the  jury  on  that  point. 
The  words  "  noon  hour  "  are  definite  terems :    "  Noon  —  Midday ; 
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and  in  exact  use  twelve  o'clock."  Century  Dictionary.  "  Hour  — 
a  particular  time ;  a  fixed  or  appointed  time."  Century  Dictionary. 
"  Noon  "  designated  the  beginning  of  the  period,  t.  e.,  12  o'clock ; 
"  hour,"  the  duration  of  the  period.  It  is  clearly  shown  by  the 
evidence  that  the  term  "  noon  hour  "  was  in  common  use,  and  was 
well  understood  by  both  parties  to  mean  from  12  o'clock  noon  to  1 
o'clock  p.  m.  The  plaintiff  says  he  quit  work  at  12  o'clock  and 
went  to  work  at  1  o'clock.  Again,  he  was  asked  if  he  worked 
"  before  the  noon  hour "  on  the  day  on  which  he  was  injured. 
"  Yes,  sir,"  he  answered,  "  I  started  at  7  and  worked  until  12." 
The  words  "  noon  hour  "  are  used  by  the  plaintiff  and  his  witnesses, 
and  always,  as  meaning  from  12  o'clock  noon  to  1  o'clock  p.  m. 
In  King-Ryder  Lumber  Co.  v.  Cochran,  71  Ark.  55,  70  S.  W.  Rep. 
606,  the-  plaintiff,  who  was  running  an  edging  machine  in  a  lumber 
mill,  discovered  a  defect  in  the  machine  in  the  morning  and  in- 
formed the  foreman,  who  told  him  "  to  go  on  and  run  it  until  noon, 
when  he  would  have  it  repaired."  The  court  treated  this  as  a 
promise  to  repair  at  a  definite  time,  and  it  is  cited  by  subsequent 
authorities  as  a  definite  promise.  Otherwise  the  case  is  not  in  point. 
In  the  case  before  us,  we  are  of  the  opinion  that  the  promise  to 
repair  was  not  general,  but  specific,  as  to  time  of  performance.  The 
time  when  the  promise  to  repair  should  have  been  fulfilled  is  too 
clear  for  reasonable  controversy.  There  was  no  need  of  sub- 
mitting that  question  to  the  jury,  or  any  other  question  bearing  upon 
the  subject. 

In  discussing  the  further  questions  involved  it  should  be  noted 
that  in  this  case:  1.  The  promise  to  repair,  made  after  the  work 
was  begun,  was  definite  as  to  the  time  of  performance ;  2,  the  acci- 
dent did  not  occur  between  the  time  of  the  making  of  the  promise 
and  before  the  end  of  the  period  fixed  for  its  fulfilment;  3,  the  in- 
jury was  subsequent  to  (a)  the  complaint,  (b)  the  promise,  (c)  the 
agreed  time  of  performance,  and  (d)  the  master's  default.  In 
resuming  work  under  these  circumstances,  was  the  risk  the  servant's 
or  the  master's? 

The  two  recent  cases  in  the  Supreme  Court  (Dowd  v.  Erie  R.  R. 
Co.,  70  N.  J.  Law,  451,  57  Atl.  Rep.  248,  and  Dunkerley  v.  Weben- 
dorfer  Machine  Co.,  71  N.  J.  Law,  60,  58  Atl.  Rep.  94)  have  not 
heretofore  been  before  this  court.  In  both  the  master's  agreement 
was  indefinite  as  to  the  time  when  the  repair  was  to  be  made.  In 
the  Dowd  case,  the  promise  was  to  have  it  attended  to  "  as  soon  as 
he  could."  In  the  Dunkerley  case,  the  agreement  was  to  remedy 
the  fault  "  at  the  first  opportunity."  In  the  Dowd  case,  Mr.  Justice 
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Swayze  states  the  law  to  be  as  follows :  "  The  rule  that  the  servant 
assumes  not  only  the  ordinary  risks  incident  to  the  employment,  but 
also  such  special  features  of  danger  as  are  plain  and  obvious,  and 
also  such  as  he  would  discover  by  the  exercise  of  ordinary  care  for 
his  personal  safety,  is  well  established  in  this  State.  (Citing  cases.) 
The  servant  assumes,  as  well,  those  risks  which  arise  or  become 
known  to  him  during  the  service  as  those  in  contemplation  at  the 
original  hiring.  Dillenberger  v.  Weingartner,  (Err.  &  App.  1899) 
64  N.  J.  Law,  292,  45  Atl.  Rep.  638.  To  the  rule  that  the  servant 
assumes  the  obvious  risks  of  the  employment,  an  exception  is  made 
where  the  master  has  promised  to  amend  the  defect  or  to  make  the 
place  safe,  and  the  servant  continues  the  work  in  reliance  upon  the 
promise.  *  *  *  The  master  is  exempted  from  liability  in  the  case 
of  obvious  risks  for  the  reason  that  the  servant,  by  continuing  in 
the  employment  with  knowledge  of  the  danger,  evinces  a  willing- 
ness to  incur  the  risk,  and  upon  the  principle  volenti  non  fit  injuria. 
But  when  the  servant  shows  that  he  relied  upon  a  promise  made  to 
him  to  remedy  the  defect,  he  negatives  the  inference  of  willingness 
to  incur  the  risk.  In  such  a  case  this  inference  can  only  be  drawn 
when  the  servant  continues  the  work,  although  the  promise  is  not 
performed  within  a  reasonable  time."  70  N.  J.  Law,  451,  at  page 
455,  57  Atl.  Rep.  248,  at  page  250.  We  are  referred  to  the  decision 
of  the  Supreme  Court  of  the  State  of  New  York  in  Rice  v.  Eureka 
Paper  Co.,  70  App.  Div.  336,  75  N.  Y.  Supp.  49,  as  the  leading 
authority  for  the  insistment  that  the  Dowd  case  should  not  be  ap- 
proved by  this  court.  The  answer  to  this  argument  and  the  citation 
in  its  support  is  twofold.  In  the  first  place,  the  decision  of  the 
New  York  Supreme  Court  in  the  Rice  case  is  not  in  conflict  with 
the  Dowd  case.  In  the  Dowd  case,  the  promise  to  repair  was  in- 
definite as  to  time  of  performance  by  the  master.  The  court  con- 
strued it  to  be  a  general  promise.  In  the  Rice  case,  the  New  York 
Supreme  Court  construed  the  promise  to  repair  as  specific  and  based 
its  conclusion  upon  that  construction  of  the  promise.  70  App.  Div., 
at  page  342  et  seq.,  75  N.  Y.  Supp.,  at  page  53.  It  held  that,  in  a 
case  where  the  promise  was  to  repair  at  a  definite  time,  the  risk  in 
the  interim,  between  the  time  of  the  making  of  the  promise  and  the 
time  set  for  its  performance,  was  that  of  the  servant,  and  not  of  the 
master.  70  App.  Div.  354,  75  N.  Y.  Supp.  62.  In  the  second  place, 
the  Court  of  Appeals  of  New  York  reversed  the  Supreme  Court. 
Rice  v.  Eureka  Paper  Co.,  174  N.  Y.  385,  66  N.  E.  Rep.  979,  62  L. 
R.  A.  611,  95  Am.  St.  Rep.  585,  reversing  70  App.  Div.  336,  75  N.  Y. 
Supp:  49.     The  Court  of  Appeals  overruled  the  holding  below  as  to 
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the  character  of  the  promise  to  repair,  declared  that  it  was  not 
specific  as  to  time  of  performance  (174  N.  Y.,  at  page  397,  66  N.  E. 
Rep.,  at  page  983  [62  L.  R.  A.  611,  95  Am.  St.  Rep.  585]),  con- 
strued it  as  a  promise  to  repair  generally,  indefinite  as  to  the  time 
of  its  performance  (page  398  of  174  N.  Y.,  page  983  of  66  N.  E. 
Rep.  [62  L.  R.  A.  611, 95  Am.  St.  Rep.  585] ),  and,  proceeding  upon 
that  construction,  established  the  law  of  that  State  in  harmony 
with  the  doctrine  of  the  Dowd  case.  The  doctrine  of  the  Dowd 
case  is  supported  by  the  authorities  cited  by  Mr.  Justice  Swayze,  by 
the  decision  of  the  Court  of  Appeals  of  New  York  in  the  Rice  case, 
by  the  eminent  text-writers  and  the  leading  cases  ably  marshaled 
in  the  opinion  therein,  and,  in  addition,  by  the  following  authorities : 
Ray  v.  Diamond  State  Steel  Co.,  2  Pennewill  (Del.)  525,  47  Atl. 
Rep.  1017;  Boyd  z/.  Blumenthal,  3  Pennewill  (Del.)  564,  52  Atl. 
Rep.  330;  Belair  v.  Chicago,  etc.,  R.  R.  Co.,  43  Iowa,  662,  14  Am. 
Neg  Cas.  66in;  Buehner  v.  Creamery  Package  Mfg.  Co.,  124  Iowa, 
445,  100  N.  W.  Rep.  345,  104  Am.  St.  Rep.  354;  Foster  v.  Chicago, 
etc.,  R.  R.  Co.,  127  Iowa,  84,  102  N.  W.  Rep.  422;  Brown  v.  Levy, 
108  Ky.  163,  55  S.  W.  Rep.  1079;  Taylor  v.  Nevada,  etc.,  R.  R.  Co., 
26  Nev.  415,  69  Pac.  Rep.  858;  Pleasants  v.  Raleigh,  etc.,  R.  R. 
Co.,  95  N.  C.  195;  Barney  Dumping  Boat  Co.  v.  Clark,  112  Fed. 
Rep.  921,  50  C.  C.  A.  616;  Labatt's  Master  &  Servant,  vol.  1,  p.  1209, 
§  427  (b).  The  rule  of  the  Dowd  case  is  so  generally  recognized 
as  a  part  of  the  jurisprudence  of  this  country,  and  is  so  strongly 
supported  by  reason  and  justice,  as  to  justify  its  adoption.  We  ac- 
cordingly approve  the  decision  of  the  Supreme  Court  of  this  State 
in  Dowd  v.  Erie  R.  R.  Co.,  70  N.  J.  Law,  451,  57  Atl.  Rep.  248. 
The  approval  of  Dunkerley  v.  Webendorfer  Machine  Co.,  71  N.  J. 
Law,  60,  58  Atl.  Rep.  94,  follows  as  a  matter  of  course. 

Thus  far  we  have  dealt  with  those  cases  where  the  master's 
promise  to  repair  was  general  and  not  specific  as  to  time  of  per- 
formance. We  come  now  to  consider  the  application  of  the  rule  to 
those  cases  where,  as  in  this  case,  the  time  of  performance  is 
definitely  fixed  by  the  agreement  of  the  parties.  The  authorities 
where  the  promise  has  been  of  this  character  are  comparativelv  few. 
Two  questions  arise  in  a  case  where  the  promise  to  perform  is 
definite : 

1.  Is  the  ad  interim  risk  between  the  making  of  the  promise  and 
the  termination  of  the  period  fixed  therein  for  its  performance  the 
master's  or  the  servant's  ?  It  has  been  held  by  authorities  of  repute 
that  during  the  interim  the  servant  assumes  the  risk,  on  the  ground 
that,  before  the  time  definitely  agreed  upon  for  the  making  of  the 
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repairs,  he  can  have  had  no  expectation  that  such  repairs  would 
meanwhile  be  made,  and  therefore  cannot,  in  the  interim,  have  con- 
tinued his  service  because  of  such  expectation.  Standard  Oil  Co. 
v.  Helmick,  148  Ind.  457,  47  N.  E.  Rep.  14,  and  Rice  v.  Eureka 
Paper  Co.,  70  App.  Div.  336,  75  N.  Y.  Supp.  49,  are  generally  cited 
in  support  of  this  theory.  These  decisions  are  dependent  upon  facts 
and  supported  by  principles  not  involved  here.  Their  conclusions 
are  reached  by  divergent  and  not  harmonious  lines  of  reasoning. 
The  Supreme  Court  of  Indiana  subsequently,  in  the  Potter  case, 
153  Ind.  107,  53  N.  E.  Rep.  465,  disavowed  this  doctrine  of  the 
Helmick  case.  The  Rice  case  was  reversed  by  the  Court  of  Ap- 
peals of  New  York,  although  upon  another  point.  We  do  not  agree 
with  the  rule  in  support  of  which  these  cases  are  cited  and  decline 
to  adopt  it.  It  has  also  been  held,  and  with  better  reason,  that,  as 
in  the  case  of  a  general  promise,  carrying  with  it  an  implication  of 
performance  within  a  reasonable  time,  so  also  in  the  case  of  a 
promise  to  remedy  a  defect  at  a  definite  and  agreed  time,  the  master 
eo  instante  assumes  the  risk  from  the  time  of  the  making  of  the 
promise  up  to  and  including  the  expiration  of  the  time  specified  for 
its  fulfilment.  Louisville  Hotel  Co.  v.  Kaltenbrun,  (Ky.)  80  S.  W. 
Rep.  1 163,  upon  application  for  rehearing  (Ky.)  82  S.  W.  Rep. 
378 ;  King-Ryder  Lumber  Co.  v.  Cochran,  71  Ark.  55,  70  S.  W.  Rep. 
606;  Anderson  v.  Seropian,  147  Cal.  201,  81  Pac.  Rep.  521;  Mc- 
Farlan  Carriage  Co.  v.  Potter,  153  Ind.  107,  114,  116,  53  N.  E.  Rep. 
465,  467,  468,  overruling  on  this  point  Standard  Oil  Co.  v.  Helmick, 
supra.  The  rule  that  a  promise  to  repair  made  by  the  master,  acted 
upon  by  the  servant,  creates  an  assumption  of  risk  by  the  master, 
beginning  instanter  upon  the  making  of  the  promise  and  continuing 
thereafter  to  the  end  of  the  period  named  for  the  repair,  is  supported 
by  sound  reason,  by  the  weight  of  authority,  and  is  in  accord  with 
the  reasoning  of  the  Dowd  case. 

2.  At  whose  risk  does  the  servant  continue  his  work  after  the 
lapse  of  the  time  specified  for  the  making  of  the  repair,  and  after 
the  master  has  obviously  defaulted  in  the  performance  of  such 
promise?  Upon  this  point  we  are  referred  to  the  following  cases: 
Louisville  Hotel  Co.  v.  Kaltenbrun,  (Ky.)  80  S.  W.  Rep  1163; 
Eureka  Co.  v.  Bass,  (1886)  81  Ala.  200,  13  Am.  Neg.  Cas.  141,  8 
South.  Rep.  216,  60  Am.  Rep.  152;  Trotter  v.  Chattanooga  Furni- 
ture Co.,  (1898)  101  Tenn.  257,  47  S.  W.  Rep.  425.  The  facts  in 
the  Louisville  Hotel  case  differ  from  those  in  the  case  at  bar,  since 
the  injury  there  occurred  between  the  making  of  the  promise  and 
the  time  set  for  its  performance.     That  case  does  not  decide  that 
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the  master's  assumption  of  risk  terminates  with  the  time  set  for  the 
performance  of  the  promise,  which  is  the  question  before  us.  The 
case  goes  no  further  than  to  hold  that,  upon  the  making  of  the 
promise,  the  master  instanter  assumes  the  risk  and  is  responsible 
for  an  injury  occurring  between  the  time  of  the  making  of  the 
promise  and  the  time  appointed  for  its  fulfilment.  In  the  Bass  case 
the  complaint  of  the  servant  was  of  a  defective  fuse,  and  the  master 
promised  "  to  get  other  fuse  "  and  told  him  to  "  do  the  best  he  could 
with  what  he  had."  The  court  treated  this  as  a  general  promise 
involving  the  question  of  a  reasonable  time,  but  in  arriving  at  its 
conclusion  it  used  the  following  language  pertinent  to  the  question 
before  us :  "  The  injury,  in  other  words,  must  have  occurred  within 
the  time  at  which  the  defects  were  promised  to  be  removed.  If 
the  employee  continues  to  expose  himself  to  the  danger  by  remain- 
ing in  the  service  longer  than  this,  he  does  so  in  face  of  the  fact  that 
the  promise  of  the  employer  is  violated,  and  that  he  has  no  rea- 
sonable expectation  of  its  fulfilment.  He  can  no  longer,  therefore, 
rely  upon  the  promise,  and  must  know  that  his  continuance  in  ser- 
vice under  such  circumstances  is  equally  as  hazardous  and  hopeless 
of  remedy  as  if  no  assurance  or  promise  had  ever  been  made.  A 
promise  already  broken  can  afford  no  reasonable  guaranty  of  the 
fulfilment  of  any  expectation  based  on  its  disappointed  assurances." 
In  the  recent  case  of  Gunning  System  v.  Lapointe,  (1904)  212  111. 
274,  72  N.  E.  Rep.  393,  there  is  a  dictum  —  dictum  because  the 
promise  in  the  case  was  a  general  one  —  that,  "  if  the  promise  is  to 
repair  by  a  fixed  time,  then,  after  the  expiration  of  the  time  fixed, 
the  servant  assumes  the  risk  from  the  defects  complained  of." 
Trotter  v.  Chattanooga  Furniture  Co.  is  the  only  one  of  the  three 
cases  cited  which  is  in  point.  In  that  case  the  promise  was  definite 
to  repair  "  in  the  morning."  The  promise  was  not  kept,  but  the 
servant  continued  his  work,  and  the  injury  occurred  ten  days  after 
the  time  set  for  the  performance  of  the  promise.  The  court  held 
that  the  servant  had  reassumed  the  risk,  citing  in  support  of  its  de- 
cision the  Bass  case,  relying  upon  the  language  of  that  case  already 
quoted.  In  the  Trotter  case  the  court,  affirming  the  judgment  be- 
low, nonsuiting  the  plaintiff,  said :  "  We  do  not  think  it  would  have 
been  proper,  in  this  case,  to  have  submitted  to  the  jury  the  question 
as  to  what  was  reasonable  time.     The  promise  fixed  the  time." 

A  well-reasoned  authority  in  point  is  the  decision  of  the  Supreme 
Court  of  Wisconsin  ( 1901 )  in  Albrecht  v.  Chicago  &  Northwestern 
Railway  Co.,  108  Wis.  530,  84  N.  W.  Rep.  882,  53  L.  R.  A.  653. 
In  that  case  a  locomotive  fireman  was  ordered  about  5  o'clock  in 
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the  afternoon  to  go  on  a  trip,  which  was  subsequently  made  at  10 
o'clock  p.  m.  At  7:15  p.  m.  he  went  on  board  the  engine  and  per- 
formed various  duties.  At  8  o'clock  p.  m.  he  complained  to  the 
engineer  of  the  absence  of  a  shield  over  the  glass  indicating  the  oil 
supply,  stating  that  he  had  searched  for  the  shield  and  failed  to  find 
it,  adding,  "  You  must  get  a  shield  for  this  lubricator ; "  to  which 
the  engineer  replied,  "  All  right,  I  will  get  one."  The  engineer  did 
not  keep  his  promise.  The  fireman  was  in  and  about  the  cab  from 
8  o'clock  to  10  o'clock  p.  m.,  and  then  went  on  the  trip  in  spite  of  the 
fact  that  the  engineer  had  not  kept  his  promise,  and  although  the 
fireman  saw  that  the  shield  was  not  in  its  place.  At  1  o'clock  in  the 
morning  the  glass  burst,  and  he  was  injured  by  reason  of  the  absence 
of  the  shield.  The  court  below  held  the  engineer's  undertaking  to 
be  a  general  promise  and  left  it  to  the  jury  to  deteremine  the  ques- 
tion of  reasonable  time.  The  Supreme  Court,  reversing  the  holding 
below,  construed  the  promise  made  at  8  o'clock  p.  m.  to  be  a  promise 
on  the  part  of  the  engineer  to  furnish  the  shield  before  the  trip  was 
made  at  10  o'clock  p.  m.,  and  held  the  promise  to  be  definite  as  to 
time  of  performance,  and  that  there  was  no  question  to  be  submitted 
to  the  jury,  saying:  "  When  the  time  expired  for  the  engineer  to 
redeem  his  promise,  under  the  circumstances  indicated,  respondent 
was  no  longer  protected  thereby  in  his  right  to  hold  defendant  re- 
sponsible for  the  consequences  of  the  danger.  *  *  *  In  pro- 
ceeding thereafter  in  the  defendant's  service  he  voluntarily  assumed 
the  risk  of  which  he  had  complained  as  a  part  of  his  contract  of  em- 
ployment, and  is  remediless  for  what  followed." 

We  agree  with  Mr.  Labatt,  in  his  recent  work  on  Master  and 
Servant,  that  "  the  only  rational  view  seems  to  be  that,  as  soon  as 
the  period  contemplated  for  the  removal  of  the  dangerous  conditions 
terminated,  the  servant's  position  is  precisely  what  it  would  have 
been  if  no  promise  had  been  given ;  that  is  to  say,  he  reassumes  the 
risk."  Vol.  1,  p.  1204,  §  423.  Upon  the  point  of  the  termination 
of  the  master's  liability,  Mr.  Justice  Swayze,  in  the  Dowd  case,  says : 
44  The  failure  to  perform  the  promise  (to  repair  "  as  soon  as  he 
could  ")  within  a  reasonable  time  indicates  that  it  will  not  be  per- 
formed, and  the  continuance  in  the  work  thereafter  justifies  the 
inference  that  the  servant  did  not  rely  upon  performance  of  the 
promise,  but  was  willing  to  take  the  risk.  He  is  therefore  in  such 
case  held  to  have  assumed  the  risk,  notwithstanding  the  promise." 
70  N.  J.  Law,  at  page  456,  57  Atl.  Rep.,  at  page  250.  This  propo- 
sition relating  to  a  general  promise  is  supported  by  the  following 
authorities:    Eureka  Co.  v.  Bass,  81  Ala.  200,  13  Am.  Neg.  Cas. 
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141,  8  South.  216,  60  Am.  Rep.  152;  111.  Steel  Co.  v.  Mann,  170  111. 
200,  48  N.  E.  Rep.  417,  40  L.  R.  A.  781,  62  Am.  St.  Rep.  370; 
Gunning  System  v.  Lapointe,  212  111.  274,  72  N.  E.  Rep.  393 ;  Burns 
v.  Windfall  Mfg.  Co.,  146  Ind.  261, 45  N.  E.  Rep.  188;  Breckenridge 
Co.  v.  Hicks,  94  Ky.  362,  15  Am.  Neg.  Cas.  208*,  22  S.  W.  Rep. 
554,  42  Am.  St.  Rep.  361 ;  Stalzer  v.  Packing  Co.,  84  Mo.  App.  565 ; 
Gulf,  etc.,  R.  R.  Co.  v.  Brentford,  79  Tex.  619,  15  S.  W.  Rep.  561, 
23  Am.  St  Rep.  377 ;  Stephenson  v.  Duncan,  73  Wis.  404,  41  N.  W. 
Rep.  337,  9  Am.  St.  Rep.  806 ;  Corcoran  v.  Milwaukee  Gaslight  Co., 
81  Wis.  191,  51  N.  W.  Rep.  358;  Ferriss  v.  Berlin  Machine  Works, 
90  Wis.  541,  63  N.  W.  Rep.  234. 

Similarly,  where  the  agreement  as  to  the  time  of  performance 
is  by  the  parties  clearly  defined,  the  failure  to  perform  the  promise 
within  the  agreed  time  indicates  that  it  will  not  be  performed ;  and  a 
continuance  of  the  work  thereafter  justifies  the  inference  that  the 
servant  no  longer  relied  upon  the  performance  of  the  promise,  but 
was  willing  to  take  the  risk.  In  such  case,  also,  the  servant  must 
be  held,  where  there  is  a  manifest  breach  of  the  agreement  to  repair, 
to  have  reassumed  the  risk  at  the  expiration  of  the  time  fixed  for  the 
performance  of  the  master's  promise.  The  principle  applicable  to 
both  classes  of  cases  is  that,  when  the  time  appointed  for  the  re- 
moval of  the  conditions  giving  rise  to  the  danger  expires,  whether 
that  period  be  expressly  or  impliedly  fixed,  the  servant's  relation  to 
the  master  is  precisely  the  same  as  if  no  promise  had  been  made. 
He  is  relegated  back  to  his  original  position  and  reassumes  the  risk. 
After  the  master  has  manifestly  defaulted  in  his  promise  to  repair, 
the  servant  reassumes  work  with  no  existing  contract  on  the  part 
of  the  master  to  assume  the  risk,  and  therefore  continues  at  his  (the 
servant's)  risk.  In  the  present  case,  where  the  promise  was  to  re- 
pair the  defect  at  a  specified  time,  and  where  the  master  had  mani- 
festly failed  to  make  the  repair  within  the  time  specified,  the  ser- 
vant, in  resuming  work  thereafter,  brought  himself  again  within 
the  original  rule  and  assumed  not  only  such  special  features  of 
danger  as  were  plain  and  obvious,  but  such  as  he  would  discover  by 
the  exercise  of  ordinary  care  for  his  personal  safety. 

The  conclusions  which  we  have  reached  negative  the  proposition 
that,  whether  it  is  proved  that  a  promise  to  repair  was  made  and 
acted  upon,  the  case  is  prima  facie  for  the  jury.  The  master  in 
the  making  of  the  promise,  and  the  servant,  in  acting  upon  it,  fix 
their  mutual  relation.  Where  the  promise  to  make  the  repair  is 
indefinite  or  inferential  as  to  the  time  of  the  performance,  there  may 
arise  a  question  for  the  jury  of  reasonable  time  —  on  the  part  of  the 
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master  for  performance,  and  consequently  on  the  part  of  the  servant 
for  continuing  to  incur  the  risk  in  the  expectation  that  the  master 
will  perform.  Where,  however,  the  promise  is  express  as  to  time  of 
performance,  the  rule  is  otherwise.  A  promise  made  by  the  master, 
acted  upon  by  the  servant,  to  repair  a  specified  defect  at  a  definite 
time  thereafter,  creates  an  assumption  of  the  risk  by  the  master. 
This  assumption  of  risk  begins  forthwith  upon  the  making  of  the 
promise,  and  continues  thereafter  and  throughout  the  period  fixed 
for  the  making  of  the  repair;  but  this  undertaking  of  the  master 
terminates  and  his  liability  thereunder  ceases  at  the  end  of  that 
period.  The  termination  of  the  master's  undertaking  and  the  termi- 
nation of  the  period  fixed  for  repair  are  identical.  In  such  case,  it 
would  be  error  to  submit  to  the  jury  any  question  relating  thereto 
which  would  enable  the  jury  to  find,  in  conflict  with  the  terms  of  the 
contract,  that  the  responsibility  on  the  part  of  the  master  still  existed 
after  the  expiration  of  the  period  during  which  the  master  had 
agreed  to  undertake  it.  As  a  rule,  whether  the  promise  is  general 
or  definite  is  a  question  for  the  court. 

It  follows,  therefore,  both  on  principle  and  by  authority,  that  the 
nonsuit  below  was  proper. 

The  judgment  of  the  Supreme  Court  is  affirmed. 


WOOD  v.  DELAWARE,  L.  &  W.  R.  CO. 

Supreme  Court,  New  Jersey,  June,  1906. 


CARRIER  AND  PASSENGER  —  EJECTION  OF  PASSENGER  — 
TICKET  NOT  SOLE  EVIDENCE  OF  CONTRACT.  —  Plaintiff,  whose 
ejectment  from  defendant's  train  was  unlawful  if  his  contract  with  the 
defendant  entitled  him  to  ride  on  such  train,  produced  as  proof  of  such 
contract  the  information  given  him  by  the  agent  of  the  defendant  who 
sold  him  the  ticket  that  the  conductor  refused  to  honor,  also  the  testi- 
mony of  other  commuters  as  to  their  customary  use  of  similar  tickets, 
and  an  admission  by  the  defendant  that  it  sold  such  tickets.  A  bulletin 
issued  by  the  company  declaring  how  such  tickets  might  be  used  was 
also  put  in  evidence.  The  language  of  the  ticket  itself  was  inconclusive 
upon  the  point  at  issue.  Held,  that  the  submission  of  all  these  circum- 
stances to  the  jury  upon  the  question,  "What  was  the  contract  between 
the  railroad  company  and  the  plaintiff?"  was  proper. 
(Syllabus  by  the  Court.) 
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Action  by  Joseph  C.  Wood  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  Verdict  for  plaintiff.  Rule  to  show 
cause  discharged. 

Argued  February  Term,  1906,  before  Garrison,  Garretson  and 
Swayze,  JJ. 

Edward  Q.  Keasbey,  for  plaintiff. 

Robert  H.  McCarter,  for  defendant. 

Garrison,  J.  —  The  plaintiff  sued  the  defendant  for  damages  for 
wrongfully  ejecting  him  from  one  of  its  trains  on  which  he  was  a 
passenger.  The  question  at  the  trial  was  whether  the  monthly  com- 
mutation ticket  held  by  the  plaintiff,  which  the  conductor  refused 
to  honor,  entitled  him  to  ride  from  Hoboken  to  Boonton  via  Newark 
and  Dover,  or,  to  be  more  exact,  whether  he  could  use  it  on  3  train 
that  was  scheduled  to  stop  at  Dover,  but  not  at  Denville.  Plaintiff 
had  bought  the  ticket  at  Boonton,  and  had  been  buying  such  tickets 
for  several  months  and  using  them  as  he  was  proposing  to  do  on 
the  occasion  when  he  was  denied  that  right.  His  testimony  was  that 
the  agent  of  the  defendant  of  whom  he  bought  this  ticket  told  him 
it  could  be  used  between  Boonton  and  Hoboken  in  either  direction 
on  the  main  line,  or  by  way  of  Denville  or  Dover  and  thence  by  the 
Morris  &  Essex  division.  He  produced  other  witnesses  who  testified 
to  a  like  use  by  them  of  similar  tickets.  A  bulletin  issued  by  the  de- 
fendant was  also  put  in  evidence  which  states  that  these  tickets 
"  will  be  honored  between  Hoboken  and  Boonton  via  Denville  or 
Dover  if  desired." 

It  was  admitted  by  the  defendant,  in  answer  to  interrogatories, 
that  it  issued  monthly  commutation  tickets  good  between  Hoboken 
and  Boonton  by  either  of  above  routes,  and  charged  for  such  tickets 
an  excess  of  fare  over  tickets  for  the  direct  route  only.  This  con- 
stituted the  plaintiff's  proof  of  the  contract  upon  which  he  re- 
lied. 

The  defense  consisted  of  drawing  from  the  above  testimony  con- 
trary inferences  rather  than  in  offering  contradictory  testimony. 
It  was  also  insisted  by  the  defendant  that  the  ticket  on  its  face  nega- 
tived the  plaintiff's  contention.  The  ticket  read :  "  This  ticket  will 
entitle  Mr.  Joseph  E.  Wood  to  sixty  rides  on  continuous  trains  be- 
tween Denville  and  Hoboken."  This  language  is  not  conclusive  as 
to  the  contract  between  the  parties.  As  was  said  by  Chancellor 
McGill  in  delivering  the  opinion  of  the  Court  of  Errors  and  Appeals 
in  Penn.  R.  Co.  v.  Parry,  55  N.  J.  Law,  551,  27  Atl.  Rep.  914,  22 
L.  R.  A.  251,  39  Am.  St.  Rep.  654:  "  The  ticket  is  a  mere  token  that 
the  fare  has  been  paid,  and  that  the  passenger  has  the  right  to  be 
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carried  to  the  destination  it  indicates,  according  to  the  reasonable 
regulations  of  the  railroad  company.  Such  regulations,  at  least  so 
far  as  they  are  known  to  the  passenger,  enter  into  the  contract  of 
passage." 

In  the  present  case  the  ticket  afforded  some  evidence  in  support 
of  the  defendant's  contention  that  it  was  good  on  those  trains  only 
that  made  the  Denville  stop,  which  the  Chicago  train  from  which  the 
plaintiff  was  ejected  did  not.  On  the  other  hand,  it  was  also  sus- 
ceptible, when  read  in  connection  with  the  defendant's  bulletin,  of 
sustaining  the  contention  of  the  plaintiff,  viz. :  Denville  was  equiva- 
lent to  Dover  at  his  option. 

The  learned  chief  justice,  therefore,  properly  submitted  to  the  jury 
all  of  the  relevant  testimony  in  the  case,  with  the  instruction  to 
ascertain  from  it  "  what  was  the  contract  between  the  railroad  com- 
pany and  the  plaintiff."  The  jury  decided  that  the  contract  was,  in 
effect,  what  the  defendant's  bulletin  said  it  should  be,  and  we  can 
see  no  grounds  for  disturbing  this  verdict. 

The  verdict  was  for  the  plaintiff  for  $700,  and  it  is  claimed  that 
this  is  so  grossly  excessive  that  a  new  trial  should  be  ordered.  For 
mere  loss  of  time  and  damage  to  personal  property  of  small  value, 
this  sum  would  be  excessive,  but  the  jury  heard  the  testimony  as  to 
the  ejectment  of  the  plaintiff  from  the  train,  and  were  instructed 
that  if  such  ejectment  was  unlawful  they  should  compensate  the 
plaintiff  "  for  the  indignity  and  consequent  injury  to  his  feelings 
by  reason  of  the  treatment  he  received."  This  instruction  was 
proper,  and  we  have  no  criterion  by  which  we  can  say  that  the  jury 
did  not  keep  within  it.    The  action  was  in  tort,  not  upon  contract 

The  rule  to  show  cause  must  be  discharged. 


FISHER  V.  MINEGAUX. 

Supreme  Court,  New  Jersey,  June,  ipo6. 


MASTER  AND  SERVANT  —  INJURY  TO  SERVANT  OF  CONTRAC- 
TOR BY  SERVANT  OF  ANOTHER  CONTRACTOR.  —  In  a  case 
of  negligence  the  defense  of  a  common  employment  cannot  prevail, 
unless  the  injured  person  and  the  servant  whose  negligence  caused  the 
injury  were  in  the  service  of  the  defendant  as  a  common  master. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court. 
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Action  by  Jacob  Fisher  against  Louis  A.  Minegaux.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  February  Term,  1906,  before  Garrison,  Swayze  and 
Garretson,  JJ. 

John  J.  Mulvaney,  for  plaintiff. 

Frederick  K.  Hopkins,  for  defendant 

Garretson,  J.  —  The  state  of  the  case  shows  on  the  part  of  the 
plaintiff  that  the  plaintiff  was  working  upon  a  scaffold  which  he  had 
erected  in  front  of  a  house  being  constructed  by  one  Laughran.  The 
plaintiff  worked  for  Laughran,  who  was  the  owner  and  who  did  the 
mason  and  bricklaying  work.  The.  scaffold  was  held  in  position  by 
a  series  of  "  putlogs  "  or  timbers  projecting  from  a  point  fourteen 
feet  inside  the  building  out  six  feet  in  front  through  the  window 
spaces  and  resting  on  the  sills.  On  the  inside  of  the  building  the 
"  putlogs  "  were  fastened  with  four-inch  strips  to  the  floor  beams, 
and  these  were  held  in  place  by  a  strip  which  went  under  the  floor 
beams.  On  the  portion  of  the  "  putlogs  "  outside  in  front  of  the 
building  planking  was  arranged  which  formed  the  scaffold.  The 
plaintiff  went  to  work  on  the  scaffold  at  8  o'clock  on  Monday.  He 
had  worked  on  it  the  Saturday  previous.  At  10  o'clock  on  Monday, 
while  working  on  the  scaffold  with  others,  it  gave  way ;  the  plaintiff 
fell  to  the  ground  and  was  injured.  The  scaffold  fell  because  one 
of  the  "  putlogs  "  holding  the  same  had  been  sawed  away  by  Leon- 
ard, a  workman  of  the  defendant  on  Thursday  or  Friday,  about  four 
days  preceding  the  accident.  The  defendant  was  the  contractor  for 
the  plumbing  work ;  Leonard  worked  for  him  and  under  his  direction 
had  sawed  away  the  strips  holding  the  "  putlogs  "  while  engaged  in 
doing  plumbing  work  for  the  defendant;  the  work  consisted  in 
fastening  the  gas  risers  to  the  floor  beams,  and  it  was  necessary  to 
cut  the  strip  in  order  to  so  fasten  the  gas  risers.  The  plaintiff  did 
not  examine  the  scaffold  the  morning  of  the  injury.  He  had  been 
told  several  times  by  his  employer  and  his  employer's  foreman  to 
take  care  of  the  scaffold  and  to  examine  the  same  before  going 
upon  it.  He  was  not  told  that  the  strip  holding  the  "  putlog  "  in 
place  had  been  cut  by  Leonard.  It  is  distinctly  stated  that  Leonard 
was  in  the  employ  of  the  defendant  and  engaged  in  the  defendant's 
work  when  he  did  the  act  which  caused  the  scaffold  to  fall. 

It  was  not  one  of  the  ordinary  risks  of  the  plaintiff's  employment 
that  the  scaffold  upon  which  he  was  working  might  be  rendered 
unsafe  by  a  stranger  so  that  in  case  of  an  injury  resulting  from  the 
wrongful  act  of  a  servant  of  that  stranger,  the  stranger  could  in- 
voke the  doctrine  of  assumption  of  risk.    We  see  no  negligence  in 
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the  plaintiff  in  failing  to  examine  the  scaffold  on  the  day  he  was 
injured.  He  had  worked  on  it  the  Saturday  previous  in  safety 
and  on  the  day  he  was  injured  for  two  hours  before  the  accident. 
The  plaintiff  was  not  a  fellow-servant  of  the  defendant's  employee. 
They  were  not  hired  by,  or  paid  by,  or  were  not  subject  to  be  dis- 
charged by,  the  same  master,  and  not  engaged  about  the  same  work. 
The  plaintiff  was  hired  directly  by  the  owner  of  the  building.  Leon- 
ard was  not  hired  by  the  owner  of  the  building,  but  by  one  who  had 
a  contract  to  do  a  part  of  the  work  on  the  building  entirely  distinct 
from  the  work  which  the  plaintiff  was  doing.  Sheridan  v.  Foley, 
58  N.  J.  Law,  230,  16  Am.  Neg.  Cas.  689,  33  Atl.  Rep.  484,  is  a  case 
where  the  plaintiff,  an  employee  of  one  having  a  contract  to  do  the 
plumbing  work  upon  a  building,  was  injured  while  at  his  work  by 
the  negligent  act  of  an  employee  of  one  having  the  contract  to  do 
the  mason  work  upon  the  same  building.  The  plaintiff's  right  to 
recover  was  sustained.  In  Jansen  v.  Jersey  City  et  al.,  61  N.  J 
Law,  243,  39  Atl.  Rep.  1025,  it  is  held  the  defense  of  a  common 
employment  cannot  prevail  unless  the  injured  person  and  the 
servant  whose  negligence  caused  the  injury  were  not  only  engaged 
in  a  common  employment  but  were  also  in  the  service  of  the  defend- 
ant as  a  common  master. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs. 


LONG  v.  JOHN  STEPHENSON  COMPANY. 

Supreme  Court,  New  Jersey,  June,  1906. 


MASTER  AND  SERVANT  — SAFE  PLACE  TO  WORK  —  EMPLOYEE 
INJURED  ON  PREMISES  OF  THIRD  PERSON.  —  Where  a  car 
repairer  was  sent  by  his  employer  to  the  car  sheds  of  a  trolley  company 
to  repair  car  trucks,  and  while  at  work  on  a  truck  over  a  pit  he  slipped 
on  the  greasy  floor  and  was  precipitated  into  the  pit  that  contained 
broken  iron  and  steel  and  sustained  injuries  that  caused  his  death,  the 
defendant,  his  employer,  was  not  liable  as  the  alleged  negligence  in 
failing  to  furnish  the  car  repairer  with  a  safe  place  to  work  could  not 
be  charged  to  the  employer  who  had  no  control  of  the  premises. 

Action  by  Margaret  S.  Long,  as  administratrix  of  the  estate  of 
Robert  Long,  deceased,  against  the  John  Stephenson  Company. 
On  demurrer  to  the  declaration.     Judgment  for  defendant. 

Argued  February  Term,  1906,  before  Gummere,  C.  J.,  and  Hen- 
drickson  and  Pitney,  JJ. 
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J.  S.  Kiernan,  for  plaintiff. 

William  D.  Edwards,  for  defendant. 

Gum  mere,  C.  J.  —  This  action  was  brought  by  the  administratrix 
of  Robert  Long,  deceased,  to  recover  from  the  defendant  company 
the  pecuniary  loss  sustained  by  his  widow  and  next  of  kin  by  reason 
of  his  death.  The  pertinent  averments  of  the  declaration  are  that 
the  defendant  company  was  the  owner  and  operator  of  a  car  factory 
at  Linden,  N.  J.,  and  employed  the  decedent  as  a  workman  in  and 
about  the  repairing  of  car  trucks ;  that  it  frequently  sent  men  to  the 
car  sheds  of  trolley  companies  for  the  purpose  of  having  them  re- 
pair cars  and  trucks  stored  in  said  sheds;  that  on  November  15, 
1904,  it  sent  the  decedent,  together  with  several  other  workmen,  to 
the  car  shed  of  the  Public  Service  Corporation  in  Newark  for  the 
purpose  of  repairing  certain  trucks  belonging  to  the  corporation 
which  were  stored  in  its  shed;  that  the  decedent  was  put  to  work 
upon  a  car  truck  which  stood  upon  a  track  laid  across  a  pit  in 
the  shed;  that  the  place  where  he  was  at  work  was  besmeared 
and  littered  with  grease  and  greasy  waste;  that  the  pit  was  filled 
for  a  considerable  distance  with  broken  iron  and  steel;  and  that 
the  decedent,  while  engaged  in  tightening  a  nut  upon  the  truck 
at  which  he  was  working,  slipped  upon  the  greasy  floor  and  was 
precipitated  into  the  pit,  and  received  injuries  from  the  broken 
steel  and  iron  therein  so  severe  as  to  cause  his  death.  The  declara- 
tion then  avers  that  it  was  the  duty  of  the  defendant  company  to 
have  used  reasonable  care  to  furnish  the  decedent  with  a  safe  place 
in  which  to  carry  on  his  work,  and  points  out  the  means  by  which 
the  place  could  have  been  made  safe',  and  then  avers  that  the  failure 
of  the  defendant  to  perform  this  alleged  duty  was  the  cause  of  the 
accident. 

The  principal  grounds  of  demurrer  are,  1,  that  upon  the  facts  set 
out  in  the  declaration  no  such  duty  as  is  averred  therein  rested  upon 
the  defendant  company,  and,  2,  that  the  declaration  clearly  shows 
that  the  danger  of  such  an  accident  as  that  which  happened  to  the 
deceased  was  perfectly  obvious  to  him,  and  that  for  this  reason  the 
defendant  is  exonerated  from  liability,  even  if  it  owed  the  alleged 
duty,  and  failed  to  perform  it.  It  is  hardly  necessary  to  observe 
that  the  averment  by  the  plaintiff  that,  upon  the  facts  stated  in  the 
declaration,  the  duty  which  she  therein  specifies  rested  upon  the 
defendant,  is  of  no  importance  in  determining  whether  the  declara- 
tion shows  a  cause  of  action.  The  description  of  the  duty  of  the 
company  is  not  the  statement  of  a  fact,  but  simply  and  exclusively 
the  pleader's  averment  of  the  legal  efficacy  of  the  facts  stated. 
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Breese  v.  Trenton  Horse  R.  R.  Co.,  52  N.  J.  Law,  250,  5  Am.  Neg. 
Cas.  31,  19  Atl.  Rep.  204;  Clyne  v.  Helmes,  61  N.  J.  Law,  358,  39 
Atl.  Rep.  767;  Marples  v.  Standard  Oil  Co.,  71  N.  J.  Law,  353,  59 
Atl.  Rep.  32.  Obviously  the  construction  which  the  pleader  puts 
upon  the  facts  can  have  no  effect  upon  the  mind  of  the  court.  With 
the  facts  before  us  we  ourselves  must  ascertain  their  legal  force. 
In  the  present  case,  on  the  facts  stated,  we  think  no  such  duty  as 
is  averred  by  the  plaintiff  rested  upon  the  defendant  company.  As 
is  stated  by  Mestrezat,  J.,  in  Sharpley  v.  Wright,  205  Pa.  St.  253, 
54  Atl.  Rep.  896 :  "  It  is  well  settled  that  an  employer  is  not  respon- 
sible for  an  injury  sustained  by  his  employee,  caused  solely  by  unsafe 
premises  which  are  owned  and  controlled  by  a  third  person,  and 
where  the  employee's  services  are  performed.  The  reason  of  the 
rule  is  that  the  employer  does  not  own,  use  or  control  the  premises," 
and  hence  is  without  power  to  make  any  change  in  their  condition. 
In  Channon  v.  Sanford  Co.,  70  Conn.  573,  40  Atl.  Rep.  462,  41  L. 
R.  A.  200,  66  Am.  St.  Rep.  133,  it  is  said  that  "  the  general  rule  re- 
quiring the  master  to  use  reasonable  care  to  provide  a  reasonably 
safe  place  for  the  servant  to  work  in,  is  not  ordinarily  applicable  to 
cases  where  the  master  neither  has  nor  assumes  possession,  use  or 
control,  legal  or  actual,  of  the  premises  where  the  servant  may  be 
at  work.  The  general  rule  is  based  upon  such  possession,  use  and 
control  by  the  master  of  the  premises  where  he  puts  his  servant  at 
work  for  him ;  and,  speaking  generally,  his  duty  to  use  due  care  to 
make  and  keep  such  place  reasonably  safe  flows  from  and  is  meas- 
ured by  such  possession,  use  and  control."  To  the  same  effect  is 
Hughes  v.  Gaslight  Co.,  168  Mass.  395,  47  N.  E.  Rep.  125.  The 
principle  underlying  these  and  like  decisions  is  that  the  employer 
cannot  be  justly  charged  with  negligence  as  to  matters  over  which 
he  has  no  control. 

The  conclusion  reached  upon  the  point  presented  by  the  first 
ground  of  demurrer  disposes  of  the  case,  and  renders  unnecessary 
a  consideration  of  the  question  whether  the  existing  conditions  set 
out  in  the  declaration  created  a  situation  of  danger  necessarily  so 
obvious  as  to  charge  the  plaintiff's  decedent  with  the  assumption  of 
risks  arising  therefrom. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 
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KIERNAN  V.  NEW  JERSEY  ICE  CO. 

Supreme  Court,  New  Jersey,  June,  ipo6. 


MASTER  AND  SERVANT  —  ASSAULT  BY  SERVANT  ON  BOY  ON 
BACK  OF  ICE  WAGON.  —  A  servant  in  charge  of  an  ice  wagon,  with- 
out authority  to  do  so,  gave  permission  to  a  person  to  take  a  piece  of 
ice  from  the  wagon,  and  then,  while  the  person  was  in  the  act  of  taking 
the  piece  of  ice,  the  servant  assaulted  him.  Held,  that  the  master  was 
not  responsible  for  the  assault 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Francis  Kiernan  against  the  New  Jersey  Ice  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Argued  November  Term,  1905,  before  the  Chief  Justice  and 
Fort,  Pitney  and  Reed,  JJ. 

Brinkerhoff  &  Fielder,  for  plaintiff  in  error. 

Alexander  Simpson,  for  defendant  in  error. 

Reed,  J.  —  The  plaintiff,  a  boy  of  fifteen  years,  was  injured  by 
being  thrown  from  an  ice  wagon  belonging  to  the  defendants  by  a 
man  named  Lahey.  The  wagon  was  standing  in  an  open  yard  used 
by  the  defendants.  Lahey  had  charge  of  the  horses,  which  had  been 
detached  from  the  wagon,  and  was  apparently  leading  them  towards 
the  stable.  The  boy  was  playing  ball  with  some  other  boys  in  some 
lots  across  the  street  from  this  yard.  The  ball  was  batted  over  into 
the  street.  The  plaintiff  went  after  the  ball,  and  when  in  or  near 
the  yard,  asked  Lahey  if  he  could  have  a  piece  of  ice,  and  Lahey 
nodded  "  Yes."  The  plaintiff  climbed  upon  the  steps  of  the  wagon 
and  got  a  piece  of  ice ;  when  Lahey  ran  to  him,  grabbed  him  by  the 
back  of  the  neck  and  threw  him  off  the  wagon.  The  lad  fell  against 
a  stump,  breaking  his  arm.  This  is  the  testimony  of  the  plaintiff 
and  his  witnesses;  no  witnesses  being  offered  on  behalf  of  the  de- 
fendant. 

We  think,  from  the  testimony,  the  jury  could  have  drawn  the  con- 
clusion that  Lahey  was  in  charge  of  the  ice  wagon,  and  that  it  was 
within  the  scope  of  his  employment  to  prevent  the  abstraction  of 
ice,  and  to  remove  trespassers  from  the  wagon.  From  the  testimony 
the  jury  could  have  found  that  Lahey  used  excessive  violence  in 
removing  this  boy  from  the  wagon.    But,  by  the  testimony  of  the 
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plaintiff  and  his  witnesses,  the  boy  was  invited  by  Lahey  to  take 
ice,  and  while  he  was  in  the  act  of  so  doing  he  was  assaulted.  There 
is  nothing  to  show  that  Lahey  had  any  express  or  implied  authority 
from  the  defendant  to  permit  any  one  to  take  ice  gratuitously  from 
its  wagon.  Therefore,  when  Lahey  gave  such  permission,  he  did 
it  on  his  own  responsibility,  and  not  as  a  servant  of  the  defendant. 
A  servant  in  extending  an  unauthorized  invitation  to  a  person  to  ride 
upon  a  dump-cart  (Driscoll  v.  Scanlon,  165  Mass.  348,  15  Am.  Neg. 
Cas.  71m,  43  N.  E.  Rep.  100,  52  Am.  St.  Rep.  523;  Morris  v. 
Brown,  11 1  N.  Y.  318,  18  N.  E.  Rep.  722,  7  Am.  St.  Rep.  751),  or 
to  ride  upon  a  hand  car  (Hoar  v.  Maine  Cent.  R.  R.  Co.,  70  Me.  65, 
15  Am.  Neg.  Cas.  33911,  35  Am.  Rep.  299),  or  to  a  child  to  ride  upon 
a  trolley  car  (Finley  v.  Hudson  Elec.  R'y  Co.,  64  Hun,  373,  19  N. 
Y.  Supp.  621),  or  upon  a  gravel  train  or  freight  car  (Flower  v. 
Penn.  R.  R.  Co.,  69  Pa.  St.  210,  12  Am.  Neg.  Cas.  524,  8  Am.  Rep. 
251 ;  Keating  v.  Mich.  Cent.  R.  R.  Co.,  97  Mich.  154,  56  N.  W.  Rep. 
346,  37  Am.  St.  Rep.  328;  Smith  v.  Louisville  R.  R.  Co.,  124  Ind. 
394,  24  N.  E.  Rep.  753),  is  not  acting  within  the  scope  of  his 
authority,  and  if  the  invited  person  is  injured,  the  master  is  not  liable. 
The  only  way  by  which  the  defendant  could  be  held  liable  for  the 
injury  in  the  present  instance  is  upon  the  theory  that  the  invitation 
by  Lahey  is  to  be  entirely  disregarded  in  the  transaction.  In  other 
words,  the  theory  is  this :  That  Lahey  having  no  authority  to  extend 
to  the  plaintiff  a  license  to  take  the  ice,  therefore,  when  the  latter 
got  upon  the  steps  of  the  wagon  he  stood  as  any  other  trespasser, 
and  Lahey,  notwithstanding  his  invitation,  having  still  the  authority 
to  prevent  trespassing  and  remove  trespassers,  represented  the  de- 
fendant when  he  threw  the  plaintiff  from  the  wagon  steps.  Now, 
admitting  that  the  jury  had  sufficient  testimony  from  which  to  draw 
the  conclusion  that  Lahey  was  possessed  of  authority  to  protect  the 
ice  carried  in  his  wagon,  and  to  keep  trespassers  from  the  wagon 
itself,  the  question  is  whether  it  was  within  the  scope  of  his  authority 
to  create  the  condition  which  he  was  authorized  to  prevent,  and  then 
to  represent  the  company  in  abolishing  those  conditions? 

It  is  apparent  that,  according  to  the  plaintiff's  testimony,  there 
would  have  been  no  trespass  had  there  been  no  invitation.  The 
plaintiff  was  doing  the  very  act  which  Lahey  had  licensed  him  to  do, 
and  nothing  more.  No  cause  for  ejecting  the  plaintiff  arose,  except 
that  which  Lahey  had  brought  about  If  a  servant  employed  to  keep 
a  yard  or  wharf  free  from  trespassers  should  challenge  another  to 
come  within  the  limits  of  such  property  and  fight,  and  during  or  at 
the  close  of  the  fight  he  should  throw  his  adversary  from  the  prop- 
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erty,  injuring  him,  it  would  hardly  be  contended  that  the  servant 
was  acting  within  the  scope  of  his  employment.  Although  the  in- 
jured person  was  a  trespasser,  and  engaged  in  a  breach  of  the  peace 
upon  the  property  of  the  master,  nevertheless  the  transaction  would 
obviously  be  the  affair  of  the  servant  alone,  for  the  result  of  which 
he  alone  would  be  responsible.  So  it  seems,  in  the  present  case,  that, 
according  to  the  account  given  by  the  jflaintiff,  Lahey  enticed  the 
plaintiff  to  commit  the  trespass  for  which  he  was  ejected ;  that  such 
enticement  was  for  a  purpose  personal  to  Lahey ;  that  his  subsequent 
conduct  is  a  part  of  the  same  transaction  and  that  the  whole  trans- 
action cannot  be  said  to  have  occurred  in  the  execution  of  any 
portion  of  the  business  of  the  company  devolved  upon  Lahey. 
Therefore,  for  his  act,  the  defendants  are  not  responsible. 
Judgment  should  be  reversed. 


GOODWIN  et  UX.  v.  CENTRAL  R.  R.  OF  N.  J. 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  ipo6. 


RAILROADS  —  COLLISION  AT  CROSSING  —  CONTRIBUTORY 
NEGLIGENCE  —  QUESTION  OF  FACT  — i.  On  the  trial  of  an 
action  for  personal  injuries  the  testimony  in  the  aspect  most  favorable 
to  the  plaintiff  presented  this  situation :  The  plaintiff  driving  a  team  of 
mules  on  the  public  road  toward  a  railroad  crossing  with  which  he  was 
familiar  made  no  observations  to  see  if  a  train  was  approaching  until 
he  reached  a  point  twenty-eight  or  thirty  feet  from  the  track  from  which 
he  had  an  un obscured  view  up  the  tracks  to  a  curve  some  one  hundred  feet 
away,  and  where  if  he  had  seen  a  train  approaching  he  would  have 
stopped  his  team,  and  have  been  in  a  place  of  safety,  his  mules  not  being 
liable  to  take  fright  by  a  passing  train.  Not  seeing  the  train  which  had 
not  yet  rounded  the  curve  the  plaintiff  drove  on,  and  would  have  crossed 
the  tracks  in  safety- had  not  his  mules  when  on  the  tracks  come  to  a 
sudden  stop  owing  to  a  shout  from  a  brakeman  on  the  rear  end  of  a 
train  that  was  rapidly  approaching,  running  backward,  and  giving  no 
signals.  On  being  started  up  again  the  mules  crossed  the  tracks  in 
safety,  and  the  wagon  so  far  cleared  the  rails  that  its  hind  wheel  only 
was  struck. 

Held,  that  the  direction  of  a  verdict  for  the  defendant  on  the  ground  of 
contributory  negligence  was  erroneous,  the  question  whether  the  plain- 
tiffs wagon  was  struck  because  of  his  failure  to  exercise  ordinary 
caution  not  being  under  the  circumstances  a  court  question. 

SAME  — SIGNALS  — POSITIVE  AND  NEGATIVE  TESTIMONY.— 
2.  Held,  also,  that  in  view  of  the  positive  testimony  of  the  plaintiff  that 
the  statutory  signals  were  not  given,  corroborated  by  circumstantial  tes- 
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timony,  that  question  should  have  been  submitted  to  the  jury,  notwith- 
standing the  positive  testimony  of  the  defendant's  witnesses  to  the  con- 
trary (1). 

SAME.  —  3.  Queer e,  whether  the   statute   respecting  the   giving  of  audible 
signals  applies  to  a  train  that  is  running  backward. 

Gum  mere,  C.  J.,  and  Reed,  Green,  Gray  and  Dill,  J  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court. 

Action  by  Walter  M.  Goodwin  and  wife  against  the  Central  Rail- 
road of  New  Jersey.  From  judgment  for  defendant,  plaintiffs  bring 
error.    Reversed, 

William  C.  Gebhardt,  for  plaintiffs  in  error. 

Walter  H.  Bacon  and  George  Holmes,  for  defendant  in  error. 

Garrison,  J.  —  The  plaintiffs,  who  are  husband  and  wife,  sued 
to  recover  damages  for  personal  injuries  sustained  by  the  latter  in  a 
collision  between  the  wagon  in  which  she  was  seated  and  a  train 
operated  by  the  defendant.  The  accident  happened  at  a  public 
crossing  and  the  liability  of  the  defendant  was  based  at  the  trial 
upon  its  alleged  failure  to  give  proper  signals  for  this  crossing. 
The  trial  resulted  in  the  direction  of  a  verdict  for  the  defendant 
upon  the  grounds,  1,  that  the  testimony  that  the  audible  signals 
were  not  given,  although  conflicting,  did  not  raise  a  jury  question, 
and,  2,  that  the  plaintiffs,  upon  their  own  showing,  were  guilty  of 
contributory  negligence. 

In  respect  to  each  of  these  grounds  we  think  that  the  trial  court 
was  in  error. 

1.  Upon  the  first  point  the  testimony  viewed  in  the  light  most 
favorable  to  the  plaintiff,  as  it  must  be  in  considering  the  error  now 
complained  of,  presented  a  considerable  mass  of  evidence,  both  direct 
and  inferential,  that  the  audible  signals  for  the  crossing  were  not 
given  as  required  by  the  statute  in  force  at  the  time  this  accident 
occurred,  namely,  September,  1902.  The  defendant's  train,  which 
was  made  up  of  three  passenger  coaches,  each  sixty  feet  long,  and 
three  or  four  freight  cars,  was  running  backward  toward  the  cross- 
ing, so  that  the  rear  end  of  the  train  was  some  300  feet  nearer  to  the 
crossing  than  was  the  locomotive.  Whether  the  statutory  provision 
in  question  applies  to  a  case  of  this  sort  is  not  directly  raised  by  any 
assignment  of  error,  and  has  not  been  argued ;  but  assuming  that  it 
does  apply  and  that  the  continuous  blowing  of  the  whistle  and  ring- 
ing of  the  bell  constituted  the  whole  duty  of  the  defendant,  as  de- 

1.  See,  at  end  of  this  case.  Note  on  Positive  and  Negative  Testimony  an* 
Submission  of  Same  to  Jury. 
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clared  in  the  case  of  N.  Y.,  L.  E.  &  W.  R.  Co.  v.  Leaman,  54  N.  J. 
Law,  202,  23  Atl.  Rep.  691,  15  L.  R.  A.  426  (12  Am.  Neg.  Cas. 
275,  notes),  the  testimony  whether  such  signals  were  given  was 
admittedly  of  a  conflicting  character,  a  conflict  which  the  trial  court 
decided  as  a  question  of  fact  upon  the  weight  of  the  evidence,  laying 
stress  in  so  doing  upon  the  consideration  that  the  witnesses  for  the 
defense  said  that  they  heard  the  signals,  while  some  of  those  upon 
whom  the  plaintiff  relied  merely  said  that  they  did  not  hear  them. 
This  circumstance  apparently  led  the  trial  court  to  ignore  the  direct 
testimony  of  the  plaintiffs  that  the  signals  were  not  given  and  to 
deny  to  the  testimony  of  the  other  witnesses  any  probative  force  be- 
cause of  its  negative  character.  This  was  neither  the  legal  nor  the 
logical  effect  of  such  testimony.  The  plaintiffs  in  their  declaration 
alleged  that  these  signals  were  not  given,  which  was  traversed  by 
the  defendant,  hence  it  was  incumbent  upon  the  plaintiff  to  establish 
by  testimony  this  material  allegation.  Reduced  to  its  simplest  ele- 
ments the  fact  in  issue  was  whether  at  a  certain  time  and  place 
certain  sounds  were  produced.  In  a  concrete  position  of  this  nature 
silence  is  as  much  a  fact  as  sound ;  either  may  be  the  fact  and  the 
proof  of  one  excludes  the  other,  so  that  the  point  of  difference  is  not 
in  their  susceptibility  to  proof  by  testimony,  but  in  the  nature  of 
such  testimony  and  the  weight  to  be  given  to  it.  A  sound  heard  by 
a  witness  includes  the  imperative  implication  that  the  witness  was 
where  he  could  hear  such  sounds,  whereas  the  fact  that  a  witness 
did  not  hear  a  given  sound  carries  with  it  no  such  implication,  which 
consequently  must  be  supplied  by  other  testimony,  and  even  when 
such  testimony  is  supplied  the  probative  weight  to  be  accorded  to 
the  fact  that  the  witness  did  not  hear  the  sound  depends  upon  his 
proximity  and  state  of  attention  or  preoccupation  and  all  those 
other  circumstances  that  render  it  more  or  less  probable  that  if  the 
sound  had  been  given  the  witness  would  have  heard  it.  It  is  pre- 
cisely these  circumstances  that  render  the  question  peculiarly  one 
for  the  jury.  McLean  v.  Erie  R.  R.  Co.,  69  N.  J.  Law,  57,  54  Atl. 
Rep.  238;  id.,  70  N.  J.  Law,  337,  57  Atl.  Rep.  1132. 

In  the  present  case  the  positive  testimony  of  the  plaintiffs  cor- 
roborated by  such  circumstantial  testimony  raised  a  question  of  fact 
that  could  not  lawfully  be  withheld  from  the  jury  merely  because 
other  witnesses  testified  positively  to  the  contrary. 

2.  As  to  the  contributory  negligence  of  the  plaintiffs,  when  both 
sides  had  rested,  the  inferences  that  could  be  legitimately  drawn 
from  the  testimony  were  these :  Just  prior  to  the  accident  the  plain- 
tiffs were  driving  east  on  Bacon's  Neck  road  toward  a  point  where 
that  road  crosses  the  defendant's  right  of  way,  which  it  does  at  a 
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slight  obliquity,  so  that  the  angles  formed  by  the  two  lines  are  more 
acute  to  the  right  of  the  road  before  the  railroad  is  crossed  and  to 
its  left  after  leaving  the  crossing.  The  right  of  way  itself  at  a  point 
about  ioo  feet  to  the  south  of  the  crossing,  that  is,  to  the  right  hand 
as  the  plaintiffs  were  driving,  curves  slightly  to  the  west,  and  around 
this  curve  the  train  was  coming,  running  backward  as  has  been 
already  described.  The  plaintiffs'  team  consisted  of  a  market  wagon 
drawn  by  two  mules.  The  road  was  sandy  and  heavy,  it  had  rained 
the  night  before,  and  the  mules  were  without  shoes,  so  that  neither 
the  team  nor  the  wagon  made  any  appreciable  noise.  The  mules 
were  going  on  a  slow  trot.  The  plaintiff,  Walter  Goodwin,  who 
was  driving,  was  familiar  with  the  locality ;  he  was  seated  with  his 
wife  upon  the  front  seat  of  the  wagon,  the  side  curtains  of  which 
were  down,  each  curtain  having  a  window  through  which  the  driver 
could  look  without  rising  from  his  seat.  As  the  team  neared  the 
crossing  the  train  was  also  approaching  from  beyond  the  curve  to 
the  plaintiff's  right,  the  angles  between  the  road  and  the  tracks  being 
to  some  extent  obstructed  by  a  farmhouse  and  its  out-buildings,  and 
along  the  track  by  a  line  of  telegraph  poles,  and  also  by  trees  in  full 
leaf,  it  being  the  4th  day  of  September.  The  character  of  these 
obstructions  is,  however,  not  of  essential  significance  as  it  seems  to 
me,  for  the  reason  that  the  plaintiffs  testified  repeatedly  that  no 
attempt  was  made  to  look  for  a  train  until  a  point  past  all  of  these 
obstructions  was  reached,  which  point  was  from  twenty-eight  to 
thirty  feet  from  the  tracks.  When  this  point  was  reached  the  plain- 
tiff Goodwin  took  hold  of  the  post  of  the  wagon  and  pulled  himself 
up  and  looked  up  the  track  to  the  right  and  saw  no  train,  which  is 
consistent  with  the  physical  conditions  if  the  train  had  not  yet 
rounded  the  curve,  and  was  running  at  a  high  rate  of  speed.  The 
plaintiff's  team,  which  had  not  been  checked,  continued  on  over  the 
right  of  way  and  had  crossed  it  so  far  that  the  front  feet  of  the  mules 
had  cleared  the  tracks  and  their  hind  feet  and  the  front  wheels  of 
the  wagon  were  still  on  the  tracks  when  they  suddenly  came  to  a 
stop  or  halt,  as  the  witness  variously  described  it.  The  cause  of  this 
behavior  on  the  part  of  the  mules  was  a  call  or  shout  from  a  man  on 
the  rear  end  of  the  rear  car  of  the  approaching  train,  then  about 
forty  feet  away.  Up  to  this  time  the  plaintiffs  were  not  aware  of 
the  approach  of  the  train.  In  this  situation  the  plaintiff  started  his 
team  up  again  and  so  far  cleared  the  tracks  that  the  hind  wheel  of 
the  wagon  alone  was  struck,  a  mark  on  the  body  of  the  wagon  about 
a  toot  from  its  rear  end  indicating  where  the  wheel  had  been  forced 
in  against  it.  From  the  conduct  of  the  plaintiff,  and  also  from  the 
behavior  of  his  team,  it  could  fairly  be  inferred  that  the  mules  wert 
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gentle  and  not  liable  to  be  frightened  by  proximity  to  railroad  trains, 
and  that  it  was  the  purpose  of  the  driver  when  he  looked  out  for 
the  train  before  crossing  the  track  to  stop  his  team  if  he  saw  the 
train  coming,  and  that  he  would  then  have  been  in  a  place  of  safety. 
It  is  also  demonstrated  beyond  mere  inference  that  if  the  mules  had 
not  been  stopped  on  the  track  no  part  of  the  wagon  would  have  been 
struck.  The  case  made  by  the  plaintiff,  therefore,  was  that  while 
his  team  was  in  a  place  of  safety  he  looked  for  a  train  and  seeing 
none  left  that  place  of  safety,  and  crossed  the  track  under  conditions 
that  would  have  eventuated  in  safety  had  it  not  been  for  the  stoppage 
of  his  mules  upon  the  track.  The  elements  that  enter  intp  this  case 
are  essentially  inferences  of  fact.  The  case,  it  will  be  observed,  is 
not  that  of  a  driver  who  delays  looking  for  a  train  until  his  team  is 
so  near  the  railroad  track  that  he  has  to  balance  the  risk  of  crossing 
the  tracks  with  the  danger  of  staying  where  he  is.  In  such  case  the 
conduct  of  the  driver  in  delaying  observation  until  it  was  too  late 
to  be  efficient  for  his  safety  of  itself  is  an  element  of  negligence ;  but 
if  the  driver's  familiarity  with  the  road  and  with  the  disposition  of 
his  team  is  such  that  he  knows  of  a  point  of  observation  which 
though  near  the  tracks  is  one  where  he  could  with  safety  stop  his 
team  if  the  result  of  his  observation  dictated  such  a  course,  his  mere 
failure  to  select  some  other  spot  further  from  the  track  is  not  neces- 
sarily to  be  imputed  to  him  as  negligence ;  at  least  it  is  not  a  court 
question.  Hence,  the  failure  of  the  plaintiff  in  such  case  to  make 
earlier  observations  is  not  of  controlling  significance;  at  most  the 
question  presented  is  for  the  jury.  There  being  in  the  case  testi- 
mony therefore  from  which  the  jury  might  find  that  the  plaintiff 
looked  when  at  a  place  of  safety  where  he  intended  to  stop  his  team 
if  he  saw  the  approaching  train,  and  that  he  did  not  see  it  and  that 
the  physical  conditions  as  to  the  curve  of  the  tracks  and  the  speed  of 
the  train  were  such  as  to  render  this  possible,  and  that  the  plaintiff 
had  time  to  cross  the  tracks  in  safety  and  would  have  done  so  but  for 
the  stopping  of  his  mules  when  on  the  tracks,  a  case  was  presented 
that  should  have  gone  to  the  jury  unless  it  was  negligence  per  se 
for  the  plaintiffs  not  to  have  anticipated  the  shout  of  the  brakeman 
that  led  to  the  stopping  of  the  mules  upon  the  track,  which  can 
scarcely  be  contended. 

These  considerations  lead  to  the  conclusion  that  the  direction  of  a 
verdict  fdr  the  defendant  upon  the  ground  of  contributory  negli- 
gence was  also  error  for  which  the  judgment  brought  up  by  this 
writ  must  be  reversed. 

Gum  mere,  C.  J.,  and  Reed,  Green,' Gray  and  Dill,  JJ.,  dissent. 
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POSITIVE   AND  NEOATIVE  TESTIMONY   AND  SUBMISSION   OP 

SAME  TO  JURY. 

In  connection  with  the  case  of  Goodwin  v.  Central  R.  R.  of  N.  J.  (the 
preceding  case  herein  reported),  and  the  clear  ruling  on  the  question  of  sub- 
mission to  jury  of  positive  testimony  in  relation  to  the  giving  of  statutory 
signals  at  railroad  crossings,  as  set  out  in  the  second  paragraph  to  the 
syllabus  of  the  case,  in  the  opinion  rendered  by  Garrison,  J.,  a  review  of 
decisions  relating  to  the  subject  of  positive  and  negative  testimony,  not  only 
in  negligence  actions  but  in  criminal  and  other  cases,  may  be  of  interest. 

Positive  and  Negative  Testimony  —  Definition. 

In  McConnell  v.  State,  67  Ga.  633  (1881),  certiorari  in  a  criminal  case,  it 
was  stated  that  "  the  distinction  between  positive  and  negative  testimony  may 
be  illustrated  thus:  It  is  positive  to  say  that  a  thing  did  or  did  not  happen; 
it  is  negative  to  say  that  a  witness  did  not  see  or  know  of  an  event  having 
transpired."  .  Opinion  by  Crawford,  J. 

Positive  evidence  is  the  direct  proof  of  the  fact  or  point  at  issue ;  presump- 
tive evidence  consists  in  the  proof  of  some  other  fact  or  facts  from  which 
the  point  in  issue  may  be  inferred.  Davis  v.  Curry,  2  Bibb  (Ky.)  238  (1810). 
Opinion  by  Boyle,  Ch.  J. 

In  Cooper  et  al.  v.  Holmes,  71  Md.  20,  28  (1889),  it  was  held  that  "a 
prayer  is  defective  which  requires  a  party  assailing  the  validity  of  a  tax  sale 
to  show  'by  positive  testimony*  that  there  was  some  defect  in  the  sale. 
Evidence  legally  sufficient  to  establish  a  fact  which  renders  the  sale  irregular 
is  all  that  the  law  requires,  and  less  than  '  positive  testimony '  will  be  sufficient 
for  that  purpose."  McSherry,  J.,  said:  "Positive  evidence  is  that  which, 
if  believed,  establishes  the  truth  or  falsehood  of  a  fact  in  issue,  and  does 
not  arise  from  any  presumption.  It  is  distinguished  from  circumstantial 
evidence.  3  Bouv.  Ins.,  n.  3057.  The  true  question  in  trials  of  fact  is,  not 
whether  it  is  possible  that  the  testimony  may  be  false,  but  whether  there  is 
sufficient  probability  of  its  truth;  that  is,  whether  the  facts  are  shown  by 
competent  and  satisfactory  evidence.  Things  established  by  competent  and 
satisfactory  evidence  are  said  to  be  proved.  1  Greenl.  Ev.,  8  1.  But  com- 
petent and  satisfactory  evidence  is  not  necessarily  'positive  testimony;' 
because  a  fact  may  be  fully  established  by  circumstantial  evidence,  or  by 
presumptive,  or  by  other  evidence  not  designated  testimony." 

In  Niles  v.  Rhodes,  7  Mich.  374  (1859),  where  plaintiff  presented  to  de- 
fendant an  account  for  what  purported  to  be  foreign  wines  and  ales,  opposite 
each  item  of  which  were  added  the  words  "  imported  and  sold  in  the  original 
packages,"  and  the  defendant  admitted  the  correctness  of  the  account,  it  was 
held  that  this  was  not  such  "  positive  proof  "  that  they  were  "  imported  under 
the  laws  of  the  United  States,  and  in  accordance  therewith,  and  contained  in 
the  original  packages  in  which  they  were  imported,  and  in  quantities  not  less 
than  the  laws  of  the  United  States  prescribe/'  as  is  required  by  the  Pro- 
hibitory Liquor  Law  to  entitle  the  seller  to  recover  therefor.  Whether  the 
admission  of  the  party  could,  in  any  case,  be  considered  positive  proof  within 
the  meaning  of  this  provision,  query. 
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In  the  foregoing  case  the  question  of  positive  evidence  is  discussed  by 
Christiancy,  J.,  who  quoted  the  definition  in  Greenleaf  on  Evidence,  where 
the  author  uses  the  terms  "direct  and  positive"  as  synonymous,  and  as 
opposed  to  circumstantial  or  presumptive  evidence,  i  Greenl.  Ev.,  8  13.  The 
dissenting  opinion  by  Campbell,  J.,  also  discusses  the  question  at  some  length, 
cites  several  text-book  writers,  such  as  Burrill,  Starkie,  Greenleaf,  Ben- 
tham  and  Best,  and  in  citing  Wills,  pp.  15,  16,  says  as  follows : 

"The  difference  between  direct  and  circumstantial  evidence  is  laid  down 
by  Mr.  Wills  to  consist  in  this,  namely,  that  by  direct  evidence  is  intended 
evidence  which  applies  directly  to  the  fact  which  forms  the  subject  of  inquiry, 
the  factum  probandum;  circumstantial  evidence  is  equally  direct  in  its  nature, 
but,  as  its  name  imports,  it  is  direct  evidence  of  a  minor  fact,  or  facts, 
incidental  to,  or  usually  connected  with,  some  other  fact  as  its  accident,  and 
from  which  such  fact  is  therefore  inferred." 

In  Bash  v.  Bash,  9  Pa.  St  260  (1848),  it  was  held  that  "to  entitle  a  son 
to  recover  for  the  breach  of  a  contract  by  the  father  that  if  the  son  would 
continue  to  live  with,  and  work  for  him,  he  would  leave  him  his  farm,  the 
evidence  of  the  contract  must  be  direct  and  positive;  and  it  is  error  to  instruct 
the  jury  that  instead  of  that  it  is  sufficient  if  it  is  clear  and  satisfactory." 
Opinion  by  Gibson,  Ch.  J. 

But  in  Schrack  v.  McKnight,  84  Pa.  St.  26  (1877),  assumpsit  to  recover 
subscription  price  of  certain  stock,  on  a  question  of  ratification  of  a  power 
of  attorney,  it  was  held  there  was  no  error  in  refusing  plaintiff-in-error's 
point  that  he  was  not  liable  without  "positive  proof"  of  subsequent  ratifica- 
tion, Mercur,  J.,  saying:  "The  word  'positive'  is  too  strong.  It  is  defined 
by  Webster  to  mean  '  direct/  'express/  opposed  to  '  circumstantial/  "  The 
proof  should  be  "satisfactory,"  but  it  may  be  such  without  being  "positive." 

Rule  as  to  Weight  of  Positive  and  Negative  Evidence  —  Illustrations. 

Positive  evidence  as  to  the  fact  that  a  headlight  on  an  engine  was  burning,  or 
that  a  bell  or  whistle  was  sounding  as  it  approached  crossing,  is  entitled  to 
more  weight  than  negative  evidence  in  relation  to  such  facts.  Chicago  & 
R.  I.  R.  Co.  v.  Still,  19  111.  499  (1858),  11  Am.  Neg.  Cas.  389  (collision 
between  wagon  and  train  at  crossing). 

Testimony  of  a  person  that  he  did  not  hear  a  familiar  sound  like  the 
ringing  of  a  bell,  when  he  admits  that  he  was  not  listening  or  thinking  of 
the  matter,  is  entitled  to  very  little,  if  any,  weight.  Chicago,  R.  I.  &  P.  R. 
Co.  v.  Givens,  18  111.  App.  404  (1886). 

In  Jbffersonville  R.  Co.  v.  Swift,  26  Ind.  459  (1866),  3  Am.  Neg.  Cas.  75, 
where  a  passenger  was  injured  by  jumping  from  moving  train  to  avoid  being 
carried  past  his  destination,  evidence  of  plaintiff  and  of  witnesses  for  plain- 
tiff who  were  near  station  that  they  did  not  hear  a  whistle  or  bell  as  train 
was  approaching  a  stopping  place  was  so  purely  negative  in  its  character  as 
to  be  scarcely  worthy  of  serious  consideration  in  opposition  to  positive 
evidence  of  two  unimpeached  witnesses,  whose  duty  it  was  to  perform  the 
service  of  signaling,  especially  when  taken  in  connection  with  the  fact  that 
the  signals  testified  to  by  the  engineer  and  conductor,  consisting  of  a  single 
tap  of  the  signal  bell  and  two  whistles  of  the  engine  to  notify  the  brakeman. 
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when  made  at  the  front  of  a  train  consisting  of  eight  or  ten  cars,  might  not 
be  heard  or  observed  by  persons  in  the  rear  cars  of  the  train,  or  by  those 
inside  of  their  shops  or  houses,  at  a  distance  of  a  quarter  of  a  mile  or  more. 

In  an  action  for  injuries  sustained  by  plantiff  in  collision  of  train  with  his 
wagon  at  crossing,  the  court  (Collins,  J.)  said:  "From  a  careful  examina- 
tion of  the  evidence  relative  to  the  alleged  omission  to  give  the  requisite 
signals,  we  are  compelled  to  hold,  taking  into  consideration  the  negative 
character  of  plaintiff's  proofs ;  the  absence  of  anything  like  positive  evidence 
that  the  signals,  were  not  given;  the  fact  that,  although  plaintiff  was  near 
enough  to  hear  the  whistle  at  the  bridge,  he  did  not;  his  admission  that  he 
was  busily  occupied  with  his  team  and  the  load  as  he  descended  the  hill; 
the  positive  and  convincing  testimony  of  a  large  number  of  disinterested 
witnesses  who  were  at  and  about  the  depot  when  the  train  came  in  that  the 
whistle  was  sounded  and  the  bell  rung;  the  location  of  the  crossing  with 
reference  to  the  depot;  and  the  improbability  of  the  assertion  that  this 
passenger  train  was  run  up  to  the  depot  platform  without  giving  the  cus- 
tomary warning,  —  that  a  finding  that  there  was  negligence  in  this  respect 
was  not  supported  by  the  evidence."  Order  denying  defendant  new  trial 
was  reversed.  Lee  v.  Chicago,  St.  P.,  M.  &  O.  R'y  Co.,  68  Minn.  49  (1897), 
3  Am.  Neg.  Rep.  378. 

In  Culhane  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  60  N.  Y.  133  (1875),  col- 
lision between  wagon  and  train  at  crossing,  on  the  question  of  submitting 
case  to  jury,  Allen,  J.,  said:  "As  against  positive,  affirmative  evidence  by 
credible  witnesses  to  the  ringing  of  a  bell  or  the  sounding  of  a  whistle,  there 
must  be  something  more  than  the  testimony  of  one  or  more  that  they  did 
not  hear  it  to  authorize  the  submission  of  the  question  to  the  jury.  It  must 
appear  that  they  were  looking,  watching  and  listening  for  it,  that  their 
attention  was  directed  to  the  fact,  so  that  the  evidence  will  tend  to  some 
extent  to  prove  the  negative.  A  mere  '  I  did  not  hear '  is  entitled  to  no 
weight  in  the  presence  of  affirmative  evidence  that  the  signal  was  given,  and 
does  not  create  a  conflict  of  evidence  justifying  a  submission  of  the  question 
to  the  jury  as  one  of  fact."  It  was  proved  by  positive  oath  of  the  two 
individuals  on  the  engine,  one  of  whom  rang  it,  that  the  bell  was  rung,  and 
by  two  others  who  saw  the  occurrence  and  heard  the  ringing  of  the  bell. 
The  two  witnesses  for  plaintiff  merely  said  they  did  not  hear  the  bell,  but 
they  did  not  say  that  they  listened  or  gave  heed  to  the  presence  or  absence 
of  that  signal.     Judgment  for  plaintiff  was  reversed. 

Where  a  wagon  was  negligently  driven  in  front  of  a  train  at  crossing  at 
railroad  depot  and  was  struck  by  train  and  wagon  was  thrown  against 
plaintiffs  intestate  who  was  waiting  on  platform  of  depot  to  take  passage 
on  train,  it  was  held  that  the  testimony  of  two  witnesses  that  they  did  not 
see  a  flagman  at  the  crossing  will  not  avail  against  the  positive  testimony  of 
six  witnesses  who  testified  that  they  did  see  the  flagman.  Following  Cul- 
hane v.  N.  Y.  C.  &  H.  R.  Co.,  60  N.  Y.  133.  See  Taylor  v.  Long  Island 
R.  Co.  et  al.,  16  App.  Div.  (N.  Y.)  i,  2  Am.  Neg.  Rep.  608  (1807). 

Evidence  of  plantiff  that  he  was  kicked  from  train  upon  which  he  was 
stealing  a  ride  by  one  of  railroad  company's  employees  is  not  sufficient  to 
establish  that  fact  when  it  is  contradicted  by  the  positive  evidence  of  all  the 
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train  hands  who  swore  that  they  never  touched  the  plaintiff  or  knew  that 
he  was  on  the  train  at  all.  Johnson  v.  N.  Y.  G  &  H.  R.  Co.,  173  N.  Y.  79, 
13  Am.  Ncg.  Rep.  379  (1903). 

In  Griffith  v.  Baltimore  &  Ohio  R.  Co.,  44  Fed.  Rep.  574  (U.  S.  C.  C.  A., 
Ohio,  1890);  collision  between  wagon  and  train  at  crossing,  it  was  held  that 
"other  things  being  equal,  the  testimony  of  the  engineer  and  fireman  of  the 
train  that  the  whistle  was  blown  and  the  bell  rung  as  it  approached  the 
crossing  is  entitled  to  more  weight  than  the  negative  testimony  of  other 
witnesses  that  they  did  not  hear  either  or  both."  But  it  was  also  held  that 
"though  there  is  positive  evidence  that  the  whistle  was  blown  before  the 
train  reached  the  crossing,  the  court  cannot  direct  a  verdict  for  defendant 
where  some  of  the  witnesses  testify  that  the  whistle  was  blown  more  than 
2,000  feet  from  the  crossing,  instead  of  within  80  or  100  rods  of  it,  as 
required  by  Rev.  St.  Ohio,  §  3336."  The  foregoing  is  from  the  syllabus  to 
the  report  made  from  the  charge  to  the  jury  by  Sage,  J.,  and  on  his  opinion 
rendered  on  motion  for  new  trial. 

When  Rule  Does  Not  Apply  —  Illustrations. 

In  Schaer  v.  Gliston,  24  Ark.  137  (1863),  an  action  on  title  to  certain 
lands,  it  was  held  that  "  when  men  fully  acquainted  with  the  qualities  of  objects 
for  which  they  search,  and  with  the  ground  where  the  search  is  made,  do  not 
find  them,  their  testimony  is  not  subject  to  the  suspicion  that  attaches  to 
negative  testimony  concerning  facts  to  which  their  attention  has  not  been 
directed." 

In  Potts  et  al.  v.  House,  6  Ga.  324  (1849),  caveat  to  a  will,  it  was  held 
that  "while,  as  a  general  proposition,  it  is  true  that  affirmative  testimony 
should  outweigh  that  which  is  negative,  yet  this  rule  of  evidence  does  not 
apply  where  some  of  the  witnesses  swear  that  the  testator  could  measure 
corn,  calculate  interest  and  attend  to  his  ordinary  business,  and  others  that 
he  could  not.     The  testimony,  in  both  cases,  is  of  the  same  character." 

In  Atlanta  &  West  Point  R.  R.  v.  Johnson,  66  Ga.  259  (1881),  an  action 
by  a  train  hand  injured  while  coupling  cars,  it  was  held  that  "  the  rule  that 
positive  is  superior  to  negative  testimony  does  not  apply  where,  of  two  parties 
having  equal  facilities  for  seeing  or  hearing  a  thing,  one  swears  that  it 
occurred,  the  other  that  it  did  not.  The  preference  the  law  gives  positive 
over  negative  testimony  is  when  one  swears  positively  that  a  thing  happened 
and  another  swears  that  he  was  present  and  did  not  see  it  or  hear  it  (as 
the  case  may  be),  it  being  quite  possible  that  it  may  nevertheless  have  hap- 
pened."    Opinion  by  Crawford,  J. 

In  Georgia  Pacific  R'y  Co.  v.  Bowers,  86  Ga.  22  (1890),  where  the  direct 
issue  between  the  parties  in  an  action  for  damages  against  a  railroad  com- 
pany was  as  to  whether,  on  the  approach  of  a  train  to  a  station,  the  com- 
pany's agent  exhibited  only  a  white  light,  indicating  that  the  road  was  clear 
and  that  the  train  might  proceed  without  encountering  collision  or  obstruc- 
tion, or  whether  the  agent  also  exhibited  a  green  light  under  the  white  one, 
indicating  that  the  train  should  proceed  with  caution  and  that  there  was 
another  train   on   the   road   between  the   approaching  train   and   the   next 
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station,  and  both  sets  of  witnesses  testified  with  equal  positiveness,  the 
question  of  positive  and  negative  testimony  was  not  involved,  and  a  charge 
on  such  question  was,  therefore,  not  required.     Opinion  by  Blandford,  J. 

In  Beauchamp,  Adm'r,  v.  Saginaw  Mining  Co.,  50  Mich.  163  (1883),  an 
action  for  death  of  a  boy  who  was  struck  on  the  head  by  a  stone-  thrown  in 
a  mining  blast,  it  was  held  that  it  was  not  clearly  error  to  allow  the  testimony 
of  witnesses  that  they  had  not  heard  any  warning  before  the  blast  was  fired, 
even  though  there  was  positive  testimony  that  such  warning  had  been  given. 
Marston,  J.,  said:  "Under  such  circumstances  while  we  might  fairly  sup- 
pose that  a  jury  would  believe  testimony  of  a  positive  rather  than  a  negative 
character,  yet  so  many  other  considerations  enter  into  the  inquiry  as  to 
whether  a  sufficient  warning  was  given  or  not,  that  it  would  be  unsafe,  as  a 
general  rule,  for  the  court  to  withdraw  such  a  question  from  the  jury." 

In  Curran  v.  Percival  et  al.,  21  Neb.  434  (1887),  it  was  held  that  "the 
sale  of  intoxicating  liquor  in  a  saloon  may  be  proved  by  circumstantial  evi- 
dence, and  where  the  circumstances  establish  such  sale  the  jury  will  be 
justified  in  disregarding  the  positive  assertion  of  the  bartender  that  the 
liquor  sold  by  him  was  not  intoxicating."     Opinion  by  Maxwell,  J. 

Where  one  witness  testifies  that  a  certain  agreement  was  made  and  another 
testifies  as  positively,  and  with  the  same  means  of  knowledge,  that  it  was 
not  made,  the  rule  that  positive  testimony  should  prevail  over  that  which  is 
negative  does  not  apply.     Shekey  v.  Eldredge,  71  Wis.  538  (1888). 

In  Joannes  v.  Millard,  90  Wis.  68  (1895),  where  one  witness  had  testi- 
fied that  at  a  certain  time  defendant,  who  had  purchased  his  son's  business, 
assumed  and  promised  to  pay  the  son's  debts  to  plaintiffs,  and  the  defendant 
and  two  other  witnesses  who  were  present  at  the  time  denied  that  any  such 
agreement  was  made,  a  charge  that  where  there  is  evidence  both  of  an 
affirmative  and  negative  character  the  affirmative  evidence  is  entitled  to  the 
greater  weight  was  inapplicable  and  was  properly  refused.  But,  as  a  general 
proposition,  when  there  is  evidence  both  of  an  affirmative  and  negative 
character  the  affirmative  evidence  is  entitled  to  the  greater  weight  Opinion 
by  Newman,  J. 

Instructions,  on  the  Rule. 

In  West  v.  The  State,  76  Ala.  98  (1884),  an  indictment  for  murder,  a 
charge  to  the  jury  that  "  circumstantial  evidence  is  as  good  as  any  other  kind 
of  evidence;  that,  like  positive  evidence,  it  must  produce  in  their  minds  con- 
viction of  guilt  beyond  a  reasonable  doubt,  and  that  some  writers  hold  it  to 
be  better  than  any  other  kind  of  evidence,"  was  held  to  be  free  from  error. 
Following  Banks  v.  The  State,  72  Ala.  522  (1882),  where  it  was  held  that 
"the  test  of  the  sufficiency  of  circumstantial  evidence,  in  a  criminal  case,  is 
not  whether  it  produces  as  full  conviction  as  would  be  produced  by  the 
positive  testimony  of  a  single  credible  witness,  but  whether  it  satisfifies  the 
minds  of  the  jury  to  the  exclusion  of  every  reasonable  doubt." 

In  Coghill  v.  Kennedy,  119  Ala.  641  (1898),  contest  of  will,  it  was  held 
that  "the  true  measure  of  proof  to  justify  a  verdict  in  a  civil  case,  even 
where  a  legal  presumption  is  to  be  overcome,  is  that  it  shall  reasonably 
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satisfy  or  convince  the  jury,"  and  a  charge  requiring  the  evidence  to  "  satisfy 
the  jury  "  is  erroneous.     Opinion  by  Brickell,  Ch.  J. 

Where  there  is  positive  evidence  that  signals  were  given,  and  only  negative 
testimony  that  they  were  not  given,  it  is  the  duty  of  the  court,  upon  request, 
to  call  attention  of  jury  to  relative  value  of  the  two  kinds  of  evidence,  and 
it  is  reversible. error  for  court  to  refuse  to  charge  as  to  relative  value  of  such 
testimony.  Citing  and  following  Kansas  City,  F.  S.  &  G.  R.  Co.  v.  Lane, 
33  Kan.  702 ;  Chicago,  K.  &  W.  R.  Co.  v.  Commissioners,  36  Kan.  121 ;  S.  K. 
R'y  Co.  v.  Hinsdale,  38  Kan.  507;  Mo.  Pac  R'y  Co.  v.  Pierce,  39  Kan.  391. 
Opinion  by  Johnston,  J.  See  Missouri  Pac.  R'y  Co.  v.  Moffatt,  56  Kan. 
667  (1896),  11  Am.  Ncg.  Cas.  554  (collision  between  wagon  and  train  at 
crossing). 

In  Rosevere  v.  Borough  of  Osceola  Mills,  169  Pa.  St.  555  (1895),  action 
for  personal  injuries  caused  by  falling  on  alleged  defective  sidewalk,  it  was 
held  not  error  for  court  to  call  the  jury's  attention  to  the  difference  between 
the  positive  testimony  of  witnesses  who  stated  that  they  saw  a  hole  in  the 
sidewalk  and  the  negative  testimony  of  those  who  stated  that  they  saw  no 
such  defect.     Opinion  by  Green,  J. 

In  an  action  for  damages  for  causing  the  death  of  plaintiffs  huband  while 
driving  over  railroad  crossing  at  night-time,  where  five  witnesses,  who  were 
on  the  locomotive,  testified  that  the  bell  was  rung,  whistle  blown  and  lights 
displayed,  and  two  witnesses  who  were  walking  along  the  track  testified 
that  they  did  not  see  the  lights  or  hear  the  signals,  an  instruction  as  to  the 
relative  value  of  positive  and  negative  testimony  that  "  negative  testimony  of 
this  kind  has  much  less  weight  than  positive  testimony  "  was  inadequate,  under 
authority  of  Urias  v.  R.  R.  Co.,  152  Pa.  St.  326.  See  Hess  v.  William  sport 
&  N.  B.  R.  Co.,  181  Pa.  St.  492,  3  Am.  Neg.  Rep.  92  (1897). 

Where  evidence  is  conflicting  as  to  whether  a  bell  was  rung  or  not  before 
train  approached  crossing,  the  evidence  of  one  witness  who  heard  the  bell  was 
worth  more  than  that  of  a  dozen  witnesses  who  did  not  hear  it,  and  the 
court  should  have  called  the  jury's  attention  to  the  difference  between  positive 
and  negative  testimony  on  the  question.  Urias  v.  Penn.  R.  Co.,  152  Pa.  St. 
326. 

In  Au  v.  N.  Y.,  L.  E.  &  W.  R.  Co.  (U.  S.  C.  C.  Ohio,  1886)  29  Fed.  72, 
brakeman  killed  in  collision,  where  counsel  requested  court  to  charge  jury 
as  to  relative  force  of  negative  and  positive  testimony  on  a  disputed  fact,  the 
court,  Hammond,  J.)  charged  as  follows:  "There  is  a  rule  of  law,  gentlemen 
of  the  jury,  that  where  there  is  a  conflict  of  testimony,  and  one  testifies 
positively  to  a  thing  within  his  peculiar  knowledge  or  information,  and  the 
testimony  of  the  other  is  a  mere  denial  of  that  which  is  not  within  his  pecu- 
liar knowledge  or  information,  the  positive  testimony  will  generally  prevail 
over  the  negative  testimony.  But  it  is  always  a  question  for  the  jury  to 
determine  whether  the  witness  who  testifies  about  a  given  fact,  although  it 
may  be  a  denial  of  it,  had  the  opportunity  of  knowing,  seeing,  and  hearing 
as  well  as  the  other  witness  had.  That  is  a  plain  rule  of  common  sense  and 
ordinary  judgment  of  all  men  in  determining  such  matters,  which  is  to  guide 
you  in  this  case." 
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Application  of  Rule  in  "Collision"  Cases  —  Positive  and  Negative 
Evidence  as  to  Giving  of  Railroad  Signals  —  Question  for  Jury  — 
Illustrations. 

As  a  general  thing,  the  testimony  of  witnesses  who  swear  positively  to  a 
fact  is  entitled  to  more  weight  than  that  of  those  who  swear  negatively  in 
regard  to  it.  Applied,  in  an  action  for  injuries  sustained  by  plaintiff  while 
driving  across  track,  where  five  witnesses  testified  positively  to  ringing  of 
bell  of  engine  as  train  approached  crossing,  and  nine  witnesses,  most  of 
whom  were  upon  the  train,  testified  that  they  did  not  hear  any  signal  given 
until  collision  occurred,  and  the  court  left  it  to  jury  to  determine  the  ques- 
tion. Parvis  v.  Phila.,  W.  &  B.  R.  Co.,  (Del.  Super.  Ct.  1889)  8  Del.  436, 
11  Am.  Neg.  Cas.  280. 

In  Atchison,  Topeka  &  Santa  Fe  R.  Co.  v.  Feehan,  145  111.  202  (1893), 
aff'g  47  111.  App.  66,  a  collision  case  between  milk  wagon  and  train  at 
street  crossing  resulting  in  death  of  person  driving  wagon,  neglect  to  signal 
by  bell  or  whistle  being  alleged,  there  was  no  error  in  refusing  to  charge 
the  jury  "that  the  affirmative  testimony  of  witnesses  that  the  bell  was  rung 
and  the  whistle  sounded  at  a  given  time  and  place  is  of  greater  force  and 
weight  than  the  negative  testimony  of  witnesses  of  no  greater  credibility, 
and  who  had  no  better  opportunity  of  hearing  that  the  bell  was  not  rung  or 
the  whistle  sounded,  or  that  they  did  not  hear  them,"  as  the  instruction  was 
but  a  mere  abstract  proposition. 

In  such  case,  where  several  witnesses  testified,  with  more  or  less  positive- 
ness,  that  a  bell  was  ringing  continuously  while  the  train  was  approaching 
the  crossing  where  the  deceased  was  killed,  and  one  or  more  witnesses  who 
were  in  a  position  to  hear  testified  that  they  did  not  hear  the  bell  ring,  the 
evidence  tended  to  show  no  bell  was  rung,  and  was  sufficient  to  make  it  the 
duty  of  the  court  to  submit  that  question  to  the  jury.  lb.  Opinion  by 
Bailey,  J. 

Where  plaintiff  was  injured  in  a  collision  with  a  street  car  at  a  crossing, 
and  the  evidence  was  conflicting  as  to  whether  the  gong  was  sounded,  an 
instruction  that  where  certain  witnesses  testify  that  the  fact  did  not  take 
place,  and  both  sets  of  witnesses  had  equal  means  of  knowledge,  the  testi- 
mony of  the  latter  witnesses  is  not  negative,  but  should  be  regarded  by  jury 
as  affirmative  evidence,  was  not  erroneous.  West  Chicago  St.  R.  Co.  v. 
Mueller,  165  111.  499  (1897),  1  Am.  Neg.  Rep.  417,  aff'g  64  111.  App.  601. 

In  Reed  v.  Chicago,  St.  P.,  M.  &  O.  R'y  Co.,  74  Iowa,  188  (1888),  11  Am. 
Neg.  Cas.  535,  a  collision  case  at  railroad  crossing  where  plaintiff  was  struck 
by  train  while  driving  over  crossing,  where  plaintiff  testified  positively  that 
bell  on  locomotive  was  not  rung  and  that  he  looked  and  listened,  and  other 
witnesses  who  were  in  the  vicinity  and  heard  the  crash  testified  that  they 
did  not  hear  the  bell,  but  the  engineer  and  fireman  and  another  employee 
on  the  train  testified  positively  that  the  bell  was  rung,  it  was  held  that  there 
was  such  a  conflict  of  evidence  on  the  question  as  to  preclude  court  from 
interfering  with  finding  of  jury  that  bell  was  not  rung.  Opinion  by 
Rothrock,  J. 

See  also  Annaker  v.  Chicago,  R.  I.  &  P.  R'y  Co.,  81  Iowa,  267  (1890),  a 
collision  case  at  crossing  where  plaintiff's  wagon  was  struck  by  train,  where 
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it  was  held  not  error  to  submit  question  of  signals  to  jury  where  a  number 
of  witnesses  for  defendant  stated  that  lights  were  displayed  and  bell  rung 
as  train  approached  crossing,  and  plaintiff  testified  that  he  did  not  hear  bell 
nor.  see  lights,  although  he  was  looking  and  listening  for  the  purpose. 
Opinion  by  Given,  J. 

See  also  similar  ruling  in  a  similar  case,  Lee  v.  Chicago,  R.  I.  &  P.  R'y  Co., 
80  Iowa,  172  (1890),  where  positive  evidence  was  given  by  defendant's  wit- 
nesses that  signal  was  given,  and  plaintiff  testified  that  although  looking  and 
listening  he  did  not  hear  bell  or  whistle  of  train  as  it  approached  crossing. 
Opinion  by  Granger,  J. 

In  Pence  v.  Chicago,  R.  I.  &  P.  R.  Co.,  79  Iowa,  389  (1890),  a  collision 
case  at  crossing  between  wagon  and  train,  an  instruction  was  properly  refused 
which  charged  that  "  affirmative  testimony,  as  that  a  bell  was  rung  or  a 
whistle  sounded,  is  entitled  to  more  weight  than  negative  testimony,  as  that 
a  bell  or  whistle  was  not  heard,"  because  it  ignored  the  comparative  credi- 
bility and  means  of  knowledge  of  the  witnesses.     Opinion  by  Robinson,  J. 

In  Menard  v.  Boston  &  Maine  R.  R.  Co.,  150  Mass.  387  (1890),  action  for 
injuries  sustained  in  collision  at  crossing  while  riding  in  carriage  that  was 
struck  by  train,  where  six  witnesses  testified  that  they  heard  no  bell  or 
whistle  of  train  until  danger  signals  were  sounded  close  by  the  crossing,  and 
it  appeared  all  were  in  such  position  that  the  signals  might  have  been  heard 
by  them  had  they  been  given,  it  was  error  to  rule  that  there  was  no  evidence 
of  neglect  to  give  the  signals,  as  the  testimony  on  the  subject  was  clearly  for 
the  jury  under  the  circumstances.  A  mere  statement  by  a  witness  that  he 
did  not  hear  bell  rung  is  merely  negative,  and  of  no  value  as  evidence,  but 
attending  circumstances  may  be  shown  which  make  the  statement  strong 
affirmative  evidence.     Opinion  by  Knowlton,  J. 

See  also  Johanson  v.  Boston  &  Maine  R.  R.  Co.,  and  Fleming  v.  Boston 
&  Maine  R.  R.  Co.,  153  Mass.  57  (1891),  where  Menard  case  (preceding 
paragraph)  is  cited  on  the  question  of  evidence  as  to  signals. 

In  McDuffie  v.  Lake  Shore  &  M.  S.  R'y  Co.,  98  Mich.  356  (1894),  a 
collision  case  at  crossing  between  train  and  wagon,  it  was  held  that  "the 
testimony  of  witnesses  that  they  were  giving  attention  to  the  approach  of  an 
engine,  and  were  listening  for  the  whistle,  and  that  whistle  was  sounded  or 
bell  rung,  is  positive  and  certain  in  its  character,  and,  if  believed  by  the  jury, 
warrants  them  in  finding  that  the  signals  were  not  given,"  although  train 
hands  and  others  testified  that  these  signals  were  given.     Opinion  by  Long,  J. 

In  Crane  v.  Michigan  Central  R.  Co.,  107  Mich.  511  (1895),  12  Am.  Neg. 
Cas.  127,  action  for  death  of  boy  killed  at  railroad  crossing  while  attempting 
to  drive  across  track,  it  was  held  that  "  testimony  of  persons  who  were  near 
a  railroad  crossing  at  time  of  an  accident,  and  whose  attention  had  been 
directed  to  an  approaching  train,  that  they  did  not  hear  the  train  whistle  for 
the  crossing,  is  sufficient  to  justify  a  finding  that  the  whistle  was  not  sounded, 
although  other  witnesses  testify  positively  that  the  signal  was  given."  Opinion 
by  McGrath,  Ch.  J. 

In  an  action  for  injuries  sustained  in  a  collision  between  wagon  in  which 
plaintiff  was  riding  and  a  train  at  a  crossing,  where  five  witnesses  for  plaintiff 
swore  positively  that  whistle  was  not  blown  nor  bell  rung,  and  one  other 
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witness  that  train  did  not  blow  whistle  nor  ring  bell,  but  his  attention  was 
not  called  directly  as  to  whether  bell  was  rung  or  whistle  blown,  and  eighteen 
witnesses  for  defendant  testified  positively  that  signals  were  given,  it  was 
held  that  there  was  not  negative  testimony  to  which  an  instruction  was 
applicable  that  the  difference  between  the  positive  and  negative  testimony 
was  so  marked  as  to  cause  jury  to  find  that  the  testimony  of  witnesses  who 
had  an  opportunity  to  know  that  the  signals  were  given  should  outweigh  the 
testimony  of  witnesses  who  did  not  hear  them  unless  in  some  manner  their 
attention  has  been  called  to  same.  Lonis  v.  Lake  Shore  &  M.  S.  R'y  Co., 
hi  Mich.  458  (1897),  1  Am.  Neg.  Rep.  87. 

In  Murray  v.  Mo.  Pag  R'y  Co.,  101  Mo.  236  (1890),  it  was  held  that 
"where  the  witnesses  are  of  equal  credit,  positive  evidence  that  a  signal 
was  given  is,  as  a  general  rule,  of  more  weight  than  that  of  witnesses  who 
say  they  did  not  hear  it;  but  much  depends  upon  the  position,  attention  and 
credibility  of  the  witnesses,  and  the  ultimate  question,  whether  the  signal 
was  given  or  not,  is  one  of  fact  for  the  jury."  Following  the  rule  laid  down 
in  Isaacs  v.  Shrainka,  95  Mo.  517.     Opinion  by  Black,  J. 

See  also  Hanlon  v.  Mo.  Pac.  R'y  Co.,  104  Mo.  388  (1891),  and  Dickson  v. 
Mo.  Pac  R'y  Co.,  104  Mo.  491  (1891),  where  the  ruling  in  the  Murray  case 
(preceding  paragraph)  was  followed. 

In  McLean  v.  Erie  R.  Co.,  69  N.  J.  L.  57  (1903)  (see  also  70  N.  J.  L.  337), 
an  action  for  injuries  sustained  by  plaintiff  at  a  railroad  crossing  caused 
by  defendant's  train  running  into  his  wagon,  it  was  held  that  "  it  is  for  jury 
to  say  whether  the  testimony  of  a  witness,  having  an  equal  opportunity  to 
hear  and  whose  hearing  is  equally  good,  and  who  testifies  that  he  did  not 
hear  the  blowing  of  a  whistle  or  ringing  of  a  bell,  notwithstanding  he  listened, 
shall  or  shall  not  be  given  equal' credit  with  the  testimony  of  a  witness, 
similarly  situated,  who  testifies  that  he  did  hear."     Opinion  by  Fort,  J. 

Where  plaintiff's  witnesses,  whose  attention  was  called  to  the  subject  at 
the  time,  testified  that  they  did  not  hear  bell  or  whistle  as  train  approached 
crossing,  while  defendant's  witnesses  testified  positively  that  bell  was  rung, 
the  question  was  one  of  fact  for  the  jury.  .  Salter  v.  Utica  &  B.  R.  R.  Co., 
59  N.  Y.  631  (1874). 

In  Wilcox  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  88  Hun  (N.  Y.)  263,  12  Am.  Neg. 
Cas.  355  (1895),  a  collision  case  between  vehicle  and  train  at  crossing,  where 
plaintiff  and  several  witnesses  testified  that  they  did  not  hear  bell  or  whistle 
sounded  as  train  approached  crossing,  and  defendant's  fireman  and  engineer 
testified  that  bell  was  rung  and  brakeman  and  other  witnesses  said  they  heard 
the  bell,  the  question  was  properly  presented  to  jury  in  the  charge  of  the 
trial  court.  The  Supreme  Court  (per  Hardin,  P.  J.)  in  discussing  the  evi- 
dence said:  "The  rule  laid  down  in  Culhane  v.  N.  Y.  C  &  H.  R.  Co.,  60 
N.  Y.  133,  was  reviewed  and  explained  in  Greany  v.  Long  Island  R.  Co., 
1 01  N.  Y.  419.  According  to  the  doctrine  laid  down  in  the  Greany  case,  we 
think  the  trial  judge  was  correct  in  receiving  the  evidence  produced  by  the 
plaintiff  tending  to  show  that  the  bell  was  not  rung  or  the  whistle  sounded, 
and  that  after  the  evidence  contradicting  the  testimony  of  the  plaintiff's 
witnesses  was  received,  the  trial  judge  committed  no  error  in  holding  that  a 
question  of  fact  was  presented  for  the  consideration  of  the  jury  in  respect 
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to  whether  the  bell  was  rung  or  whistle  sounded,  and  reasonable  precaution 
taken  by  the  defendant  on  the  occasion  of  the  injuries  occurring." 

Where  negligence  alleged  in  action  for  injuries  sustained  in  collision  at 
crossing  was  failure  to  ring  bell  or  blow  whistle  as  train  approached  crossing, 
testimony  of  passengers  on  the  train,  who  were  in  a  position  to  have  heard, 
that  they  did  not  hear  either  of  these  signals,  was  competent,  although  it  did 
not  affirmatively  appear  that  they  were  looking  or  listening  for  same.  Distin- 
guishing the  case  of  Culhane  v.  N.  Y.  C.  &  H.  R.  Co.,  60  N.  Y.  133.  Opinion 
by  Danforth,  J.    Greany  v.  Long  Island  R.  Co.,  101  N.  Y.  419,  423  (1886). 

The  rule  in  Culhane  v.  N.  Y.  C.  &  H.  R.  Co.,  60  N.  Y.  133,  is  stated  else- 
where in  this  note,  p.  440,  ante. 

In  Quigley  v.  Del.  &  H.  Carnal  Co.,  142  Pa.  St  388  (1891),  collision  be- 
tween train  and  team  and.  wagon  at  crossing,  where  witnesses  testified  that 
they  did  not  hear  whistle  or  bell  of  approaching  train,  that  they  were  looking 
and  listening  for  same  and  would  have  heard  them  if  given,  their  testimony 
was  more  than  merely  negative  and  was  not  to  be  disregarded,  although  the 
testimony  of  engineer  and  fireman  and  another  was  positive  that  signals  were 
given  at  certain  points  on  approaching  crossing. 

In  Berg  v.  Chicago,  M.  &  St.  P.  R'y  Co.,  50  Wis.  419  (1880),  "a  refusal 
to  instruct  the  jury  that  the  positive  testimony  of  two  witnesses  that  a  warn- 
ing of  the  approach  of  a  car  was  given  by  the  brakeman  '  will  outweigh  the 
negative  testimony  of  four  that  they  did  not  hear  it,  provided  the  witnesses 
are  all  equally  credible/  was  not  error  in  this  case,  because  it  ignores  the 
consideration  of  what  opportunity  each  witness  had  of  hearing  the  alleged 
warning,  and  because  two  witnesses  did  not  testify  positively  that  the  brake- 
man  gave  such  warning,  nor  was  the  negative  testimony  confined  to  four 
witnesses."     See  Urbanck  v.  Railway  Co.,  47  Wis.  59. 

In  Dublin,  Wicklow  &  Wexford  R.  Co.  v.  Slattery,  L.  R.,  3  App.  Cas. 
1155,  the  facts  were  as  follows:  S.  attempted  to  cross  the  line  of  a  railway 
at  night  at  a  spot  where  persons  were  in  the  habit  of  crossing  with  the 
acquiescence  of  the  company.  At  the  time  he  attempted  to  cross  there  was  a 
train  standing  still  on  the  up  line  in  such  a  position  as  to  prevent  a  person 
on  the  line  behind  it  from  seeing  anything  on  the  down  line.  S.  came  from 
behind  the  train  on  the  up  line,  and  on  crossing  onto  the  down  line  was 
struck  by  an  express  train,  and  killed.  It  was  a  rule  of  the  company  that 
express  trains  should  whistle  at  that  point,  but  evidence  was  produced  that 
the  train  had  not,  in  fact,  whistled  on  that  occasion.  This  evidence  was 
contradicted  by  the  servants  of  the  company,  who  also  proved  that  the  train 
carried  lights,  and  might  have  been  seen  by  S.  before  he  stepped  onto  the 
down  line.  Held,  that  there  was  evidence  of  negligence  on  the  part  of  the 
company,  and  that  the  case  was  properly  left  to  the  jury.  Held,  also,  that 
where  there  is  conflicting  evidence  on  a  question  of  fact  whatever  may  be 
the  opinion  of  the  judge  who  tries  the  cause  as  to  the  value  of  that  evidence, 
he  must  leave  the  consideration  of  it  for  the  decision  of  the  jury. 

Submission  of  Case  to  Jury  —  Conflict  of  Evidence  on  Negligence. 

In  Newark  Passenger  R'y  Co.  v.  Block,  55  N.  J.  L.  605  (1893),  12  Am. 
Neg.  Cas.  288n,  a  collision  case,  it  was  held  that  "when  a  trial  judge  is 
requested  to  nonsuit  or  direct  a  verdict  in  the  trial  of  an  action  to  enforce 
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a  liability  for  negligence,  his  duty  is  to  determine  whether  facts  have  been 
established  by  evidence  from  which  negligence  may  be  reasonably  inferred; 
if  the  real  facts  are  in  substantial  dispute,  the  case  cannot  be  taken  from 
the  jury."  Citing  Met.  R'y  Co.  v.  Jackson,  L.  R.,  3  App.  Cas.  193;  Moebus 
v.  Becker,  17  Vr.  41 ;  Del.,  L.  &  W.  R.  Co.  v.  Shelton,  55  N.  J.  L.  342. 

In  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Coultas,  (111.  1873),  67  111.  398,  2 
Am.  Neg.  Cas.  593,  an  action  for  injuries  sustained  by  a  passenger  alleged 
to  be  caused  by  sudden  start  of  train  as  he  was  stepping  on  platform  of 
caboose,  judgment  for  plaintiff  was  reversed  for  error  of  jury  in  rejecting 
certain  evidence  offered  by  defendant  The  court  (per  Scott,  J.)  said: 
"The  jury  must  have  disregarded  the  evidence  of  the  engineer,  brakeman 
and  conductor  as  to  the  degree  of  care  used  in  the  management  of  the  train, 
and  relied  solely  or.  the  negative  testimony  of  the  brother  of  appellee  and  the 
brakeman,  Roedecker.  The  evidence  of  appellant's  witnesses  was  in  no  way 
discredited.  There  was,  however,  a  cloud  on  the  testimony  of  appellee's 
witness,  Roedecker.  A  number  of  witnesses  state  his  reputation  for  truth 
was  bad,  and  his  testimony,  to  say  the  least  of  it,  was  inconsistent  in  some  of 
its  parts.  There  was  no  valid  reason  for  rejecting  the  evidence  of  so  many 
unimpeached  witnesses  and  relying  solely  on  his.  We  have  said,  a  jury 
ought  not,  arbitrarily,  to  reject  the  testimony  of  an  "unimpeached  witness 
simply  because  they  desire  to  find  a  verdict  against  it.  It  is  their  .duty 
to  consider  the  entire  evidence  and  render  their  verdict  accordingly.  It 
should  be  a  fair  and  just  conclusion  from  the  whole  evidence." 

Where  plaintiffs  testimony  positively  and  clearly  showed  all  the  facts 
necessary  to  sustain  verdict  for  him  and  was  corroborated  by  two  disin- 
terested witnesses,  verdict  will  not  be  disturbed  by  reviewing  court  even 
though  testimony  seemed  to  greatly  preponderate  the  other  way.  Kansas 
Pacific  R'y  Co.  v.  Kunkel,  17  Kan.  145  (1876),  3  Am.  Neg.  Cas.  412  (action 
for  injuries  sustained  by  passenger  while  alighting  from  train  caused  by 
alleged  sudden  starting  of  train). 

In  Moore  v.  Heineke,  119  Ala.  627  (1898),  contest  of  will,  where  a  ques- 
tion was  raised  as  to  marriage  of  sole  beneficiary,  and  there  was  no  positive 
evidence  of  an  actual  ceremonial  marriage  or  any  consent  or  agreement  to 
live  together  as  man  and  wife,  it  was  held  that  "while  cohabitation  and 
repute  do  not  make  marriage,  and  there  can  be  no  marriage  without  the 
mutual  consent  of  the  parties,  yet  cohabitation  as  man  and  wife,  the  rearing 
of  children,  the  recognition  of  the  relation  by  the  parties  themselves,  and  by 
their  friends  and  relatives,  holding  themselves  out  to  the  world  as  husband 
and  wife,  are  manifestations  of  the  parties  having  consented  to  contract  that 
relation  inter  se,  and,  therefore,  circumstances  from  which  the  trior  of  fact 
may  infer  had  in  fact  been  entered  into."  And  though  presumption  of  mar- 
riage from  cohabitation,  etc.,  may  be  rebutted  by  separation,  the  evidence  is 
still  for  consideration  of  the  jury.     Opinion  by  Brickell,  Ch.  J. 

The  question  of  positive  and  negative  evidence,  and  what  authorizes  sub- 
mission of  question  to  jury,  is  fully  discussed  in  Shufelt  v.  Flint  &  P.  M. 
R.  Co.,  96  Mich.  327  (1893),  a  collision  case  at  crossing  between  team  and 
train,  where  Grant,  J.,  in  affirming  judgment  for  railroad  company,  discussed 
the  evidence  as  to  giving  of  signals,  and,  in  speaking  to  the  question  of 
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positive  evidence,  cited  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274; 
Beauchamp  v.  Mining  Co.,  50  Mich.  163,  and  Culhane  v.  R.  R.  Co.,  60  N.  Y. 

137. 

In  a  dissenting  opinion  in  the  Shufelt  case,  supra,  Montgomery,  J.,  also 
reviewed  the  question,  and  cited  Beauchamp  v.  Mining  Co.,  50  Mich.  166; 
Guggenheim  v.  R'y  Co.,  66  Mich.  156 ;  Lake  Shore  &  M.  S.  R'y  Co.  v.  Miller, 
25  Mich.  274. 

In  Ellis  v.  Great  Western  R.  Co.,  L.  R.,  9  C.  P.  551,  where  pedestrian 
was  injured  at  crossing  at  night,  and  plaintiff  testified  that  he  saw  no  lights 
and  heard  no  warning,  and  defendant's  engineer  and  fireman  testified  that 
there  were  lamps  on  engine  and  train  which  were  lighted  as  usual  and  which, 
if  lighted,  could  have  been  seen  for  a  considerable  distance  by  anyone  stand- 
ing at  crossing,  and  a  porter  on  train  testified  that  he  saw  plaintiff  at  cross- 
ing and  called  to  him  not  to  cross,  it  was  held  that  there  was  no  evidence 
of  negligence  to  go  to  the  jury. 


NEAGLE  V.  SYRACUSE,  BINGHAMTON  &   NEW 

YORK  R.  CO. 

Court  of  Appeals,  New  York,  May,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  —  FELLOW-SERVANT — 
SNOW  PLOW  AND  LOCOMOTIVE  DERAILED  BY  ICE  AND 
FIREMAN  KILLED.  —  Where  it  appeared  in  an  action  for  the  death 
of  a  fireman,  killed  in  the  derailment  of  a  locomotive  that  was  propelling 
a  snow  plow,  that  a  week  or  so  prior  to  the  accident  the  railroad  com- 
pany had  a  gang  of  men  shoveling  snow  from  the  track  and  that  while 
they  removed  the  loose  snow  they  left  patches  of  ice  that  at  some  points 
were  as  high  as  the  top  of  the  rails  and  that  there  being  another  fall 
of  snow  a  day  or  two  before  the  accident  it  was  attempted  on  the  day 
of  the  accident  to  remove  the  snow  by  the  plow  and  locomotive  that 
was  derailed  by  the  ice  between  the  rails  —  the  case  was  tried  on  an 
erroneous  view  of  the  principle  of  law  involved  —  that  it  was  the  duty 
of  the  master  to  furnish  its  servants  a  reasonably  safe  place  to  work,  as 
the  liability  of  the  railroad  company  depended  upon  whether  it  was 
negligent  in  the  conduct  of  the  work,  and  if  the  track  walker  had  seen 
and  failed  to  point  out  the  places  where  the  ice  had  accumulated  it  was 
a  detail  of  the  work  and  his  negligence  was  that  of  a  fellow-servant  for 
which  the  company  was  not  liable. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  Garrett  Neagle,  administrator  of  Garrett  Neagle,  Jr., 
deceased,  against  the  Syracuse,  Binghamton  &  New  York  Railroad 
Vol.  XX  —  20 
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Company.  From  a  judgment  of  the  Appellate  Division  (95  N.  Y. 
Supp.  884,  109  App.  Div.  339),  affirming  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  new  trial  granted. 

William  S.  Jenney,  for  appellant. 

Frank  C.  Sargent,  for  respondent. 

Cullen,  C.  J.  —  This  action  was  brought  to  recover  for  the  death 
of  the  plaintiff's  intestate,  a  fireman  in  the  employ  of  the  defendant, 
who  was  killed  by  the  derailment  of  a  locomotive.  In  February, 
1902,  the  westerly  track  of  defendant's  railroad  near  Cortland  Junc- 
tion had  been  obstructed  for  some  time  by  heavy  falls  of  snow.  A 
week  or  soTprior  to  the  accident  the  defendant  had  a  gang  of  men 
shoveling  snow  from  the  track.  The  evidence  adduced  by  the  plain- 
tiff tended  to  show  that,  while  the  shovelers  removed  the  loose  snow, 
they  found  at  points  large  patches  of  ice,  which  were  as  high  as  the 
top  of  the  rails,  and  that  this  condition  of  the  track  was  visible  to  the 
track  walker.  A  day  or  two  before  the  accident  there  was  another 
fall  of  snow,  and  on  the  day  of  the  accident  it  was  attempted  to 
remove  this  snow  by  a  snow  plow  propelled  by  two  locomotives. 
While  this  train,  if  it  may  be  so  called,  was  proceeding  along  the 
track,  the  plow  and  engine  were  derailed  and  overturned,  and  the 
plaintiff's  intestate  killed.  In  our  opinion  there  was  evidence  from 
which  the  jury  could  have  found  that  the  presence  of  the  ice  between 
the  rails  caused  the  derailment.  The  defendant's  motion,  at  the 
close  of  the  evidence,  to  dismiss  the  complaint  was  denied  and  an 
exception  taken.  The  cause  was  submitted  to  the  jury,  which  ren- 
dered a  verdict  for  the  plaintiff,  and  the  judgment  entered  on  that 
verdict  has  been  affirmed  in  the  Appellate  Division  by  a  divided, 
court. 

The  cause  was  tried  by  the  plaintiff,  presented  to  the  jury  at  Trial 
Term,  and  has  been  affirmed  by  the  Appellate  Division  on  what  we 
deem  a  fundamentally  erroneous  view  of  the  principle  of  law  gov- 
erning the  case  —  that  it  was  the  duty  of  the  master  to  furnish  its 
servants  a  reasonably  safe  place  to  work,  and  that  the  questions  in 
issue  in  the  case  were  whether  the  presence  of  the  ice  rendered  the 
tracks  and  road  of  the  defendant  unsafe,  and  whether  the  defendant 
was  negligent  in  allowing  them  to  remain  in  that  condition.  It  is 
conceded  that  in  no  other  respect  than  the  presence  of  the  ice  was 
there  any  defect  in  defendant's  road.  In  this  climate  a  fall  of  enow 
during  the  winter  months  and  the  obstruction  of  railroads  thereby 
to  a  greater  or  less  extent  is  of  regular  occurrence,  and  the  removal 
of  the  snow  during  that  season  is  part  of  the  operation  of  a  railroad. 
It  is  unnecessary  to  consider  whether,  as  to  train  crews  engaged  in 
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the  ordinary  transportation  of  passengers  and  freight,  the  removal 
of  snow  is  to  be  deemed  a  detail  of  the  single  common  work  of 
operating  the  railroad  in  which  they  are  all  engaged.  Such  was 
plainly  the  case  as  to  the  plaintiff's  intestate,  for  the  very  work  in 
which  he  was  engaged  was  the  removal  of  the  snow.  Nor  can  there 
be  any  proper  differentiation  between  the  snow  and  the  ice  which  had 
been  formed  from  the  snow.  Even  if  we  assume,  as  the  plaintiff's 
evidence  tended  to  show,  that  only  loose  snow  could  be  removed 
by  the  plow,  the  removal  of  the  snow  and  of  the  ice  formed  by  it 
were  but  separate  stages  or  parts  of  a  single  work.  In  Murphy  v. 
Boston  &  Albany  R.  R.  Co.,  88  N.  Y.  146,  16  Am.  Neg.  Cas.  730n, 
42  Am.  Rep.  240,  the  plaintiff's  intestate  was  employed  in  testing  a 
locomotive  which  had  been  sent  to  the  repair  shop.  During  the  test 
the  boiler  exploded,  owing  to  the  defective  condition  of  bolts,  for 
which  the  boilermakers  had  negligently  failed  to  substitute  new 
ones.  It  was  held  that  the  deceased  and  the  boilermakers  were 
fellow-servants,  though  a  different  rule  would  have  obtained  had 
the  locomotive  been  furnished  to  the  trainmen  for  use  on  the  road. 
It  was  said  by  Judge  Andrews  that  the  claim  that  the  master  was 
"  responsible  to  each  successive  employee  engaged  on  the  repairs 
for  any  negligence  of  a  coemployee  whose  work  was  prior  in  point 
of  time,  although  done  in  effecting  the  common  purpose  in  which 
all  were  engaged  "  could  not  be  sustained.  Therefore  the  real  ques- 
tion in  this  case  was  not  of  negligence  in  failing  to  furnish  a  safe 
place  to  work,  but  negligence  in  the  conduct  of  the  work.  This 
distinction  is  of  vital  importance,  because  the  furnishing  of  a  place 
to  work  is  a  part  of  the  master's  duty,  and  in  the  discharge  of  that 
duty  he  is  responsible  for  the  negligence  of  any  of  his  employees, 
while  as  to  the  conduct  of  the  work  he  is  responsible  only  for  his  own 
negligence  or  that  of  his  alter  ego,  not  for  the  negligence  of  a  co- 
servant.  Laughlin  v.  State  of  N.  Y.,  105  N.  Y.  159,  11  N.  E.  Rep. 
371 ;  Webber  v.  Piper,  109  N.  Y.  496,  17  N.  E.  Rep.  216;  Cregan  v. 
Marston,  126  N.  Y.  568,  27  N.  E.  Rep.  952,  22  Am.  St.  Rep.  854. 
This  rule  has  been  somewhat  modified  by  the  Employers'  Liability 
Act,  but  that  statute  was  enacted  subsequent  to  the  accident  be- 
fore us. 

We  are  unable  to  see  that  any  personal  negligence  of  the  master 
in  the  conduct  of  the  work  was  established  by  the  evidence.  The 
testimony  of  the  plaintiff  tends  to  show  that  where  the  fall  of  snow 
is  very  light  the  ordinary  practice  is  to  run  a  flanger  over  the  road, 
so  as  to  remove  snow  that  adheres  to  the  sides  of  the  rails.  Where 
the  fall  is  heavier,  a  snow  plow  is  first  used.    The  flanger  follows. 
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At  times  and  in  places  the  snow  on  the  track  may  be  too  deep  for  a 
snow  plow  to  go  through  it.  Then  the  snow,  at  least  in  part,  must 
be  removed  by  shovels.  It  also  appears  that  the  ordinary  custom 
is  to  remove  ice  by  picks  from  switches  or  frogs  at  stations,  between 
the  boards  and  rails  at  highway  crossings,  and  at  special  places, 
such  as  near  water  tanks,  where  it  is  apt  to  accumulate  from  the 
drippings  from  the  tank.  Between  stations  and  in  what  may  be 
termed  the  open  country  the  universal  practice  is  to  run  the  snow 
plow  over  the  track.  According  to  some  witnesses  of  the  plaintiff, 
when  notice  was  given  that  at  some  particular  point  there  was  a 
large  bed  of  ice,  the  plow  would  be  there  stopped  and  the  ice  re- 
moved by  hand.  One  witness  testified  that  they  relied  on  the  track 
walker  to  point  out  to  them  any  such  beds  of  ice.  The  testimony  of 
such  a  practice  is  very  unsatisfactory ;  the  witnesses  conceding  that 
as  a  matter  of  fact  snow  plows  are  run  over  rails  covered  with  ice, 
and  that  ice  is  not  likely  to  accumulate  on  a  track  which  is  in  use 
and  over  which  trains  pass.  There  is  uncontradicted  evidence  to 
show  that  at  least  one  train  safely  passed  over  the  track  shortly 
before  the  fall  of  the  snow  which  plaintiff's  intestate  was  engaged 
in  removing,  and  during  the  time  when  the  plaintiff  contends  that 
the  patches  of  ice  should  have  been  seen  by  the  track  walker.  Under 
this  proof  we  think  that  negligence  could  not  be  predicated  of  the 
manner  in  which  the  defendant  conducted  its  operations. 

Moreover,  if  it  should  be  assumed  that  the  evidence  warranted  a 
finding  that  running  the  plow  over  the  track  without  stopping  to 
remove  impacted  ice  was  negligence,  there  is  no  evidence  that  the 
defendant  knew  of  such  a  condition.  The  track  walker  denied  that 
there  was  any  such  situation,  but  the  plaintiff  contends  that  it  ex- 
isted, that  the  track  walker  should  have  known  the  fact,  and  that  his 
knowledge  or  neglect  in  failing  to  know  was  imputable  to  the  com- 
pany. We  think  not.  Doubtless,  so  far  as  inspecting  the  track, 
the  roadbed  and  whatever  was  appurtenant  to  the  permanent  way, 
he  was  discharging  the  duty  of  the  master.  His  knowledge  was  that 
of  the  master,  and  his  neglect  was  that  of  the  master.  Such  also 
would  have  been  the  case  if  a  landslide  had  obstructed  the  track. 
The  obstruction  here,  however,  was  of  a  very  different  character. 
It  was  one  which  was  known  to  all  parties,  of  common  and  natural 
occurrence,  and  the  plaintiff's  intestate,  with  others,  was  engaged  in 
removing  it.  If  we  assume  that  it  was  the  track  walker's  duty  to 
have  pointed  out  particular  places  at  which  the  snow  plow  should 
have  been  halted  and  the  ice  removed  by  hand,  that,  in  our  opinion, 
was  not  part  of  the  master's  duty  to  see  to  a  safe  roadway,  but  a 
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detail  of  the  work  of  removing  the  snow,  and  the  negligence  of  the 
track  walker  was  that  of  a  fellow-servant.  In  Brick  v.  Rochester, 
N.  Y.  &  P.  R.  R.  Co.,  98  N.  Y.  211,  16  Am.  Neg.  Cas.  815**,  an 
employee,  engaged  in  the  repair  of  a  dilapidated  railroad,  riding  on 
the  construction  train,  was  killed  by  the  derailment  of  the  cars. 
The  foreman  was  charged  with  the  duty  of  seeing  that  the  crossings 
were  safe.  Frozen  mud  and  ice  at  a  crossing  derailed  the  train. 
It  was  held  that  the  negligence  of  the  foreman  in  this  work  was 
the  negligence  of  a  fellow-servant.  The  same  principle  controls  the 
present  case.  That  case  differs  from  the  present  one  in  detail  and 
circumstances,  but  not  in  principle.  The  duty  of  the  track  walker 
in  this  case  to  point  out  the  ice  to  be  removed  was  of  the  same  char- 
acter as  that  of  the  foreman  in  the  other  case ;  that  is  to  say,  a  duty 
as  to  a  detail  of  the  work. 

The  judgment  should  be  reversed,  and  new  trial  granted;  costs 
to  abide  the  event. 

O'Brien,  Haight,  Vann,  Werner  and  Willard  Bartlett,  J  J., 
concur.    Hiscock,  J.,  not  sitting. 

Judgment  reversed,  etc. 


BELEAL  V.  NORTHERN  PAC.  R'Y  CO. 

Supreme  Court,  North  Dakota,  May,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  —  EMPLOYEE  HIRED  TO 
CUT  AND  STORE  ICE  INJURED  BY  A  PIECE  FALLING  ON 
HIM.  —  1.  The  evidence  shows  that  there  was  no  common-law  liability 
on  the  part  of  the  defendant  for  the  plaintiffs  injury. 

SAME  —  FELLOW-SERVANT.  —  2.  Chapter  131,  p.  178,  Laws  1903,  making 
railroad  companies  liable  to  an  employee  for  injuries  caused  by  the  negli- 
gence of  a  co-employee,  applies  only  to  those  employees  engaged  in 
operating  the  railroads,  and  so  exposed  to  the  peculiar  dangers  attending 
that  business. 

SAME.  —  3.  The  work  in  which  the  plaintiff  and  his  fellow-servant  were 
engaged  was  not  that  kind  of  work  to  which  the  statute  applies. 

(Syllabus  by  the  Court.) 

■ 

Appeal  from  District  Court,  Barnes  County. 

Action  by  Roy  Beleal,  by  E.  J.  Beleal,  his  guardian  ad  litem, 
against  the  Northern  Pacific  Railway  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed  and  judgment 
ordered  for  defendant. 
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Ball,  Watson  &  Maclay,  for  appellant. 

Lee  Combs,  for  respondent. 

Engerud,  J.  —  This  is  an  action  brought  by  a  minor,  who  is 
represented  by  a  guardian  ad  litem,  to  recover  damages  for  an  in- 
jury suffered  while  in  the  employ  of  the  defendant  railroad  company, 
for  which  injury  he  claims  the  company  is  liable.  He  alleges  that 
the  injury  was  caused  by  negligence  for  which  the  company  is  liable 
on  common-law  principles,  and  also  claims  that  the  defendant  is 
liable  under  chapter  131,  p.  178,  Laws  1903,  because  the  injury  was 
caused  by  the  negligence  of  a  fellow-servant.  The  trial  court  denied 
defendant's  motion  for  a  directed  verdict,  and  submitted  the  question 
of  liability  to  the  jury.  There  was  a  verdict  for  plaintiff,  and  judg- 
ment accordingly.  The  court  denied  defendant's  alternative  motion 
for  judgment  notwithstanding  the  verdict,  or  for  a  new  trial.  The 
defendant  appealed  from  that  order. 

The  appellant  assigns  as  error  the  denial  of  said  several  motions, 
and  the  assignments  also  question  the  propriety  of  the  instructions 
to  the  jury.  There  is  no  dispute  as  to  the  facts.  The  plaintiff,  at 
the  time  of  the  injury,  December  31,  1903,  was  sixteen  years  of 
age  and  lived  with  his  parents  at  Valley  City,  where  the  accident 
occurred.  He  was  large  and  strong  for  a  boy  of  his  age,  and  in- 
telligent. Some  time  before  the  accident,  the  company  had  a  force 
of  men,  in  charge  of  a  foreman,  at  work  cutting  and  removing  ice 
from  the  Sheyenne  river  at  Valley  City,  and  loading  it  into  cars  for 
the  use  of  the  company.  The  plaintiff  was  engaged  to  assist  in  this 
labor  and  had  been  at  work  three  days  before  the  accident.  The 
blocks  of  ice  were  taken  from  the  river  to  a  platform  or  staging  on 
the  bank  about  eight  feet  high.  The  platform  was  about  twenty 
feet  from  the  track.  The  ice  was  conveyed  from  this  platform  to  the 
cars  by  sliding  it  down  one  or  the  other  of  three  open  chutes  ex- 
tending from  the  platform  to  the  track.  A  car  was  placed  at  the 
lower  end  of  each  chute,  so  that  three  cars  could  be  loaded  at  the 
same  time.  Guard  rails  were  fastened  on  the  edges  of  each  chute 
so  as  to  prevent  the  blocks  of  ice  from  falling  off  on  the  sides. 
The  lower  end  of  the  chutes  did  not  extend  to  the  edge  of  the  car 
that  was  being  loaded.  The  blocks  of  ice  were  often  broken  and 
crushed  in  the  chute,  and  it  was  necessary  to  have  a  means  of  dis- 
posing of  the  crushed  and  broken  pieces  of  ice  which  were 
constantly  accumulating  at  the  bottom  of  the  chute.  In  or- 
der to  do  this  the  chutes  were  so  constructed  as  to  leave  a 
space  about  two  feet  wide  between  the  lower  end  of  the  chute  and 
the  edge  of  the  car.    When  the  car  was  in  position  beams  were  laid 


20  American  Negligence  Reports.  455 

across  so  as  to  bridge  this  space.  These  beams  had  to  be  removed 
and  replaced  every  time  a  loaded  car  was  to  be  taken  away,  and  an 
empty  one  put  in  position  for  loading.  The  broken  and  crushed 
ice  was  pushed  or  shoveled  off  the  sides  of  this  temporary  platform, 
and  a  man  had  to  be  kept  at  work  on  the  ground  beneath  to  prevent 
its  accumulation  in  sufficient  quantities  to  block  the  track.  The 
plaintiff  was  so  engaged  when  he  was  injured  by  a  large  block  of 
ice  falling  upon  him,  badly  crushing  and  lacerating  the  muscles  of 
his  left  leg.  The  block  of  ice  had  been  broken  in  the  chute  and 
was  unfit  to  be  loaded.  One  of  the  workmen  above  had  therefore 
pushed  it  off  the  said  temporary  platform  without  warning  the 
plaintiff,  who  was  at  work  below.  Plaintiff  asserts  that  it  was  an 
act  of  negligence,  for  which  the  defendant  is  liable,  that  no  guard 
rail  was  constructed  so  as  to  prevent  the  broken  ice  from  being 
pushed  off  the  platform.  This  contention  is  manifestly  untenable. 
Such  a  guard  rail  would  have  defeated  the  purpose  for  which  the 
temporary  platform  was  constructed.  Moreover,  the  danger  to  one 
underneath  would  have  been  just  as  great  whether  the  ice  was 
pushed  off  or  lifted  or  thrown  off,  provided,  in  either  case,  there  was 
no  warning. 

The  contention  that  the  defendant  is  liable  because  the  foreman 
put  this  boy  to  work  in  this  hazardous  position,  without  warning  him 
of  the  danger,  is  equally  untenable.  A  boy  sixteen  years  of  age  of 
ordinary  intelligence  could  not  possibly  fail  to  know  and  appreciate 
the  danger  of  working  underneath  the  edge  of  the  platform.  Any 
amount  of  explanation  of  those  dangers  would  convey  no  more  in- 
formation than  his  eyes  disclosed.  The  injury  was  not  the  result 
of  any  lack  of  knowledge  of  the  risk,  but  was  wholly  due  to  the 
negligence  of  the  man  above,  who  pushed  the  heavy  piece  of  ice  off 
without  warning  to  the  boy  below. 

There  was  no  evidence  whatsoever  of  any  negligence  imputable 
to  the  defendant  as  a  master,  on  common-law  principles.  The  de- 
fendant is  liable  only,  if  at  all,  by  reason  of  the  provisions  of  chapter 
131,  page  178,  Laws  1903:  "  Every  railroad  company  organized  or 
doing  business  in  this  State  shall  be  liable  for  all  damages  done  to 
any  employee  of  such  company  in  consequence  of  any  negligence 
of  its  agents,  or  by  any  mismanagement  of  its  engineers,  or  other 
employees,  to  any  person  sustaining  such  damage ;  and  no  contract 
which  restricts  such  liability  shall  be  legal  or  binding."  With  the 
exception  of  the  last  clause,  this  statute  is  a  verbatim  copy  of  the 
Kansas  law  on  the  same  subject.  Comp.  Laws.  Kan.  1879,  c»  &4> 
§  29.     Though  differing  slightly  in  phraseology,  it  is,  in  substance, 
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identical  with  the  statute  which  was  in  force  in  Iowa  from  1862  to 
1872  (section  7,  c.  169,  p.  198,  Laws  Iowa  1862),  and  with  the 
statute  enacted  in  Minnesota  in  1887,  which  is  still  in  force  in  that 
iState  (chapter  13,  p.  69,  Laws  Minn.  1887).  It  is  quite  clear,  from 
the  title  of  the  Act,  as  well  as  from  the  fact  that  it  was  evidently 
borrowed  from  a  sister  State  where  it  had  been  construed,  that  the 
word  "  agent "  was  not  used  in  a  strict  sense,  but  was  intended  to 
include  employees  within  its  meaning.  Giving  the  word  "  agent " 
that  meaning,  it  is  clear  that  the  Act,  if  applied  literally,  is  broad 
enough  to  impose  upon  the  defendant  railroad  company  liability  for 
the  negligence  of  the  plaintiff's  fellow-servant.  The  appellant  con- 
tends, however,  that  the  language  of  the  Act  cannot  be  taken  literally. 
Counsel  insists  that  the  Act  imposes  this  extraordinary  liability  upon 
a  railroad  corporation  only  in  those  cases  where  an  employee  is 
injured  by  the  negligence  of  a  fellow-servant  while  engaged  in 
some  railroad  employment  which  exposes  the  employees  to  those 
hazards  which  are  peculiar  to  the  use  and  operation  of  railroads. 
We  agree  with  counsel's  contention.  The  fact  that  the  statute  was 
evidently  borrowed  from  a  sister  State,  where  it  had  received  a 
settled  construction  more  than  twenty  years  before  it  was  adopted 
here,  is  very  persuasive  evidence  that  the  Legislature  intended  to 
adopt  the  construction  which  the  parent  statute  had  received.  This 
law  was  construed  in  Kansas  in  1881,  in  the  case  of  Missouri  Pac. 
R'y  Co.  v.  Haley,  25  Kan.  35,  15  Am.  Neg.  Cas.  117.  That  court 
said  that  the  Act  was  borrowed  from  th£  Iowa  Act  of  1862,  and  that, 
following  the  construction  placed  upon  it  in  Iowa,  it  should  be 
construed  to  embrace  only  those  persons  more  or  less  exposed  to 
the  hazardous  business  of  railroading.  That  construction  has  been 
adhered  to  ever  since  in  that  State.  The  Iowa  Act  of  1862,  from 
which  the  Kansas  Act  was  derived,  was  construed  by  the  Iowa 
Supreme  Court  in  1872,  in  Oeppe  v.  Railway  Co.,  36  Iowa,  52,  14 
Am.  Neg.  Cas.  632,  634.  It  was  held  in  that  case  that,  if  the  Act 
were  construed  literally  "  so  as  to  apply  to  all  persons  in  the  employ 
of  railroad  corporations,  without  regard  to  the  business  they  were 
employed  in,  then  it  would  be  a  clear  case  of  class  legislation,  and 
would  not  apply  upon  the  same  terms  to  all  in  the  same  situation." 
It  was  accordingly  held  that  the  Act  only  applied  to  employees  en- 
gaged in  a  service  exposed  to  the  perils  incident  to  the  use  and 
operation  of  railroads.  This  law  was  amended  in  1873  so  as  to 
expressly  limit  the  operation  of  the  Act  to  injuries  suffered  while 
engaged  in  the  use  and  operation  of  the  railroad.  Bucklew  v. 
Railway  Co.,  64  Iowa,  305,  14  Am.  Neg.  Cas.  66211,  21  N.  W.  Rep. 
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103.  The  Minnesota  statute  on  the  subject  was  adopted  in  1887 
(chapter  13,  p.  69,  Laws  Minn.  1887),  and  is,  in  substance,  the 
same  as  our  law,  differing  only  slightly  in  phraseology.  The  ques- 
tion as  to  its  construction  and  constitutionality  was  squarely  pre- 
sented to  the  Supreme  Court  of  that  State  in  Lavallee  v.  Railroad 
Co.,  40  Minn.  249,  16  Am.  Neg.  Cas.  339H,  41  N.  W.  Rep.  974, 
decided  in  1899.  The  court  held  that  the  Act  applied  "  only  to  those 
employees  engaged  in  operating  the  railroads,  and  so  exposed  to 
the  peculiar  dangers  attending  that  business."  That  decision  has 
been  adhered  to  ever  since  in  that  State  through  a  long  line  of  de- 
cisions. There  is  a  strong  presumption  that  our  Legislature,  in 
adopting  the  law,  knew  the  construction  such  a  law  had  received 
in  the  State  or  States  from  which  our  law  was  apparently  borrowed, 
and  that  presumption  affords  strong  evidence  that  the  Legislature 
intended  that  it  should  receive  the  same  construction  here.  We 
should,  however,  hesitate  to  go  outside  of  the  language  of  the  Act, 
where  its  language  is  unambiguous,  for  evidence  of  the  legislative 
intent,  were  we  not  convinced  that  to  give  effect  to  the  Act  literally 
would  convict  the  Legislature  of  transgressing  the  constitutional 
inhibitions  against  class  legislation. 

The  State  Constitution  (section  11)  declares  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  operation."  A  similar  pro- 
hibition against  class  legislation  is  contained  in  the  last  clause  of 
section  20 :  "  Nor  shall  any  citizen  or  class  of  citizens  be  granted 
privileges  or  immunities  which  upon  the  same  terms  shall  not  be 
granted  to  all  citizens."  The  object  and  meaning  of  these  con- 
stitutional provisions  has  been  passed  upon  so  often  and  is  so  well 
understood  that  a  discussion  of  that  subject  is  unnecessary.  Cor- 
porations are  protected  by  them  as  well  as  natural  persons.  Gulf, 
etc.,  R'y  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255.  The  prohibi- 
tion against  what  is  popularly  styled  "  class  legislation,"  does  not 
prohibit  proper  classification  or  discrimination  for  the  purpose  of 
legislation.  It  is  not  necessary  that  a  law  shall  operate  upon  all 
alike,  but,  as  indicated  by  the  clause  quoted  from,  it  must  operate 
alike  upon  all  who  are  in  like  situations.  The  law  need  not  have  a 
universal  operation,  but  it  must  be  uniform.  Proper  classification 
is  permitted,  but  arbitrary  and  unreasonable  discrimination  is  for- 
bidden. Vermont  Loan  &  Trust  Co.  v.  Whithed,  2  N.  D.  82,  49 
N.  W.  Rep.  318;  Edmonds  v.  Herbrandson,  2  N.  D.  270,  50  N.  W. 
970,  14  L.  R.  A.  725;  Angell  v.  Cass  Co.,  11  N.  D.  265,  91  N.  W. 
Rep.  72.  As  said  by  Mr.  Justice  Brewer,  in  Gulf,  etc.,  R'y  Co.  v. 
Ellis,  165  U.  S.  155,  17  Sup.  Ct.  257,  in  discussing  the  propriety  of 
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discrimination  in  legislation:  "That  (classification  for  legislation) 
must  rest  upon  some  difference  which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the  classification  is  proposed, 
and  can  never  be  made  arbitrarily  and  without  any  such  basis." 

There  can  be  no  doubt  that  the  business  of  running  trains,  keeping 
the  tracks  in  repair,  and  other  similar  work  connected  with  the  use 
and  operation  of  railroads  —  that  class  of  work  which  may  be  called 
railroad  work  proper  —  is  of  a  peculiarly  hazardous  nature,  and  for 
that  reason  may  be  properly  placed  in  a  class  by  itself  to  that  extent, 
for  the  purpose  of  imposing  on  the  master  a  greater  liability  to  the 
employees  so  engaged,  and  giving  to  the  latter  greater  rights  against 
the  master  in  case  of  injury,  than  in  other  occupations.  Such  laws 
have  been  uniformly  sustained.  Railway  Co.  v.  Mackey,  127  U.  S. 
205,  8  Sup.  Ct.  1 161 ;  Railway  Co.  v.  Montgomery,  (Ind.  Sup.)  49 
N.  E.  Rep.  582,  69  L.  R.  A.  875,  71  Am.  St.  Rep.  301 ;  Callahan  v. 
Railway  Co.,  170  Mo.  473,  ^1  S.  W.  Rep.  208,  60  L.  R.  A.  249,  94 
Am.  St.  Rep.  746,  and  cases  cited.  Such  a  classification  is  proper 
because  the  peculiar  nature  of  the  work  furnishes  a  proper  basis 
therefor.  The  statute  in  question,  however,  taken  literally,  as  re- 
spondent would  have  us  do,  purports  to  put  railroad  corporations  in 
a  class  by  themselves,  simply  because  they  are  such  corporations, 
and  imposes  upon  them  a  liability  from  which  other  corporations 
under  like  circumstances  are  exempt,  and  extends  to  employees  of  a 
railroad,  regardless  of  the  nature  of  their  work,  certain  rights  which 
other  laborers  engaged  in  the  same  kind  of  work  do  not  enjoy. 
Take  this  case  as  an  illustration :  There  are  many  other  companies 
besides  railroad  companies,  which  lay  up  ice  in  large  quantities  for 
use  in  their  business.  If  an  ice  company  or  a  meat  packing  con- 
cern had  had  this  force  of  men  at  work  at  the  same  time  and  place 
and  with  the  same  apparatus,  and  the  injury  had  been  inflicted  under 
the  same  circumstances,  the  master  would  not  have  been  liable  for 
the  negligence  of  plaintiff's  fellow-servant.  The  liability  of  the  ice 
company  or  the  packing  house  as  a  master  would  be  less  than  that  of 
the  railroad  company,  and  the  employee  of  the  latter  would  have 
more  means  of  redress  for  his  injury  than  the  employee  of  some 
other  kind  of  corporation.  There  is  absolutely  no  difference  in  the 
nature  of  the  work,  or  in  the  relative  situation  or  condition  of  the 
master  and  employee,  between  a  railroad  company  and  any  other 
company  gathering  ice  for  its  use.  As  said  by  Chief  Justice  Gilfillan, 
in  Lavallee  v.  Railroad  Co.,  supra:  "  But  no  just  reason  can  be 
suggested  why  such  difference  should  be  founded,  not  on  the  char- 
acter of  the  employment,  nor  of  the  dangers  to  which  those  em- 
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ployed  are  exposed,  but  on  the  character  only  of  the  employer." 
We  may  add  that  there  is  no  just  reason  for  such  an  arbitrary  dis- 
crimination in  favor  of  the  employees  of  the  one  class  of  corpora- 
tions and  against  those  of  another.  In  Georgia  and  Wisconsin,  it 
was  held  that  such  a  discrimination  was  valid.  Ga.  R'y  Co.  v. 
Ivey,  73  Ga.  504,  14  Am.  Neg.  Cas.  196;  Ditberner  v.  Railway  Co., 
47  Wis.  138,  2  N.  W.  Rep.  69.  In  our  opinion  those  decisions 
wholly  fail  to  answer  the  objection  to  such  discrimination  on  the 
ground  of  class  legislation.  The  Wisconsin  case  involved  an  injury 
suffered  in  railroad  work  proper,  and  the  broad  ground  taken  in 
that  case  was  unnecessary.  It  is  noticeable,  too,  that  the  law  in- 
volved in  that  case  was  repealed  in  1880,  and  the  new  law  on  the 
subject  limits  the  liability  of  the  company  so  as  to  make  it  an- 
swerable only  for  the  acts  of  that  class  of  employees  who  are  en- 
gaged in  railroad  work  proper.  Sanborn  &  B.  Ann.  St.  Wis.,  § 
1816a.  So  far  as  we  have  discovered,  that  limitation  is  recognized 
in  every  State  where  such  laws  are  in  force  (with  the  exception  of 
Georgia),  either  by  the  express  language  of  the  Act  or  by  judicial 
construction.  It  is  apparent  that  cases  may  often  arise  in  which 
it  is  a  matter  of  some  difficulty  to  determine  whether  or  not  the 
injury  was  suffered  while  engaged  in  that  class  of  railroad  work 
to  which  the  Act  applies.  This  case,  however,  presents  no  difficulty 
in  that  respect.  The  fact  that  the  ice  was  being  gathered  for  the 
use  of  the  railroad  company  does  not  make  the  work  any  more 
hazardous  than  it  would  be  if  some  other  corporation  were  the 
master.  It  clearly  had  no  connection  with  the  class  of  railroad  work 
to  which  the  Act  applies. 

For  these  reasons,  we  hold  that  the  undisputed  evidence  conclu- 
sively shows  that  the  defendant  is  not  liable  for  the  injury  com- 
plained of. 

The  order  appealed  from  is  reversed,  and  the  District  Court  will 
be  directed  to  order  judgment  for  defendant,  notwithstanding  the 
verdict     All  concur. 
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JOHNSON  V.  CITY  OF  FARGO. 

Supreme  Court,  North  Dakota,  June,  1906. 


MUNICIPAL  CORPORATIONS  —  DEFECTIVE  SIDEWALKS  —  NO- 
TICE OF  INJURY  —  STATUTE.  —  1.  The  notice  of  injury  on  a  street 
or  sidewalk  of  a  city,  provided  for  by  section  2172,  Rev.  Codes  1899, 
presented  to  the  proper  city  officials  in  this  case,  is  not  insufficient  or 
fatally  misleading  when  it  describes  the  place  of  injury  as  about  thirty 
feet  from  a  fixed  point,  when  it  is  only  twenty-four  feet  therefrom. 

SAME— PEDESTRIAN  FALLING  OVER  WIRE  AT  EDGE  OF  SIDE- 
WALK. —  2.  Whether  a  wire  attached  to  a  stringer  at  the  outer  edge  of 
a  sidewalk,  or  to  stakes  driven  in  the  street  very  close  to  the  sidewalk 
and  extending  along  the  sidewalk  to  the  top  of  a  fruit  booth,  six  feet 
higher  than  the  sidewalk  and  eight  feet  from  the  place  where  the  wire 
is  attached  to  the  stakes  or  sidewalk,  is  an  obstruction  on  the  sidewalk, 
is  a  question  of  fact  for  the  jury. 

SAME.  —  3.  Whether  a  plaintiff  is  guilty  of  contributory  negligence,  and 
whether  a  city  is  guilty  of  negligence  in  permitting  an  obstruction  to  con- 
tinue on  a  sidewalk,  are  ordinarily  questions  of  fact  for  a  jury. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cass  County. 

Action  by  Charles  N.  Johnson  against  the  city  of  Fargo.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed. 

Seth  Newman,  for  appellant. 

Barnett  &  Richardson,  for  respondent. 

Morgan,  C.  J.  —  Plaintiff  brought  this  action  to  recover  damages 
for  a  personal  injury  alleged  to  have  been  caused  by  an  obstruction 
upon  one  of  defendant's  streets.  The  complaint  alleges  the  injury 
to  have  been  caused  in  the  following  manner :  "  That  on  or  about 
the  24th  day  of  March,  A.  D.  1904,  at  about  the  hour  of  10  o'clock 
p.  m.  of  said  day,  said  plaintiff  was  lawfully  upon  the  sidewalk  on 
the  east  side  of  Fifth  Street  South,  in  the  city  of  Fargo,  North 
Dakota,  about  thirty  feet  from  the  intersection  of  Fifth  Street 
South  and  Front  street  in  said  city,  and  moving  southward  on  said 
sidewalk,  when  said  plaintiff  was  then  and  there  tripped  up  by  a  wire 
guy  rope  attached  to  said  sidewalk  and  the  other  end  of  said  rope 
attached  to  a  fruit  or  notion  stand  on  wheels,  which  stood  on  the 
street  with  the  hind  wheels  of  said  stand  against  the  curbing." 
Other  material  facts  are  that  said  fruit  stand  was  about  ten  feet  long 
and  six  feet  wide  and  seven  feet  high  from  the  street,  and  about  six 
feet  above  the  sidewalk.     The  sidewalk  was  ten  feet  wide  at  this 
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point.  The  wire  was  attached  to  the  top  corners  of  the  stand,  and 
fastened  either  to  a  stringer  of  the  sidewalk,  or  to  posts  driven  into 
the  street.  The  wire  was  attached  to  the  posts,  or  to  the  stringer, 
about  eight  feet  south  of  the  fruit  stand.  Just  how  the  wire  was 
attached  is  a  matter  of  some  dispute,  but  we  do  not  think  that  the 
discrepancy  in  the  testimony  of  the  witnesses  can  affect  the  result. 
The  plaintiff  testifies  that  the  wire  was  fastened  to  the  top  of  the 
corner  of  the  fruit  wagon,  and  therefrom  ran  down  to  and  around  a 
stringer  of  the  sidewalk ;  that  it  reached  the  stringer,  going  between 
the  planks  of  the  walk,  and,  after  being  placed  around  the  stringer, 
came  out  between  the  planks,  and  was  then  fastened  to  the  wire 
and  a  loop  was  thus  formed  at  a  distance  of  eleven  inches  from  the 
outer  edge  of  the  walk.  Plaintiff  is  the  only  witness  that  testifies 
that  a  loop  was  formed  on  the  sidewalk.  Other  witnesses  testify 
that  the  wire  was  attached  to  a  stringer  of  the  walk,  but  they  testify 
that  it  was  so  fastened  that  no  loop  was  formed,  and  that  the  wire 
did  not  extend  on  and  above  the  sidewalk  at  all,  but  at  the  outer 
edge  thereof.  Other  witnesses  testify  that  the  wire  was  attached 
to  posts  in  the  street,  and  not  attached  to  the  walk  at  all,  but  within 
an  inch  or  two  of  it.  Under  this  evidence  the  manner  in  which  the 
wire  was  attached  was  a  question  for  the  jury.  The  finding  of  the 
jury  is  not  attacked,  as  no  motion  for  a  new  trial  was  made. 

The  defendant  contends  that  the  evidence  conclusively  shows  that 
the  defendant  was  not  guilty  of  any  negligence,  and  that  the  motion 
for  a  directed  verdict,  seasonably  made,  should  have  been  granted. 
If  the  evidence  conclusively  shows  that  the  defendant  was  not  guilty 
of  any  actionable  negligence,  the  action  of  the  trial  court  in  denying 
the  motion  was  erroneous.  If,  however,  the  evidence  does  show 
negligence,  or  the  evidence  leaves  the  question  of  negligence  in 
doubt,  so  that  reasonable  men  might  arrive  at  different  conclusions, 
then  it  was  not  error  to  deny  the  motion,  and  the  question  of  negli- 
gence was  a  proper  one  for  the  jury.  The  evidence  is  such  that  we 
cannot  say  as  a  matter  of  law  that  there  was  no  negligence. 

The  contention  is  that  the  wire  was  not  an  obstruction  on. the 
sidewalk,  but  was  an  obstruction  in  the  street,  if  an  obstruction  at 
all.  Whether  the  wire  was  over  the  walk,  or  at  the  end  thereof,  and 
attached  to  a  stringer,  or  attached  to  posts  in  the  street  so  close  to 
the  walk  as  to  be  practically  a  part  of  the  walk,  is  not  material  upon 
the  phase  of  the  case  now  under  consideration.  The  question  is, 
Was  the  wire  as  attached  an  obstruction  on  the  sidewalk  ?  We  think 
that  it  was  a  question  for  the  jury  to  determine.  In  effect,  and 
when  considered  in  connection  with  the  right  of  a  pedestrian  to 
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walk  at  the  outer  edge  of  a  walk,  or  to  leave  the  sidewalk  to  go  upon 
the  street,  it  was  an  obstruction.  It  was  attached  to  the  sidewalk, 
or  so  close  thereto  as  to  render  it  impossible  to  leave  the  sidewalk 
at  that  point  without  being  obstructed  by  it.  Pedestrians  are  not, 
as  a  matter  of  law,  compelled  to  keep  upon  the  walk  or  crosswalks 
at  all  times.  They  may  leave  the  walk  and  go  upon  the  street  as 
convenience  demands  or  seems  to  demand,  without  having  negli- 
gence imputed  to  them  as  a  matter  of  law.  When  occasion  demands 
their  leaving  the  sidewalk,  or  seems  necessary,  or  is  convenient,  they 
have  a  right  to  presume  that  the  street  and  sidewalk  are  free  from 
dangerous  obstructions.  As  stated  in  the  syllabus  in  Heckman  v. 
Evenson,  7  N.  D.  173,  73  N.  W.  Rep.  427:  "  A  foot  passenger  in  a 
city  is  not  limited  to  traveling  on  the  sidewalks  or  crosswalks.  He 
may,  while  exercising  due  care  in  so  doing,  walk  along  or  across 
a  street,  and  may  leave  the  sidewalk  at  such  points  as  suits  his  con- 
venience, and  he  has  a  right  to  presume  and  act  upon  the  presumption 
that  the  street  is  reasonably  safe  and  free  from  dangers  to  travelers 
for  its  entire  width."  In  Wheeler  v.  Westport,  30  Wis.  392,  it  was 
said :  "  It  has  been  laid  down  as  a  correct  rule  in  such  cases  that, 
even  though  there  be  a  defect  or  obstruction  in  the  limits  of  the  high- 
way as  located,  if  it  is  not  in  the  traveled  part  of  the  road,  nor  so 
connected  with  it  as  to  affect  the  safety  or  convenience  of  those 
using  the  traveled  path,  the  town  is  not  responsible  for  any  injury 
sustained  in  consequence  of  it.  *  *  *  It  cannot  be  said  that  the 
boulders  here  were  unconnected  with  the  traveled  path.  They 
were  connected  with  it,  and  so  closely  as  to  make  it  almost  true 
that  they  formed  a  part  of  it."  See  also  Morgan  v.  City  of  Hallo- 
well,  57  Me.  376;  Bunch  v.  Edenton,  90  N.  C.  431 ;  Slivitski  v.  Town 
of  Wein,  93  Wis.  460,  67  N.  W.  Rep.  730 ;  Johnson  v.  City  of  Louis- 
ville, (Ky.)  69  S.  W.  Rep.  803;  Brusso  v.  City  of  Buffalo,  90  N.  Y. 
679. 

It  is  claimed  that  the  defendant  city  had  neither  actual  nor  con- 
structive notice  of  the  obstruction  complained  of.  The  evidence 
is  uncontradicted  that  the  booth  was  blown  down  in  September, 
1903,  and  that  it  was  guyed  up  by  wires  immediately  thereafter. 
The  injury  occurred  on  March  24th  following.  The  obstruction 
had  therefore  existed  for  nearly  seven  months.  It  is  not  shown 
that  the  city  had  actual  notice  of  the  obstruction.  Some  of  the  city 
officials  had  seen  it,  but  it  is  not  shown  that  such  officers  had  any 
duty  to  perform  to  the  city  in  respect  to  the  condition  of  the  street 
or  sidewalk.  Actual  notice  is  not  necessary  before  a  liability  is 
incurred.     If  the  obstruction  had  been  there  so  long  that  city  officers 
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having  a  duty  in  regard  to  the  condition  of  the  streets  were  pre- 
sumed to  have  seen  it,  notice  is  imputed  to  the  municipality.  We 
are  satisfied  as  a  matter  of  law  that  the  city  authorities  should  be 
presumed  to  have  had  notice  of  the  obstruction.  It  is,  however,  a 
proper  question  to  be  submitted  to  the  jury  in  case  of  doubt.  It 
certainly  cannot  be  said  that  the  evidence  shows  conclusively  as  a 
matter  of  law  that  the  city  had  no  constructive  notice.  Beach  on 
Munic.  Corp.,  §  1521,  and  cases  cited;  Baxter  v.  Cedar  Rapids, 
(Iowa)  72  N.  W.  Rep.  790;  Elliot  on  Roads,  461 ;  Hayes  v.  Town, 
(Mass.)  27  N.  E.  Rep.  522,  12  L.  R.  A.  249. 

It  is  contended  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  cannot,  therefore,  recover.  The  injury  occurred  at 
about  10  o'clock  at  night.  The  plaintiff  was  on  his  way  home, 
when  he  saw  a  building  on  fire  not  far  from  where  he  was  then 
standing,  on  Front  street  near  Fifth  Street  South.  He  turned 
around  and  walked  on  the  sidewalk  a  short  distance,  and  was  tripped 
up  by  the  wire  and  fell  off  the  sidewalk  into  the  street.  The  street 
was  about  one  foot  below  the  walk.  He  was  walking  fast  and  look- 
ing at  the  fire  when  he  was  tripped  up.  An  effort  is  made  to  show 
that  he  was  running  when  he  struck  the  wire.  We  do  not  think 
the  evidence  supports  that  contention.  We  cannot  say  that  con- 
tributory negligence  is  shown  as  a  matter  of  law.  The  jury  ex- 
pressly found  that  he  was  not  guilty  of  such  negligence.  We  think 
it  was  peculiarly  a  proper  case  to  be  submitted  to  them  on  that  ques- 
tion. Contributory  negligence  is  generally  a  question  for  a  jury. 
Unless  the  facts  are  such  that  but  one  conclusion  can  be  arrived  at, 
it  is  a  question  for  the  jury.  If  the  question  is  doubtful,  and  dif- 
ferent persons  might  reasonably  arrive  at  opposite  conclusions,  it  is 
always  to  be  submitted  to  a  jury.  In  Heckman  v.  Evenson,  7  N.  D. 
l73>  73  N.  W.  Rep.  427,  it  was  said :  "  But,  not  knowing  of  their 
presence  and  not  seeing  them  (stones),  was  he  negligent  in  stepping 
down  without  ascertaining  the  condition  of  the  street  ?  We  cannot 
say  as  a  matter  of  law  that  he  was,  unless  we  disregard  that  other 
principle  which  declares  that  he  may  rightfully  presume  that  the 
street  is  reasonably  safe  and  free  from  dangers,  and  act  upon  that 
presumption.  If  a  party  must  be  charged  with  negligence  in  mak- 
ing a  step  in  advance  when  he  does  not  clearly  see  where  he  is 
stepping,  then,  of  course,  all  presumptions  that  the  street  is  safe  are 
swept  away."  The  plaintiff,  in  speaking  of  his  not  having  seen  the 
wire,  says,  "  It  was  dark  in  there,"  evidently  meaning  in  the  shadow 
of  the  booth.  It  is  urgently  insisted  that  the  place  of  the  injury 
was  well  lighted  at  that  time,  and  that  he  could,  if  he  had  exercised 
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ordinary  care,  have  seen  the  wires.  We  cannot  so  hold  as  a  matter 
of  law.  It  was  properly  submitted  to  the  jury.  Under  the  evidence 
we  cannot  say  that  contributory  negligence  was  conclusively  shown. 
It  is  not  always  incumbent  on  a  person  while  on  the  sidewalk  to 
keep  constant  watch  on  the  walk  ahead  of  him.  Heckman  v.  Even- 
son,  supra;  Pyke  v.  Jamestown,  107  N.  W.  Rep.  359;  2  Thomp.  Neg. 
1 197.  See  also  Am.  &  Eng.  Encyc.  of  Law,  506,  and  cases  cited; 
Barnes  v.  Town,  (Iowa)  65  N.  W.  Rep.  984;  Wall  v.  Town,  (Wis.) 
39  N.  W.  Rep.  560;  Penrose  v.  Fehr,  (Mich.)  71  N.  W.  Rep.  862, 
67  Am.  St.  Rep.  479;  Baxter  v.  City,  supra;  Draper  v.  Town  of 
Ironton,  42  Wis.  699. 

When  the  motion  to  direct  a  verdict  was  made,  the  evidence  would 
not  justify  a  direction  to  the  jury  that  the  evidence  conclusively 
showed  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  It  is  claimed  that  no  sufficient  notice  of  the  injury 
was  presented  to  the  mayor  and  city  council.  It  is  claimed  that  the 
location  of  the  place  on  the  walk  when  the  injury  occurred  was  not 
correctly  given.  In  the  notice  it  was  stated  that  the  injury  occurred 
thirty  feet  south  of  the  intersection  of  the  Front  street  sidewalk 
with  the  Fifth  street  sidewalk.  The  evidence  shows  that  the  north 
end  of  the  booth  was  ten  feet  from  Front  street.  The  booth  was 
six  feet  wide.  The  place  of  injury  was  about  eight  feet  south  of 
the  booth.  This  would  make  the  actual  distance  from  the  inter- 
section of  the  Front  street  sidewalk  with  that  of  Fifth  Street  South 
to  be  about  twenty-four  feet.  We  do  not  think  that  a  variance  of 
six  feet  necessarily  renders  the  notice  insufficient  or  misleading. 
This  is  especially  true  in  view  of  the  fact  that  the  notice  stated  that 
the  wire  was  attached  to  the  booth,  which  would  aid  the  city  in 
locating  the  place  of  injury.  Absolute  certainty  is  not  necessary 
as  to  the  place.  Reasonable  certainty  is  all  that  is  required.  "  The 
notice  should  point  out  as  directly  and  plainly  to  the  place  of  the 
injury  as  is  reasonably  practicable,  having  regard  to  its  character 
and  surroundings."  White  v.  Stowe,  54  Vt.  510.  See  also  Beach 
on  Pub.  Corp.,  §  1527.  The  statute  requires  that  notice  shall  be  given 
"  describing  the  time,  place,  cause  and  extent  of  the  damage  or 
injury."  Section  2172,  Rev.  Codes  1899.  The  notice  was  suffi- 
ciently accurate  and  definite,  and  not  misleading.  The  object  to 
be  attained  by  the  notice  is  to  give  the  city  an  opportunity  to  in- 
vestigate as  to  its  liability  and  as  to  plaintiff's  injury.  Plum  v. 
Fond  du  Lac,  51  Wis.  393,  8  N.  W.  Rep.  283. 

This  disposes  of  all  the  assignments  of  error.  It  follows  that 
the  judgment  must  be  affirmed.     All  concur. 
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STRAUHAL  V.  ASIATIC  STEAMSHIP  CO. 

Supreme  Court,  Oregon,  April,  1906. 


MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT  —  LABORER 
WORKING  PUMP  OF  LEAKY  BARGE  THAT  OVERTURNED 
AND  DROWNED  HIM.  — Where  it  appeared  that  while  the  deceased 
was  standing  on  the  wharf,  the  defendant's  superintendent  asked  him 
if  he  wanted  to  work  and  receiving  an  affirmative  answer  directed  him 
to  defendant's  barge-master  who  put  him  to  work  at  the  hand  pump 
on  the  deck  of  a  barge  without  telling  him  that  the  barge  was  in  danger 
of  turning  over  or  that  there  was  any  unusual  risk  in  working  thereon 
though  the  danger  was  apprehended  by  the  stevedores  who  mentioned 
it  several  times  in  his  hearing  but  there  was  no  evidence  that  he  was 
conscious  of  their  remarks  or  of  the  danger  as  he  had  no  experience 
in  working  on  water  crafts,  and  after  he  had  been  at  work  for  about 
forty-five  minutes  the  barge  suddenly  turned  over  and  he  was  thrown 
into  the  water  and  drowned,  he  did  not  assume  the  risk. 

JOINT  TORTFEASORS.  —  The  evidence  showing  that  the  accident 
whereby  the  deceased  lost  his  life  was  caused  by  the  concurrent  negli- 
gence of  one  defendant  in  loading  and  discharging  the  barge  that  was 
chartered  of  the  other  defendant  that  furnished  the  unseaworthy  barge 
brought  the  case  within  the  rule  that  where  an  injury  is  the  result  of 
the  concurring  negligence  of  two  or  more  persons,  although  acting 
separately,  either  or  all  are  liable. 

Appeal  from  Circuit  Court,  Multnomah  County. 

Action  by  B.  D.  Strauhal,  as  administrator,  against  the  Asiatic 
Steamship  Company  and  others.  There  was  a  judgment  for  de- 
fendants, and  plaintiff  appeals.     Reversed. 

This  is  an  action  by  the  administrator  of  Otto  Pannier,  deceased, 
against  the  Oregon  Railroad  &  Navigation  Company,  the  Oregon 
Round  Lumber  Company,  and  the  Portland  &  Asiatic  Steamship 
Company,  jointly,  to  recover  damages  for  the  death  of  his  intestate, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendants. 
The  complaint,  after  alleging  the  death  of  Pannier,  the  appointment 
of  plaintiff  as  his  administrator,  and  the  incorporation  of  the  several 
defendants,  avers  that  between  the  24th  and  28th  days  of  December, 
1904,  the  defendants  were  in  the  sole  and  exclusive  use  and  posses- 
sion of  the  river  barge  Monarch,  which  they  were  using  in  coaling 
river  crafts  of  the  Oregon  Railroad  &  Navigation  Company,  and  the 
steamship  Arabia,  belonging  to  the  steamship  company;  that  they 
carelessly  and  negligently  loaded  upon  the  barge  a  large  amount  of 
coal  in  excess  of  what  it  could  safely  carry  in  its  then  condition  and 
Vol.  XX  — 30 


466  20  American  Negligence  Reports. 

caused  and  permitted  such  coal  to  be  loaded  thereon  in  an  improper 
manner  so  as  to  strain  and  weaken  the  barge,  and  render  it  unsafe ; 
that  while  it  was  in  such  unsafe  condition  the  defendants  caused  it 
to  be  taken  to  the  Arabia  and  proceeded  in  a  careless  and  negligent 
manner  to  unload  and  remove  the  coal  therefrom,  by  reason  of  which 
the  barge  filled  with  water,  capsized  and  the  plaintiff's  intestate,  who 
was  working  thereon,  drowned ;  that  the  barge  was  old,  decayed,  and 
weak  and  not  sound  nor  safe  for  the  use  to  which  it  was  being  put , 
that  after  it  had  been  taken  alongside  the  Arabia,  the  deceased  was 
employed  by  the  defendants  to  assist  in  pumping  the  water  from  it 
and  was  so  engaged  at  the  time  of  the  accident;  that  he  was  not 
accustomed  to  working  on  barges  and  had  no  knowledge  or  intima- 
tion that  the  barge  in  question  was  unseaworthy  or  had  been  im- 
properly loaded  or  was  then  being  negligently  or  unskilfully  un- 
loaded, or  that  there  was  any  particular  danger  in  his  employment ; 
that  the  place  where  he  was  put  to  work  was  one  of  extreme  danger 
and  known  to  be  such  to  the  defendants,  notwithstanding  which  they 
neglected  to  inform  him  thereof.  The  defendants  answered  sepa- 
rately. The  Portland  &  Asiatic  Steamship  Company  alleged  that 
at  the  times  mentioned  in  the  complaint  it  leased  of  the  defendant, 
the  Oregon  Round  Lumber  Company,  for  the  purpose  of  transport- 
ing coal  to  the  steamship  Arabia,  then  lying  in  the  harbor,  the  barge 
Monarch  in  charge  of  a  barge  master  whose  duty  it  was  to  superin- 
tend the  loading  and  unloading  thereof,  to  operate  the  pumps  and  to 
keep  the  barge  free  from  water ;  that  the  barge  was  properly  loaded 
and  towed  alongside  the  Arabia,  but  being  in  an  unseaworthy  con- 
dition, was  taking  water  rapidly ;  and  that  the  lumber  company  em- 
ployed the  deceased  to  operate  the  hand  pump  thereon,  and  while 
so  engaged  it  capsized  without  any  fault  or  negligence  of  the 
answering  defendant.  The  Oregon  Round  Lumber  Company  de- 
nied the  allegations  of  the  complaint  and  pleaded  that,  at  the  time 
it  rented  the  barge  to  the  defendants,  the  Oregon  Railroad  &  Naviga- 
tion Company  and  the  Portland  &  Asiatic  Steamship  Company,  it 
was  in  good  seaworthy  condition ;  that  its  codefendants  had  the  sole 
and  exclusive  charge  and  management  thereof  and  of  its  employee 
in  charge,  and  so  improperly  and  negligently  loaded  and  operated 
the  barge  that  it  was  greatly  strained  and  weakened  and  caused  to 
take  water  faster  than  it  could  be  removed  by  the  pumps ;  that  the 
deceased  was  employed  by  it  to  pump  water  from  the  barge  with 
knowledge  of  its  weakened  condition  and  that  it  was  liable  to  capsize 
at  any  time  and  therefore  assumed  the  risk  incident  to  such  employ- 
ment.    The  Oregon  Railroad  &  Navigation  Company,  likewise,  de- 
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nied  the  material  allegations  of  the  complaint  and  for  an  affirmative 
defense  pleaded  substantially  the  same  facts  as  are  set  up  by  its 
codefendants,  the  steamship  company.  Upon  the  issues  thus  ten- 
dered, the  cause  went  to  trial  before  the  court  and  a  jury. 

The  plaintiff  gave  testimony  tending  to  show  that  on  December 
24,  1904,  Capt.  Conway,  superintendent  of  water  lines  of  the  Oregon 
Railroad  &  Navigation  Company  and  the  Portland  &  Asiatic  Steam- 
ship Company,  chartered  of  the  defendant  the  Oregon  Round  Lum- 
ber Company  the  barge  in  question  for  use  in  coaling  the  steamship 
Arabia  then  in  port  and  belonging  to  the  steamship  company ;  that 
the  barge  was  what  is  known  as  a  "  model  "  barge,  and  was  equipped 
with  a  steam  siphon  and  hand  pump  for  use  in  removing  the  water ; 
that  at  the  time  the  barge  was  hired  Conway  was  informed  that  he 
would  have  to  be  careful  in  loading  and  unloading  it  or  it  would 
open  up  and  take  water,  and  at  his  request  the  lumber  company  sent 
a  man  along  as  barge  master,  whose  duty  it  was  to  report  to  his 
employer  if  the  barge  was  not  handled  properly  and  to  see  that  it 
was  safely  moored  and  kept  free  from  water.  The  barge  was  taken 
by  the  lessee  to  the  Albina  Dock,  and  from  120  to  130  tons  of  coal 
loaded  on  the  forward  deck  by  the  employees  of  the  steamship  com- 
pany on  the  24th.  The  25th  and  26th  being  holidays  no  work  was 
done  on  either  of  those  days,  but  on  the  morning  of  the  27th  the 
loading  was  resumed  and  completed  about  noon  of  the  28th.  Dur- 
ing the  morning  of  the  28th  the  barge  master  observed  that  it  was 
taking  water  faster  than  it  could  be  pumped  out  and  about  1 1  o'clock 
attempted  to  reach  the  office  of  the  lumber  company  by  telephone  to 
advise  its  officers  of  the  condition  of  the  barge,  but  was  unable  to 
do  so.  About  noon  on  the  28th,  and  while  the  barge  master  was  at 
his  lunch,  the  barge  was,  by  direction  of  the  steamship  company, 
towed  from  the  coal  bunkers  to  the  Arabia  and  made  fast.  At  this 
time  there  was  a  large  quantity  of  water  in  the  hold  and  it  was 
taking  water  freely.  When  the  barge  master  returned  from  his 
lunch  he  noticed  a  considerable  list  to  port  and  that  the  barge  was 
in  a  dangerous  condition,  and  thereupon  telephoned  as  soon  as  he 
could  to  the  office  of  the  lumber  company,  and  O'Reilly,  the  super- 
intendent, responded  to  the  call  and  reached  the  barge  between  3 
and  4  o'clock  in  the  afternoon.  At  that  time  it  was  in  a  critical  con- 
dition. It  had  several  feet  of  water  in  the  hold  and  was  leaking 
badly  and  the  stevedores  had  taken  from  twenty-five  to  thirty  tons 
of  coal  from  one  corner  and  as  si  consequence  it  had  listed  so  that 
the  water  was  washing  the  deck  on  the  offshore  side  and  midships. 
O'Reilly  objected  to  the  manner  in  which  the  barge  was  being  un- 
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loaded,  and  in  consequence  thereof  the  stevedores  commenced  taking 
coal  from  the  opposite  side  and  the  load  was  so  shifted  as  to  put  the 
barge  on  an  even  keel,  but  the  water  was  gaining  on  the  pumps  and 
O'Reilly  telephoned  for  a  steamer  to  assist  in  pumping.  About  this 
time,  and  while  the  barge  was  in  this  condition,  he  noticed  the 
deceased  standing  on  the  wharf  and  asked  him  if  he  wanted  to  work, 
and  being  answered  in  the  affirmative,  O'Reilly  directed  him  to 
report  to  the  barge  master,  who  put  him  to  work  at  the  hand  pump 
on  the  forward  deck.  He  worked  there  for  about  forty-five  minutes 
when  the  barge  suddenly  turned  over,  throwing  him  into  the  water 
and  drowning  him.  The  deceased,  so  far  as  the  evidence  shows, 
had  no  experience  in  working  on  water  crafts  and  was  not  informed 
or  advised  by  O'Reilly,  who  hired  him,  or  the  barge  master,  who  put 
him  to  work,  or  any  one  else,  that  the  barge  was  in  danger  of 
turning  over,  or  that  there  was  any  unusual  risk  or  hazard  in  work- 
ing thereon.  The  danger  seems,  however,  to  have  been  apprehended 
by  the  stevedores  who  were  unloading  and  was  several  times  men- 
tioned by  them  in  the  hearing  of  the  deceased,  but  it  does  not  appear 
that  he  understood  the  purport  of  their  remarks  or  was  conscious 
of  the  danger.  At  the  close  of  the  plaintiff's  testimony,  he  was 
permitted  to  amend  his  complaint  so  as  to  conform  to  the  evidence, 
by  changing  the  allegation  that  the  deceased  was  employed  by  the 
defendants  jointly  to  an  averment  of  his  employment  by  the  defend- 
ants, the  Oregon  Round  Lumber  Company,  alone.  The  defendants 
thereupon  separately  moved  for  nonsuits,  which  motions  were  sus- 
tained by  the  court,  and  the  plaintiff  appeals. 

E.  B.  Dufur  and  H.  H.  Riddle,  for  appellant. 

Ralph  W.  Wilbur,  for  respondent  Oregon  Round  Lumber  Com- 
pany. 

Arthur  C.  Spencer,  for  respondents  Oregon  R.  &  N.  Co.  and 
Portland  &  A.  S.  S.  Co. 

Bean,  C.  J.  (after  stating  the  facts).  —  It  was  not  error  to  allow 
the  amendment  to  the  complaint.  It  did  not  substantially  change  the 
cause  of  action.  The  action  is  not  based  on  contract,  but  on  tort, 
alleged  to  have  been  caused  by  the  defendants  jointly,  and  in  such 
case  a  right  of  action  exists  against  any  or  all  of  the  wrongdoers, 
independent  of  contract.  Wabash,  etc.,  R'y  Co.  v.  Shacklet,  105  111. 
364,  11  Am.  Neg.  Cas.  429*1,  44  Am.  Rep.  791.  The  allegation  of 
employment  was  merely  to  show  that  deceased  was  rightfully  on  the 
barge  at  the  time  of  the  accident  and  that  the  lumber  company,  his 
employer,  owed  him  the  duty  of.  providing  a  reasonably  safe  place 
in  which  to  work  or  of  warning  him  of  the  danger  incident  to  the 
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employment,  and  the  steamship  company,  the  duty  of  not  increasing 
the  hazard  of  his  employment  by  its  negligence.  There  is  no  evi- 
dence in  the  record  connecting  the  defendant  the  Oregon  Railroad 
&  Navigation  Company  in  any  manner  whatever  with  the  accident 
which  resulted  in  the  death  of  plaintiff's  intestate,  and  therefore  its 
motion  for  nonsuit  was  properly  allowed.  It  is  true  Capt.  Conway, 
who  hired  the  barge,  was  the  superintendent  of  water  lines  of  both 
the  Oregon  Railroad  &  Navigation  Company  and  the  steamship  com- 
pany, and  it  is  possible,  although  not  clearly  shown  from  the  testi- 
mony, that  the  coal  was  taken  from  the  bunkers  of  the  former 
company,  but  this  was  not  sufficient  to  make  it  liable  for  the  con- 
dition of  the  barge  or  the  manner  in  which  it  was  loaded  or  dis- 
charged. The  barge  belonged  to  the  defendant  lumber  company, 
was  in  the  joint  possession  of  it  and  the  defendant  steamship  com- 
pany and  was  loaded  by  the  latter  either  in  its  own  way  or  as  directed 
by  the  barge  master,  a  point  upon  which  there  is  some  conflict  in  the 
testimony,  and  there  is  evidence  tending  to  show  that  it  was  not 
seaworthy  and  was  improperly  loaded.  The  witness  Seaman,  who 
had  known  the  barge  for  six  or  eight  months  prior  to  the  accident, 
was  master  of  her  for  a  time  about  the  ist  of  December,  and  who 
inspected  her  at  the  request  of  the  officers  of  the  lumber  company, 
testified  that  she  was  an  old  craft;  that  her  keel  was  broken  in  one 
place,  and  appeared  to  be  rotten  in  others ;  that  the  two  main  braces 
had  been  pulled  from  the  sides  for  about  three  inches,  and  in  his 
opinion  the  barge  was  not  seaworthy  for  more  than  300  tons,  and  he 
furthermore  testified  that  he  saw  her  the  day  of  the  accident  after 
she  had  been  loaded  and  that  the  load  was  not  evenly  distributed 
and  so  put  an  unusual  strain  on  the  barge.  Dewyl,  another  witness, 
who  had  known  the  barge  for  ten  years  or  more,  and  was  foreman 
of  her  for  some  time,  testified  that  he  saw  her  as  she  was  being  towed 
from  the  dock  to  the  Arabia  and  that  she  was  loaded  too  heavily 
amidships ;  that  such  a  load  had  a  tendency  to  loosen  the  hog  chains, 
open  the  seams  and  cause  her  to  take  water.  When  the  barge  was 
made  fast  to  the  Arabia,  the  water  was  coming  in  faster  than  it 
could  be  removed  by  the  pumps  and  there  was  a  considerable  list  to 
port.  The  steamship  company,  however,  commenced  discharging 
the  coal  from  the  starboard  bow,  which  necessarily  increased  the  list. 
When  O'Reilly  reached  the  barge  he  complained  of  the  manner  in 
which  it  was  being  discharged,  and  the  foreman  gave  directions  to 
have  the  coal  removed  as  evenly  as  could  be  done  and  it  was  shifted 
so  as  to  put  the  barge  on  an  even  keel,  but  by  that  time  there  was 
such  a  quantity  of  water  in  her  that  it  was  too  late  to  keep  her  from 
capsizing. 
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There  was  evidence,  therefore,  tending  to  show  that  the  accident 
by  which  the  deceased  lost  his  life  was  caused  by  the  concurrent 
negligence  of  the  steamship  in  loading  and  discharging  the  bargs 
and  of  the  lumber  company  in  furnishing  an  unseaworthy  barge,  and 
in  not  keeping  her  free  from  water  and  in  sending  the  deceased  to 
work  at  a  place  known  to  it,  but  unknown  to  him,  to  be  dangerous, 
without  warning  him  of  the  danger.  And  this  brings  the  case  within 
the  established  rule  that  where  an  injury  is  the  result  of  the  concurring 
negligence  of  two  or  more  persons,  although  acting  separately,  either 
or  all  are  liable.  Smith  v.  Rines,  2  Sumn.  338,  Fed.  Cas.  No.  13,100; 
Pirie  v.  Tvedt,  115  U.  S.  43,  5  Sup.  Ct.  Rep.  1034,  1161 ;  Wabash, 
etc.,  R'y  Co.  v.  Shacklet,  105  111.  364,  11  Am.  Neg.  Cas.  429*1,  44 
Am.  Rep.  791 ;  Con.  Ice  Machine  Co.  v.  Keifer,  134  111.  481,  14 
Am.  Neg  Cas.  326,  25  N.  E.  Rep.  799,  10  L.  R.  A.  696,  23  Am.  St, 
Rep.  688;  Hawkesworth  v.  Thompson,  98  Mass.  jyt  93  Am.  Dec. 
137;  Cuddy  v.  Horn,  46  Mich.  596,  10  N.  W.  Rep.  32,  41  Am.  Rep. 
178;  Slater  v.  Mersereau,  64  N.  Y.  138;  Brown  v.  Coxe  Bros.  &  Co., 
(C.  C.)  75  Fed.  Rep.  689;  Flaherty  v.  Northern  Pac.  R'y  Co., 
(Minn.)  40  N.  W.  Rep.  160,  1  L.  R.  A.  680,  12  Am.  St.  Rep.  654; 
Village  of  Carterville  v.  Cook,  16  Am.  St.  Rep.  250,  notes;  Gulf, 
Colo.  &  Santa  Fe  R'y  Co.  v.  Bell,  (Tex.  1900)  8  Am.  Neg.  Rep.  159, 
164,  notes.  In  Smith  v.  Rines,  supra,  Mr.  Justice  Story  says  with 
reference  to  actions  of  this  character :  "  Nothing  is  more  clear  than 
the  right  of  the  plaintiff  to  bring  an  action  of  this  sort  against  all 
the  wrongdoers,  or  against  any  one  or  more  of  them,  at  his  election. 
There  is  no  principle  upon  which  the  defendant  has  a  right  in  any 
court  of  justice  to  say  that  the  action  shall  be  several,  and  not  joint ; 
and  thus  to  take  away  the  right  of  election,  which  the  plaintiff  has  by 
law,  to  make  it  joint."  And  in  Pirie  v.  Tvedt,  supra,  Mr.  Chief  Justice 
Waite  says :  "  A  separate  defense  may  defeat  a  joint  recovery,  but 
it  cannot  deprive  a  plaintiff  of  his  right  to  prosecute  his  own  suit  to 
final  determination  in  his  own  way."  Judge  Seaman  says  in  Brown 
v.  Coxe  Bros.  &  Co.,  supra,  that  the  creation  of  a  joint  liability  in 
tort  does  not  depend  upon  proof  that  the  same  act  of  wrongdoing 
was  participated  in  by  both  tortfeasors  and  that  they  were  in  con- 
cert and  had  a  common  intent  or  were  engaged  in  a  joint  undertak- 
ing :  "  But  the  rule  under  which  parties  become  jointly  liable  as  tort- 
feasors extends  beyond  acts  or  omissions  which  are  designedly  co- 
operative, and  beyond  any  relation  between  the  wrongdoers.  If 
their  acts  of  negligence,  however,  separate  and  distinct  in  them- 
selves, are  concurrent  in  producing  the  injury,  their  liability  is  joint 
as  well  as  several.    Each  becomes  liable  because  of  his  neglect  of 
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duty,  and  they  are  jointly  liable  for  the  single  injury  inflicted  because 
the  acts  or  omissions  of  both  have  contributed  to  it."  Smith  v.  Day, 
39  Ore.  531,  64  Pac.  Rep.  812,  65  Pac.  Rep.  1055,  is  not  in  conflict 
with  this  doctrine.  In  that  case  the  defendants  were  acting  independ- 
ently of  each  other,  without  concert  or  common  purpose,  and  the  in- 
jury was  not  due  to  their  concurring  negligence,  although  it  may  have, 
been  a  common  result,  to  which  the  act  of  each  contributed.  To 
make  tortfeasors  liable  jointly  there  must  be  some  sort  of  community 
in  the  wrongdoing,  and  the  injury  must  be  in  some  way  due  to  their 
joint  work,  but  it  is  not  necessary  that  they  be  acting  together  or  in 
concert  if  their  concurring  negligence  occasions  the  injury.  "  Where 
the  negligence  of  two  or  more  persons  directly  concurs  to  produce 
an  injury  to  another,"  holds  the  Supreme  Court  of  Illinois  in  Con. 
Ice  Machine  Co.  v.  Keifer,  supra,  "  although  one  may  have  under- 
taken one  part  of  the  particular  work  and  another  another  part,  and 
the  negligence  occurs  in  the  performance  of  each  of  the  several  parts 
of  the  work  which  directly  contributes  to  produce  the  injury,  all  will 
be  liable/' 

We  are  of  the  opinion,  therefore,  that  the  action  can  be  main- 
tained against  the  lumber  company  and  the  steamship  company 
jointly.  In  such  action  a  plaintiff  may  recover,  if  at  all,  against  both 
or  either  of  the  defendants  as  the  proof  may  warrant.  Thompkins 
v.  Clay  St.  Ry  Co.,  66  Cal.  163,  11  Am.  Neg.  Cas.  181,  4  Pac.  Rep. 
1 165;  Winslow  v.  Newlan,  45  111.  145;  Carpenter  v.  Lee  and  Lowe, 
5  Yerg.  (Tenn.)  265. 

It  is  contended  that  the  deceased  assumed  the  increased  risk  due 
to  the  condition  of  the  barge  at  the  time  he  went  to  work  thereon, 
but  there  is  no  proof  that  he  was  conscious  of  the  danger,  or  had 
knowledge  of  the  fact. 

The  judgment  is  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper,  not  inconsistent  with  this 
opinion. 


McCOLLIGAN  V.  PENNSYLVANIA  R.  CO. 

Supreme  Court,  Pennsylvania,  March,  1906. 


MASTER  AND  SERVANT  — DEFINITIONS.  — A  master  is  one  who  not 
only  controls  the  results  of  another's  work  but  may  direct  the  manner  in 
which  it  shall  be  done;  and  a  sen-ant  is  one  employed  to  render  per- 
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sonal  services  to  his  employer  otherwise  than  in  the  pursuit  of  an  inde- 
pendent calling  and  remains  under  the  employer's  control. 

EXISTENCE  OF  RELATIONSHIP.  —  The  relation  of  master  and  servant 
exists  where  the  employer  has  the  right  to  select  the  employee,  the  power 
to  remove  and  discharge  him  and  the  right  to  direct  the  work  to  be  done 
and  the  manner  in  which  it  shall  be  done. 

RAILROAD  COMPANY  HIRING  CABS  TO  DRIVERS  DOES  NOT 
CREATE  RELATIONSHIP  OF  MASTER  AND  SERVANT.— 
Where  a  railroad  company  that  owned  cabs  let  them  out  at  a  per  diem 
rate  to  drivers,  who,  by  agreement,  assumed  all  liability  for  damages  to 
any  person  or  property,  and  the  driver  agreed  not  to  use  the  horse 
longer  than  a  certain  time  without  returning  to  the  stable  for  exchange, 
and  that  he  should  wear  a  uniform,  abstain  from  intoxicating  liquors 
and  conform  to  prescribed  rates  and  regulations,  and  upon  failure  to 
observe  the  conditions  stated  the  company  reserved  the  right  to  cancel 
the  lease,  the  contract  was  a  bailment  and  was  not  one  creating  the 
relation  of  master  and  servant  and  the  railroad  company  was  not  liable 
for  injuries  sustained  from  the  negligence  of  a  driver. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Dominick  McColligan  against  the  Pennsylvania  Rail- 
road Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Defendant  presented  the  following  points:  "  1.  That,  as  the  evi- 
dence fails  to  establish  the  relation  of  master  and  servant  between 
the  driver  of  the  hansom  and  the  defendant,  the  latter  cannot  be 
held  responsible  for  the  former's  negligence,  and  consequently  the 
verdict  should  be  for  defendant.  2.  That  upon  all  the  evidence  the 
verdict  should  be  for  the  defendant.    Answer:  I  affirm  both  points." 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin  and  Stewart,  JJ. 

Thomas  James  Meagher,  for  appellant. 

Edwin  J.  Sellers,  for  appellee. 

Elkin,  J.  —  The  decisive  question  raised  by  this  appeal  is  whether, 
as  between  the  defendant  and  the  driver  of  the  hansom,  the  relation 
was  one  of  master  and  servant  or  of  bailor  and  bailee.  If  the  former, 
the  master  is  liable  for  the  negligence  of  the  servant ;  if  the  latter, 
the  negligence  of  the  bailee  cannot  be  imputed  to  the  bailor.  The 
contract  of  letting  is  in  writing.  The  printed  rates  and  regulations 
are  made  part  thereof,  so  that  the  determination  of  the  relation  is  a 
question  of  law  for  the  court  and  not  of  fact  for  the  jury. 

The  lease  under  which  defendant  let  the  hansom  to  the  driver 
provides  that  "  for  and  in  consideration  of  the  sum  of  $4.50,  and  on 
the  conditions  stated  below,  hires  to  H.  Priest,  driver,  hansom  No. 
65  with  two  horses,  for  thirteen  hours  from  9:30  a.  m.  of  the  date 
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stamped  on  the  back  of  this  certificate."  The  conditions  stated 
therein  are  in  substance  that  the  driver  shall  assume  all  liability  for 
damages  to  any  person  or  property,  and  that  he  agrees  not  to  use  a 
horse  longer  than  six  and  one-half  hours  without  returning  to  the 
stable  for  exchange,  to  wear  a  uniform,  to  abstain  from  the  use  of 
intoxicating  liquors,  to  present  a  neat  and  clean  appearance,  to  con- 
form to  the  prescribed  rates  and  regulations,  and  upon  failure  to  ob- 
serve these  conditions  the  company  reserves  the  right  to  cancel  the 
unexpired  term  of  the  lease.  There  can  be  no  doubt  that  upon  its 
face  this  contract  of  letting  establishes  the  relation  of  bailor  and 
bailee.  The  learned  counsel  for  appellant,  who  has  ably  and  ex- 
haustively presented  the  question,  concedes  that,  if  the  case  rested 
upon  the  contract  alone,  a  bailment  would  result  within  the  meaning 
of  the  law.  It,  however,  is  earnestly  contended  that  this  prima  facie 
relation  is  changed  by  reason  of  the  conditions,  rules  and  regulations, 
made  part  of  the  contract,  to  which  the  driver  was  subjected.  These 
regulations  provide  in  considerable  detail  the  rates  to  be  charged  for 
various  distances,  different  kinds  of  vehicles  and  length  of  time  used. 
Certain  boundaries  are  prescribed  beyond  which  the  driver  cannot 
go  without  permission,  and  he  is  not  permitted  to  perform  other 
kinds  of  work,  such  as  carrying  baggage  and  doing  errands,  during 
the  term  of  the  lease. 

It  is  also  argued  that  because  defendant  company  employs  a  cab 
agent  to  supervise  this  service,  to  secure  men  for  the  work,  make 
contracts  with  the  drivers,  and  enforce  the  terms  and  conditions  of 
the  lease,  such  control  is  thereby  exercised  as  to  make  the  company 
liable  as  master.  We  must  first  consider  what  is  necessary  to  estab- 
lish the  relation  of  master  and  servant.  This  question  has  been 
considered  by  a  large  number  of  text-writers  and  frequently  passed 
upon  by  the  courts.  All  authorities  agree  upon  the  following 
definitions  of  master,  servant,  and  the  relation  existing  between 
them :  "  A  master  is  one  who  stands  to  another  in  such  a  relation 
that  he  not  only  controls  the  results  of  the  work  of  that  other,  but 
also  may  direct  the  manner  in  which  such  work  shall  be  done."  "  A 
servant  is  one  who  is  employed  to  render  personal  services  to  his 
employer  otherwise  than  in  the  pursuit  of  an  independent  calling, 
and  who  in  such  service  remains  entirely  under  the  control  and 
direction  of  the  latter."  "  The  relation  of  master  and  servant  exists 
where  the  employer  has  the  right  to  select  the  employee,  the  power 
to  remove  and  discharge  him,  and  the  right  to  direct  both,  what  work 
shall  be  done,  and  the  way  and  manner  in  which  it  shall  be  done." 
20  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)f  pp.  11,  12.    In  more  concise 
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form  these  definitions  mean  that  the  master  directs  the  manner  in 
which  the  work  shall  be  done,  and  controls  the  results  of  the  work. 
The  servant  is  under  the  entire  control,  and  always  subject  to  the 
direction  of  the  master.  The  relation  exists  when  the  master  not 
only  has  the  right  to  select  his  servant,  but  has  the  power  to  remove 
and  discharge  him,  with  or  without  cause,  and  to  direct  what  shall 
be  done  and  the  manner  of  doing  it. 

In  the  case  at  bar  the  defendant  company  does  not  control  the 
results  of  the  work,  has  no  right  to  the  proceeds  arising  from  the 
fares  paid  drivers  by  passengers,  and  hence  the  fundamental  and 
essential  principle  necessary  to  create  the  relation  of  master  is  lack- 
ing. The  driver  did  not  remain  under  the  absolute  direction  and 
control  of.  the  company,  and  thereby  cannot  be  said  to  be  a  servant 
within  the  meaning  of  the  definition.  The  right  of  the  master  to 
discharge  and  remove  the  servant  is  incident  to  the  relation,  but  in 
this  case  the  abstract  right  did  not  exist.  It  is  true  the  lease  could 
be  canceled  for  the  unexpired  term,  but  only  when  the  conditions 
thereof,  or  some  of  them,  had  been  violated.  The  cancellation  of 
the  lease  was  a  contractual  right,  and  did  not  arise  because  of  the 
employment  relations  of  the  parties.  The  driver,  under  the  contract, 
had  legal  rights  enforceable  against  the  company  and  only  limited 
by  the  conditions  therein  contained.  If  the  company  undertook  to 
cancel  the  lease,  or  remove  the  driver,  for  a  reason  not  set  out  in  the 
conditions  of  letting,  it  would  be  liable  in  damages  for  breach  of  the 
contract.  Then,  again,  as  has  been  stated,  the  driver  is  entitled  to 
all  the  proceeds  derived  from  fares  received  from  passengers  who 
hire  the  cab.  The  aggregate  of  these  fares  may  be  $5  to  $25  a  day, 
but  the  company  has  no  control  over,  or  interest  in,  the  results  of  the 
work  in  this  most  important  respect.  All  of  these  things  are  incon- 
sistent with  the  relation  of  master  and  servant,  and  indicate  that  of 
bailor  and  bailee. 

We  have,  then,  under  the  express  terms  of  the  contract,  a  bailment, 
and  this  relation  is  supported  by  the  inferences  and  results  just 
stated.  As  against  this  admittedly  prima  facie  relation  of  bailor  and 
bailee,  we  are  asked  to  say  that  by  reason  of  the  conditions  limiting 
the  rates,  fixing  boundaries,  prescribing  kinds  of  uniforms,  requir- 
ing cleanly  and  sober  habits,  and  other  incidental  matters,  the  rela- 
tion is  not  what  it  appears  to  be  on  its  face,  but  is  something  different. 
The  contention  is  not  sound.  The  conditions  and  regulations,  inci- 
dent of  the  contract  of  letting,  in  some  instances,  it  is  true,  are  con- 
sistent with  the  relation  of  master  and  servant,  but  not  inconsistent 
with  that  of  bailor  and  bailee.    If  the  company,  in  order  to  protect 
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its  property  and  give  the  traveling  public  modern  conveniences  and 
suitable  accommodations,  has  deemed  it  advisable  to  embody  in  the 
contract  of  letting  certain  reasonable  regulations,  no  legal  or  busi- 
ness reason  can  be  properly  assigned  why  the  real  relation  of  the 
parties  should  be  changed  thereby.  The  contract  itself  is  one  of 
bailment.  The  conditions  are  not  necessarily  inconsistent  with  this 
relation,  and  no  sufficient  reason  is  suggested  why  a  different  con- 
struction should  be  adopted.  It  is  true  the  contention  of  appellant 
is  sustained  by  the  rule  of  the  English  cases  under  the  Metropolitan 
Hackney  Carriage  Act.  Powles  v.  Hider,  6  E.  &  B.  207;  Fowler 
v.  Lock,  L.  R.  7  Common  Pleas,  2J2\  Venables  v.  Smith,  L.  R.  2 
Q.  B.  Div.  279 ;  King  v.  London  Improved  Cab  Co.,  L.  R.  23  Q.  B. 
Div.  281 ;  Gates  v.  Bill,  L.  R.  2  K.  B.  (1902)  38. 

It  is  not  difficult  to  distinguish  the  present  case  from  the  English 
cases  either  in  principle  or  fact.  The  cab  system  of  the  city  of 
London  is  regulated  by  Act  of  Parliament.  The  entire  system  is  a 
public  service  function.  It  is  extensive  in  its  operation,  and  covers 
a  wide  area  within  the  corporate  limits  of  the  city.  It  is  operated 
by  a  limited  number  of  companies  enjoying  valuable  and  almost 
exclusive  privileges.  Even  under  these  circumstances,  when  the 
question  was  first  before  the  English  courts  in  1856,  it  was  doubted 
whether  the  common-law  relation  of  bailor  and  bailee  should  be 
changed  to  that  of  master  and  servant,  even  when  indicated  by  Act 
of  Parliament,  and  the  decision  was  largely  based  on  the  ground 
that  the  companies  owning  the  cabs  enjoyed  valuable  privileges,  held 
themselves  out  to  the  public  as  the  owners,  and  ought  not  to  be  per- 
mitted to  deny  their  liability  as  masters  on  this  account.  That  the 
English  courts  did  not  consider  the  decision  as  resting  on  a  firm 
foundation  is  shown  by  the  fact  that  when,  in  1902,  the  question 
was  again  before  the  courts  for  consideration  in  the  case  of  Gates 
v.  Bill,  L.  R.  2  K.  B.  (1902)  38,  Lords  Williams  and  Romer,  deliver- 
ing the  opinion  of  the  court  said,  in  substance,  that  at  common  law 
there  could  be  no  doubt  that  the  relation  was  that  of  bailor  and 
bailee,  and  that  if  the  question  were  a  new  one  they  would  hesitate 
to  draw  from  the  provisions  of  the  statute  the  inference  that  Parlia- 
ment meant  to  assume  the  existence  of  the  relation  of  master  and 
servant  so  as  to  charge  the  owner  with  liability.  In  the  opinion  of 
the  court  there  was  nothing  in  the  act  which  established  the  relation 
of  master  and  servant;  but,  the  decisions  on  the  question  having 
firmly  established  the  principle,  they  felt  themselves  bound  to  accept 
the  rule  as  the  settled  law  of  the  realm. 

If  the  English  courts  doubt  the  soundness  of  the  rule  after  almost 
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half  a  century  had  passed  since  its  announcement,  it  cannot  be 
argued  with  much  confidence  that  our  courts  should  adopt  it  in  the 
first  instance  under  conditions  entirely  dissimilar.  We  have  no  Act 
of  Assembly  regulating  this  matter,  and  hence,  following  the  reason- 
ing of  the  English  courts,  independent  of  the  Act  of  Parliament, 
the  common-law  relation  of  bailor  and  bailee  exists.  The  cab  service 
of  the  defendant  company  does  not  enjoy  exclusive  and  special  priv- 
ileges. It  is  limited  in  extent.  It  does  not  perform  public  service 
functions  generally,  and  has  no  rights  and  privileges  conferred  by 
legislative  enactment.  It  does  not  belong  to  the  class  of  companies 
organized  under  the  Hackney  Carriage  Acts  of  Parliament.  The 
rule  of  those  cases  is  not  applicable  to  the  facts  of  the  present  case. 
We  are  of  opinion,  therefore,  that  a  proper  construction  of  the 
written  contract,  including  the  conditions  and  regulations,  under 
which  the  driver  took  the  custody  of  and  operated  the  hansom,  shows 
that  the  relation  established  was  that  of  bailor  and  bailee,  and  there 
can  be  no  recovery  in  this  case. 
Judgment  affirmed. 


HOTCHKIN  V.  ERDRICH. 

Supreme  Court,  Pennsylvania,  March,  1906. 


DANGEROUS  PREMISES  —  RISK  OF  EMPLOYMENT  —  EMPLOYEE 
OF  CONTRACTOR  FALLING  FROM  LADDER  OF  THIRD  PER- 
SON. —  Where  it  appeared  that  the  plaintiff,  a  workman  for  many  years 
employed  in  the  business  of  his  employers,  was  sent  to  place  a  leaden 
cap  over  the  top  of  a  chimney  stack  at  the  brewery  of  the  defendant, 
who  placed  at  the  disposal  of  the  plaintiff  a  crude  ladder  made  of  fixed 
iron  bars  imbedded  in  the  wall  inside  the  chimney,  but  he  was  not 
directed  to  use  the  ladder,  and  fell  while  using  it  the  first  time,  by 
reason  of  one  of  the  bars  pulling  out,  though  he  tested  the  bars  as  he 
ascended,  he  assumed  the  risk  and  the  defendant  was  not  liable  for  the 
injuries  sustained. 

(Elkin  and  Mestrezat,  JJ.,  dissenting.) 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  William  P.  Hotchkin  against  John  B.  Erdrich,  trading 
as  Andrew  Erdrich  &  Son.  There  was  an  order  refusing  to  take  off 
a  nonsuit  and  plaintiff  appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin  and  Stewart,  J  J. 
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George  S.  Graham  and  J.  Quincy  Hunsicker,  for  appellant. 

Thomas  Leaming  and  Benjamin  Alexander,  for  appellee. 

Potter,  J.  —  This  was  an  action  of  trespass  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  he  was  upon 
the  premises  of  the  defendant,  for  the  purpose  of  preparing  to  make 
repairs  at  the  top  of  a  tall  chimney  connected  with  the  defendant's 
brewery.  Upon  the  trial,  at  the  close  of  plaintiff's  testimony,  a  judg- 
ment of  nonsuit  was  entered,  which  the  court  below  refused  to  take 
off.  It  appears  from  the  evidence  that  shortly  before  the  time  of  the 
accident,  the  defendant  had  plans  and  specifications  prepared  for  an 
extension  to  his  plant.  In  this  connection,  although  the  chimney  in 
question  was  not  a  part  of  the  new  construction,  it  was  ascertained 
that  a  new  leaden  cap  over  one-half  of  the  top  of  the  smoktstack 
would  be  required.  The  defendant  consulted  his  architects,  and 
through  them  a  written  contract  was  made  with  the  Thorn  Com- 
pany to  furnish  this  cap  and  put  it  in  place.  The  plaintiff  in  this 
case  was  a  competent  and  experienced  workman,  who  had  been  for 
many  years  employed  by  the  Thorn  Company.  It  was  arranged  that 
this  particular  bit  of  work  should  be  done  on  a  certain  Monday 
morning,  when  the  fires  were  to  be  put  out  at  the  brewery.  In 
making  the  arrangements  the  architect  of  the  defendant  told  the 
employers  of  the  plaintiff  that  there  was  an  inside  ladder  which  the 
workmen  could  use  to  ascend  the  chimney.  And  this  information 
was  repeated  to  the  plaintiff.  At  the  time  appointed  he  appeared  at 
the  brewery,  and  asked  where  the  stack  was,  and  was  shown  the 
chimney,  and  the  manhole  leading  into  it.  After  satisfying  himself 
that  the  fires  were  out,  and  that  there  was  no  danger  from  that  score, 
he  entered  the  chimney,  and  found  there  a  series  of  rungs  or  iron 
bars  extending  across  a  section  of  the  stack,  with  the  ends  of  the  bars 
walled,  or  embedded  in  the  brick  sides  of  the  chimney,  one  bar  above 
the  other,  at  irregular  intervals  from  the  bottom  to  the  top,  thus 
forming  in  effect  a  crude  ladder.  Before  he  began  to  ascend,  and 
as  he  reached  them  in  succession,  the  plaintiff  tapped  each  rung  or 
bar  with  a  piece  of  solder,  to  ascertain  if  it  was  firm  and  solid  before 
trusting  his  weight  to  it.  His  object  in  going  up  the  chimney  at  this 
time  was,  not  to  begin  the  actual  work,  but  to  obtain  necessary  meas- 
urements. After  mounting  some  distance,  he  was  standing  upon 
one  bar,  with  his  hands  upon  another  about  opposite  his  waist,  and 
then  with  his  right  hand  he  reached  up  to  a  third  bar,  which  he 
tapped  with  the  solder,  and  found  it  apparently  secure.  He  testified 
that  the  tapping  with  the  solder  would,  in  his  judgment,  show 
whether  the  rungs  were  solid.    Being  satisfied  with  the  test  as  to 


478  20  AMERICAN  NEGLIGENCE  REPORTS. 

this  particular  bar,  to  which  he  was  about  to  transfer  his  weight, 
he  changed  the  solder  to  his  left  hand  and  took  hold  of  the  bar  with 
his  right  hand,  and  while  thus  in  the  act  of  raising  himself  the  iron 
bar  pulled  out,  bringing  with  it  a  brick,  and  the  plaintiff  fell  to  the 
bottom  of  the  stack,  sustaining  severe  injuries.  The  testimony  does 
not  show  any  direction  to  the  plaintiff  by  the  defendant  to  use  the 
inside  ladder,  but  it  does  show  permission,  or  possibly  an  invitation, 
to  do  so. 

The  case  presented  is  that  of  one  injured  while  on  the  premises  of 
another,  in  the  discharge  of  the  duties  of  his  employment.  He  was 
not,  however,  the  servant  of  the  defendant,  but  was  in  the  employ 
of  the  contracting  firm  who  were  to  do  the  work.  The  defendant 
had  no  right  to  control  his  actions,  and  apparently  did  not  even  offer 
him  any  advice.  The  plaintiff  was  not  injured  in  a  passageway 
provided  for  the  ordinary  use  of  any  one.  On  the  contrary,  he  was 
hurt  while  ascending  the  inside  of  the  chimney,  and  while  in  a  place 
and  position  which  only  upon  rare  occasions  was  occupied  by  any 
one.  Undoubtedly  the  iron  bars  had  been  placed  in  the  chimney  at 
the  time  of  its  construction,  for  the  use  of  the  workmen,  and  had 
been  left  there  for  the  possible  use  of  those  making  repairs,  or  other- 
wise requiring  access  to  the  inside  of  the  stack.  The  work  required 
of  the  plaintiff  was  in  its  nature  perilous,  as  it  had  to  be  done  at  a 
great  height  from  the  ground,  and  that  the  plaintiff  appreciated  the 
danger  was  shown  by  the  care  with  which  he  made  his  preparations 
for  the  ascent,  and  by  the  close  inspection  which  he  gave  to  each  rung 
of  the  ladder  as  he  mounted,  step  by  step.  He  intended  to  take 
nothing  for  granted,  in  so  far  as  his  safety  in  this  respect  was  con- 
cerned, but  tested  each  bar  as  he  came  to  it.  This  is  not  a  case 
where  the  relation  of  master  and  servant  exists,  in  which  a  higher 
degree  of  duty  is  imposed,  but  even  in  such  cases  the  master  is  not 
responsible  for  the  danger  involved  in  mounting  scaffolds,  or  ascend- 
ing unfinished  stairways,  or  in  passing  perilous  places,  where  the 
workman  voluntarily  goes  in  the  prosecution  of  his  work  with  as 
much  knowledge  of  the  risk  as  his  employer  has.  Sykes  v.  Packer, 
99  Pa.  St.  465.  The  same  degree  of  attention  is  not  required  in 
caring  for  a  place  which  is  only  used  at  rare  intervals  as  is  requisite 
in  the  maintenance  of  a  pasageway  used  constantly  or  frequently 
by  employees  or  by  the  public.  Kerrigan  v.  Penn.  R.  R.  Co.,  194 
Pa.  St.  98,  44  Atl.  Rep.  1069.  It  is  undisputed  here  that  no  occasion 
for  inspecting  the  inside  of  this  chimney,  or  for  making  any  use  of 
the  ladder  had  arisen  for  nine  years.  And,  when  the  plaintiff  found 
that  the  convenient  way  of  ascending  the  chimney  was  by  means  of 
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the  ladder,  he  did  not  assume  that  it  was  in  good  condition,  but  he 
took  the  precaution  to  carefully  inspect  the  rungs  as  he  ascended, 
and  proceeded  only  as  he  felt  justified  in  doing  from  the  result  of 
his  tests.  The  work  in  which  the  plaintiff  was  engaged  when  he 
fell  was  essentially  that  of  inspection.  Had  he  been  deceived  by  any 
statement  of  the  defendant  as  to  the  condition  of  the  ladder,  or  had 
he  even  relied  upon  any  assurance  given  to  him  that  it  was  fit  for 
use,  the  case  would  have  been  different.  But  it  is  apparent  from  the 
testimony  that  he  was  testing  the  safety  of  the  ladder  for  himself, 
and  was  relying  upon  his  own  judgment.  No  better  method  of  in- 
spection was  suggested  than  that  which  he  adopted,  and  if  any  one 
else  had  attempted  to  perform  the  same  duty,  the  same  danger 
would  have  been  faced.  The  plaintiff,  as  a  careful,  experienced  and 
competent  man,  was  sent  by  his  employer  to  do  the  work,  and  the 
premises,  including  the  chimney  and  the  ladder  inside  of  it,  were 
placed  at  his  disposal  for  that  purpose.  He  was  not  ordered  or 
instructed  by  defendant  to  use  the  ladder ;  he  was  merely  permitted 
to  do  so  if,  and  as,  he  saw  fit  When  he  arrived  at  the  place,  in 
response  to  his  inquiry,  the  stack  was  pointed  out  to  him,  and  he 
thereafter  used  and  relied  upon  his  own  judgment.  Even  the  par- 
ticular bar  which  pulled  out  and  caused  his  fall  was  examined  and 
approved  by  him  as  sufficient,  before  he  placed  his  weight  upon  it. 
Evidently  his  method  of  testing,  or  inspecting,  was  at  fault.  For 
the  real  weakness  of  the  fastening  of  the  bar  in  question  was  not 
revealed  by  the  test  which  he  made.  But  certain  it  is  that  in  doing 
the  work,  he  assumed  the  risk  for  himself.  To  hold  otherwise, 
under  the  facts  of  this  case,  would  be  to  make  the  defendant  an 
absolute  insurer  of  the  safety  of  the  plaintiff  while  he  was  testing 
the  ladder  for  the  purpose  of  his  employment. 

We  think  the  conclusion  reached  by  the  learned  trial  judge  was 
correct,  and  the  judgment  is  affirmed. 

Elkin,  J.  (dissenting).  —  The  learned  trial  judge  directed  a 
nonsuit  to  be  entered  upon  the  grounds,  first,  that  no  negligence 
by  the  defendant  was  proven ;  and  second,  that  no  duty  to  the  plain- 
tiff devolved  on  the  defendant.  In  my  opinion,  this  is  an  erroneous 
view  of  the  law  as  applied  to  the  facts  of  this  case.  The  appellant 
was  not  making  use  of  the  ladder  as  a  trespasser,  nor,  as  a  mere 
licensee,  but  on  the  contrary  was  using  it  upon  the  invitation  of  the 
defendant.  It  matters  not  whether  the  invitation  was  in  express 
terms  or  by  implied  inference  under  the  facts.  The  appellant  went 
upon  the  premises  of  the  appellee  to  perform  work  contracted  for 
by  the  owner,  whose  duty  it  was  to  see  that  the  ladder  pointed  out 
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to  the  workman  as  a  means  of  reaching  the  top  of  the  stack  where 
the  work  was  to  be  performed,  was  reasonably  safe  for  the  purpose 
intended.  One  who  enters  upon  the  premises  of  another  on  lawful 
business  (in  this  case  to  perform  work  for  the  owner)  by  invitation, 
either  express  of  implied,  has  "  a  right  to  believe  that,  taking 
reasonable  care  of  himself,  all  reasonable  care  has  been  used  by  the 
owner  to  protect  him  in  order  that  no  injury  may  occur."  Severy 
v.  Nickerson,  120  Mass.  306,  21  Am.  Rep.  514;  Larmore  v.  Crown 
Point  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  Rep.  752,  54  Am.  Rep.  718. 
The  rule  stated  is  good  sense  and  good  law.  Under  the  facts  in  the 
case  at  bar  it  is  clear  the  plaintiff  went  upon  the  premises  and  used 
the  ladder  by  express  invitation  of  defendant.  It  is  not  necessary, 
however,  to  go  so  far  in  order  to  sustain  the  rule,  because  all  the 
authorities  agree  that  the  invitation  may  be  inferred  where  there 
is  a  common  interest  or  mutual  advantage.  For  discussion  of  prin- 
ciple involved,  see  Bennett  v.  L.  &  N.  R.  Co.,  102  U.  S.  577,  7  Am. 
Neg.  Cas.  349.  That  the  duty  of  reasonable  care  rests  upon  the 
owner  of  premises  to  persons  who  come  upon  the  same  by  invitation, 
is  a  rule  recognized  and  followed  in  our  cases.  In  Woodruff  v. 
Painter,  150  Pa.  St.  91,  at  page  96,  24  Atl.  Rep.  621,  at  page  622, 
16  L.  R.  A.  451,  30  Am.  St.  Rep.  786,  Mr.  Justice  Heydrick,  dis- 
cussing the  principle  involved,  said:  "That  the  duty  neglected 
would  arise  from  an  implied  contract  that  if  customers  would  come 
to  their  store  no  harm  that  could  reasonably  be  averted  should  over- 
take them,  and  the  consideration  for  such  promise  would  be  the 
chance  of  profit  from  their  patronage."  In  the  present  case,  the 
advantage  or  profit  to  the  defendant  in  suggesting  the  use  of  the 
ladder  as  a  means  of  ascending  the  stack  was  in  the  reduced  cost 
of  placing  the  metal  cap  on  the  top  of  the  same  by  reason  of  doing 
away  with  the  necessity  of  erecting  scaffolding.  It  is  the  duty  of  the 
owners  of  premises  upon  which  persons  come  by  invitation,  express 
or  implied,  to  maintain  such  premises  in  a  reasonably  safe  condition 
for  the  contemplated  uses  thereof  and  the  purpose  for  which  the 
invitation  is  extended.  21  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  471- 
A  brief  recital  of  the  facts  will  show  whether  appellant  was  on 
the  premises  by  invitation  of  defendant.  The  Thorn  Company  sent 
a  representative  to  the  architects  to  ascertain  the  kind  and  quantity 
of  materials  to  be  used,  work  to  be  done,  and  other  necessary  data 
upon  which  to  base  an  estimate  of  cost.  This  representative  having 
ascertained  the  quantity  of  material  required,  very  properly  asked, 
"  What  means  have  you  for  our  workmen  to  get  to  the  top  of  that 
stack  ?  "  Whereupon  the  architects  replied,  "  There  was  an  inside 
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ladder  in  the  stack  for  the  purpose  of  getting  up  to  the  top  of  it, 
and  that  we  could  have  the  use  of  it."  With  this  information  as  to 
materials,  necessary  labor,  and  the  ladder  as  a  means  of  reaching 
the  top  of  the  stack,  the  estimate  cost  was  made  and  proposition 
submitted  to  defendant.  It  was  accepted  and  the  contracting  firm 
sent  appellant,  a  competent  and  trusted  employee,  to  do  the  work. 
Before  going  to  work  on  the  stack,  appellant  met  defendant  in  per- 
son, who  directed  him  "  to  go  in  and  see  Mr.  Wagner,"  his  superin- 
tendent, for  instructions.  He  waited  on  the  superintendent  as 
directed,  asked  him  where  the  stack  was,  and  how  to  reach  the  same, 
and  was  answered  as  follows:  "Come  along  with  me  (the  super- 
intendent) and  I  will  show  you.  *  *  *  Here  is  the  stack ;  there 
is  the  manhole ;  you  go  through  there,  and  the  ladder  is  on  the  left 
side,  walled  in.  The  ladder  is  on  that  side."  When  appellant  was 
ordered  by  his  employers  to  do  this  work  he  was  informed  that  there 
was  no  scaffolding  there,  and  that  he  would  find  a  ladder  inside  the 
stack  for  the  purpose  of  reaching  the  top.  With  this  information, 
and  these  instructions  from  his  employers,  and  with  the  superin- 
tendent of  the  defendant  pointing  out  the  opening  to  the  stack,  and 
directing  him  where  to  find  the  ladder  inside,  the  appellant  proceeded 
carefully  to  ascend  the  ladder,  the  use  of  which  had  been  suggested 
by  the  architects  and  superintendent  who  acted  for  and  represented 
the  defendant  with  full  authority  so  to  do.  Under  these  circum- 
stances the  defendant  ought  not  to  be  permitted  to  say  that  appellant 
did  not  use  the  ladder  by  invitation,  either  express  or  implied.  If 
he  was  there  by  invitation,  and  of  this  there  can  be  no  doubt,  he  had 
a  right  to  assume  the  ladder  was  reasonably  safe  for  the  use  in- 
tended, and  it  was  negligence  on  the  part  of  defendant  in  not  in- 
specting it  from  time  to  time,  and  in  not  maintaining  it  in  proper 
repair  for  the  use  suggested  to  appellant. 

I  cannot  accept  as  sound  the  contention  that  the  appellant  assumed 
the  risk  of  a  defective  ladder  under  the  facts  of  this  case.  He  knew 
nothing  about  the  ladder.  He  did  not  know  in  what  manner  nor 
how  long  it  had  been  erected  nor  the  uses  for  which  it  was  intended. 
These  facts  were  known  to  appellee,  but  unknown  to  appellant,  who 
had  a  right  to  act  on  the  assumption,  when  invited  to  use  the  ladder, 
that  it  was  reasonably  safe  and  that  proper  care  had  been  exercised 
in  erecting  and  maintaining  it.  It  is  no  answer  to  say  that  appellant 
was  an  expert  workman  and  could  judge  for  himself  whether  it  was 
safe  or  not.  No  workman,  expert  or  inexperienced,  could  tell  by 
looking  up  the  inside  of  a  smokestack  172  feet  high  that  a  ladder- 
way  "  walled  in  "  had  not  been  properly  made,  nor  sufficiently  pro- 
Vol.  XX  — 31 


482  20  American  Negligence  Reports. 

tected,  nor  that  the  rungs  or  sides  were  not  in  safe  condition.  Nor 
do  I  agree  with  the  argument  that  because  appellant  used  care  in 
ascending  the  ladder  by  tapping  each  rung  above  him  he  thereby 
assumed  the  risks  of  a  defective  ladder.  This  would  be  the  equiva- 
lent of  saying  that  the  negligence  of  the  defendant  in  not  inspecting 
the  ladder  for  nine  years  or  maintaining  it  in  proper  repair  is  to  be 
excused  because  appellant  used  the  greatest  possible  care  in  ascend- 
ing it.  The  suggestion  made  by  the  learned  counsel  for  appellee 
that  this  was  not  intended  as  a  ladder  but  as  a  temporary  passage- 
way, left  as  a  convenience  for  workmen  in  getting  down  from  the 
stack  at  the  time  of  its  erection,  does  not  strengthen  the  case.  If 
this  be  true,  defendant  was  grossly  negligent  in  inviting  appellant 
to  make  use  of  an  improvised  ladder  constructed  nine  years  before 
for  temporary  purposes,  without  informing  him  of  these  facts.  This 
case  does  not  belong  to  the  class  of  cases  wherein  the  employee  has 
been  held  to  assume  the  dangers  of  his  employment,  which  are  open 
and  obvious,  and  known  to  him,  or  with  which  he  had  the  oppor- 
tunity to  become  acquainted.  The  dangers  in  this  case  were  not 
open  and  obvious.  No  one  could  tell  by  looking  at  the  ladder 
whether  it  was  safe  or  not.  There  was  no  open  and  obvious  danger 
to  put  appellant  on  notice.  He  was  not  familiar  with  the  risks  or 
dangers.  He  did  not  know  anything  about  the  construction  of  the 
ladder,  how  long  it  had  been  built,  nor  whether  it  had  been  properly 
maintained.  It  was  the  duty  of  defendant  to  inform  him  of  these 
things  if  he  wished  to  be  relieved  from  liability.  The  appellant  had 
the  right  to  rely  on  the  asumption  that  the  ladder  was  fit  for  use 
because  defendant  invited  him  to  use  it.  If  the  ladder  was  a  perma- 
nent construction  to  be  used  by  persons  in  ascending  the  stack,  it 
was  the  duty  of  defendant  to  inspect  and  keep  it  in  proper  repair  for 
the  use  intended,  and  failure  to  do  so  is  negligence.  If,  on  the  other 
hand,  the  ladder  was  only  constructed  as  a  temporary  convenience 
for  the  workmen  in  descending  the  stack  at  the  time  of  its  erection, 
as  suggested  by  the  learned  counsel  for  appellee,  defendant  was 
negligent  in  inviting  plaintiff  to  make  use  of  it  as  a  means  to  reach 
top  of  stack  nine  years  after  it  had  been  constructed  for  the 
alleged  temporary  use,  without  giving  appellant  notice  of  these 
facts.  The  position  taken  by  the  learned  court  below  that  defendant 
owed  no  duty  to  appellant  because  he  was  not  his  employee,  cannot 
be  sustained.  While  the  degree  of  care  as  between  his  own  employee 
and  the  employee  of  the  contracting  firm  may  vary,  yet  there  can 
be  no  doubt,  under  the  authorities  cited,  as  well  as  the  rule  of  our 
own  cases,  he  owed  a  duty  to  appellant,  who  was  lawfully  upon  the 
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premises,  the  neglect  of  which  would  make  him  liable  for  injuries 
resulting  from  negligence.  Pender  v.  Raggs,  178  Pa.  St.  337,  35 
Atl.  Rep.  1 135;  Pottstown  Iron  Co.  v.  Fanning,  114  Pa.  St.  234,  6 
Atl.  Rep.  578. 

For  these  reasons  I  would  reverse  the  judgment  with  a  procedendo. 

Mestrezat,  J.,  joins  in  the  dissent. 


THOMPSON  v.  PENNSYLVANIA  R.  CO. 

Supreme  Court,  Pennsylvania,  April,  1906. 


JfcAILROADS  —  FIRE  ENGINE  STRUCK  BY  TRAIN  AT  CROSSING. 
—  Drivers  of  fire  engines  and  hose  carts  are  not  excepted  from  the 
operation  of  the  rule  which  requires  drivers  to  stop,  look  and  listen 
before  going  on  the  tracks  of  a  steam  railroad. 

IMPUTED  NEGLIGENCE.  —  A  fireman  riding  on  a  hose  cart  on  the  way 
to  a  fire  and  knowing  that  no  stop  would  be  made  at  a  railroad  crossing 
by  the  driver  assumed  the  risk. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Thomas  Thompson  against  the  Pennsylvania  Railroad 
Company.  From  an  order  refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Metrezat 
and  Stewart,  JJ. 

David  Lavis,  for  appellant. 

E.  Jacquet  Sellers,  for  appellee. 

Fell,  J.  —  The  plaintiff  was  in  the  employ  of  the  fire  department 
of  the  city  of  Philadelphia,  and  while  riding  on  a  hose  carriage  on 
his  way  to  a  fire  was  injured  in  a  collision  at  a  grade  crossing  of  the 
defendant's  road.  When  about  250  feet  from  the  tracks,  the  driver 
slackened  the  speed  of  his  horses,  but  without  stopping  drove  on  the 
tracks  at  a  slow  trot  and  the  front  of  the  carriage  was  struck  by  an 
engine.  The  driver  on  this  occasion  followed  the  usual  custom  of 
the  drivers  of  the  fire  department  in  going  to  a  fire,  which  was  to 
slacken  the  speed  of  the  horses  at  a  railroad  crossing  and  look  and 
listen,  but  not  to  stop.  Of  this  custom  the  plaintiff  knew.  He  testi- 
fied :  "  In  approaching  a  railroad  we  always  pull  up  within  200  or  250 
feet  and  listen  and  look  to  see  if  there  is  anything  in  view."  And  the 
foreman  of  the  engine  company  called  by  him  testified :  "  We  always 
slacken  up,  not  at  that  time,  but  all  the  time  we  go  to  a  fire.     My 
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order  is  for  the  drivers  to  slacken  up,  and  they  always  do  about  250 
feet  or  so  before  we  come  to  the  railroad  in  case  there  is  a  train 
coming  and  no  flagman  there." 

The  drivers  of  fire  engines  and  hose  carriages  are  not  excepted 
from  the  operation  of  the  rule  which  requires  drivers  to  stop,  look 
and  listen  before  going  on  the  tracks  of  a  steam  railroad.  The  rule 
is  imperative  and  without  exceptions.  In  this  case  the  plaintiff 
knew  when  he  started  that  a  stop  would  not  be  made  at  the  crossing, 
and  he  assumed  the  risk  to  which  he  exposed  himself  and  made  the 
negligence  of  the  driver  his  own  negligence.  The  case  is  clearly 
ruled  by  Crecent  Tp.  v.  Anderson,  114  Pa.  St.  643,  8  Atl.  Rep.  379, 
60  Am.  Rep.  367,  and  Dean  v.  Penn.  R.  Co.,  129  Pa.  St.  514,  18 
Atl.  Rep.  718,  6  L.  R.  A.  143,  15  Am.  St.  Rep.  733. 

The  nonsuit  was  properly  entered,  and  the  judgment  is  affirmed. 


WELCH  v.  CARLUCCI  STONE  CO. 

Supreme  Court,  Pennsylvania,  April,  1906. 


MASTER  AND  SERVANT  —  RISK  OF  EMPLOYMENT  —  ROCK 
FALLING  ON  EMPLOYEE  AFTER  HE  DUG  UNDER  IT.  — An 
employee  injured  in  a  quarry  while  taking  earth  from  under  a  stone 
that  became  dislodged  thereby,  and  not  from  the  operation  of  the  quarry, 
and  that  fell  upon  him,  was  not  entitled  to  recover  for  the  injury  as  the 
work  was  one  of  the  risks  incident  to  his  employment. 

Appeal  from  Court  of  Common  Pleas,  Susquehanna  County. 

Action  by  Leroy  T.  Welch  against  the  Carlucci  Stone  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Mestrezat,  Potter 
and  Elkin,  J  J. 

Edward  W.  Thayer  and  T.  J.  Da  vies,  for  appellant. 

John  M.  Kelley  and  Paul  J.  Sherwood,  for  appellee. 

Elkin,  J.  —  The  appellant  owns  and  operates  a  stone  quarry. 
The  appellee  was  employed  as  a  laborer  to  do  work  in  and  about  the 
same.  The  quarry  consisted  of  a  ledge  of  blue  stone  rock,  which  was 
covered  with  earth  twelve  to  fifteen  feet  deep.  It  had  been  worked 
for  some  years,  and  as  a  result  a  considerable  portion  of  the  ledge 
and  earth  had  been  cut  away  from  the  face  of  the  hill.  The  appellee* 
thirty-eight  years  of  age,  was  a  blacksmith,  and  had  worked  on  a 
farm.    He  was  not  familiar  with  stone  quarries,  but  was  put  to  work 
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as  a  laborer,  doing  such  things  as  an  inexperienced  man  could  do. 
On  the  morning  of  the  accident  he  and  a  fellow  laborer  were  work- 
ing on  the  top  of  the  ledge  of  rock,  at  the  base  of  a  bank  of  earth 
with  which  it  was  covered.  It  was  their  duty  to  dig  the  earth  loose 
with  a  pick,  then  shovel  it  in  a  box,  which,  when  filled,  was  carried 
away  by  a  derrick.  The  bank  was  composed  of  earth,  loose 
bowlders  and  stones.  There  was  nothing  peculiar  or  dangerous 
about  its  formation.  In  the  bank  in  front  of  them  about  shoulder 
high  the  end  of  a  stone  was  partially  exposed.  It  was  imbedded  in 
the  bank,  but  the  part  exposed  was  in  plain  view  of  the  laborers. 
This  loose  stone  was  not  connected  with  the  ledge,  and  was  no  part 
of  the  quarry  proper.  The  two  laborers,  working  together,  had 
excavated  a  considerable  amount  of  earth  by  digging  under  it,  when, 
without  warning,  and  while  appellee  was  stooping  down,  the  stone 
slid  down  upon  him,  by  reason  of  which  he  received  injuries  for 
which  he  claims  damages  in  this  action.  After  the  stone  was  re- 
moved it  was  discovered  that  it  was  about  three  feet  wide,  four  feet 
long,  three  to  four  inches  thick,  and  weighed  from  400  to  600 
pounds.  A  small  amount  of  earth  in  which  the  stone  was  imbedded 
fell  with  it.  The  appellee  bases  his  right  to  recover  principally  on 
the  ground  that  it  was  the  duty  of  appellant  to  provide  him  a  safe 
place  to  work,  which  duty  it  is  alleged  had  been  neglected  in  this 
case.  While  it  is  the  duty  of  an  employer  to  provide  an  employee 
with  a  reasonably  safe  place  to  work,  it  does  not  follow  that  the 
question  of  what  constitutes  a  safe  place  must  always  be  submitted 
to  a  jury.  It  is  true,  negligence  is  the  want  of  care  under  the  cir- 
cumstances, but  there  can  be  no  recovery  of  damages  in  any  case 
unless  there  has  been  a  breach  of  legal  duty,  and  if  there  has  been 
no  breach  of  a  legal  duty,  it  is  the  province  of  the  court  to  say  so. 

The  first  question  to  be  considered  is:  What  duty  did  appellant 
owe  appellee  in  the  matter  of  providing  a  safe  place  to  work  ?  The 
words  "  safe  place  "  in  such  cases  have  no  fixed  and  definite  mean- 
ing. In  determining  what  is  a  safe  place,  much  depends  upon  the 
facts  of  each  particular  case.  In  some  instances  it  is  a  question  for 
the  court,  and  in  others  for  the  jury.  An  employer  cannot  be  con- 
victed of  negligence  in  not  providing  a  safe  place  to  work  where, 
from  the  very  nature  of  the  employment,  the  risks  and  dangers  are 
as  apparent  to  the  employee  as  to  the  employer.  The  top  of  a  twenty- 
story  building  in  a  sense  may  be  considered  an  unsafe  place  to  work, 
but  it  will  not  be  seriously  contended  that  if  a  mechanic  should  be 
injured  by  falling  from  the  top  of  such  a  building  without  any  fault 
of  his  employer,  he  could  recover  damages  for  injuries  received 
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because  of  the  allegation  that  he  was  put  to  work  in  an  unsafe  place. 
So,  too,  a  brakeman  on  a  freight  train,  whose  duty  calls  him  to 
travel  back  and  forth  on  the  top  of  the  cars,  and  while  so  doing  re- 
ceives an  injury  through  no  fault  of  the  railroad  company,  cannot 
recover  damages  on  the  ground  that  he  was  provided  with  an  un- 
safe place  in  which  to  work.  In  the  case  at  bar  the  appellee  desired 
to  secure  work  at  the  quarry,  which  work  was  more  or  less  danger- 
ous, but  the  dangers  were  open  and  obvious,  and  as  well  known  to 
the  employee  as  to  the  employer.  It  was  the  business  of  the  appellant 
company  to  strip  off  the  bank  and  blast  out  the  rock  for  commercial 
purposes.  It  is  a  useful  and  proper  business.  It  was  necessary  to 
strip  off  the  bank  above  the  ledge  in  order  to  quarry  the  rock.  Cer- 
tainly a  jury  cannot  be  permitted  to  say  that  appellant  was  negligent 
because  appellee  was  put  to  work  removing  the  earth  from  above 
the  ledge.  He  stood  upon  the  solid  ledge  of  rock,  and  in  front  of 
him  was  a  bank  of  earth  with  nothing  unusual  or  dangerous  about 
it.  These  were  natural  conditions,  and  if  there  were  any  dangers 
they  were  obvious  to  any  person  with  ordinary  intelligence.  It  is 
argued,  however,  that  appellant  had  done,  or  permitted  to  be  done, 
three  things  which  made  it  an  unsafe  place :  First,  it  had  caused  to 
be  drilled  eight  feet  back  of  the  face  of  the  bank  down  through  the 
earth  five  or  six  holes  about  three  inches  in  diameter,  about  which 
appellee  was  not  informed;  second,  that  at  a  point  estimated  to  be 
75  to  ioo  feet  from  the  place  of  accident  there  had  been  drilled 
in  the  ledge  some  holes  in  which  dynamite  had  been  placed  and  ex- 
ploded for  the  purpose  of  blasting  the  rock;  third,  that  the  quarry 
had  not  been  worked  in  a  careful  and  proper  manner,  because  it 
was  alleged  the  bank  immediately  over  the  ledge  had  been  under- 
mined to  some  extent  and  weakened.  The  case  was  tried  in  the 
court  below  upon  the  theory  that  these  were  hidden  and  latent 
dangers  unknown  to  appellee,  and  that  the  injury  had  resulted  by 
reason  of  the  bank  being  thus  weakened. 

Expert  testimony  was  admitted,  the  purpose  and  effect  of  which 
was  to  show  that  the  bank  was,  or  could  have  been,  affected  by  these 
things  and  the  accident  might  have  resulted  therefrom.  This  error 
permeated  the  whole  trial,  for  the  reason  that  the  testimony  of  the 
experts  did  not  fit  the  facts  of  the  case.  The  accident  did  not 
occur  because  the  bank  was  weakened.  The  bank  did  not  fall.  It 
remained  the  same  after  as  before  the  accident,  with  the  exception 
of  the  loose  stone  and  some  earth  attached  to  it  which  alone  fell. 
The  drilled  holes  in  the  bank  of  earth,  the  Knox  shots  in  the  ledge 
of  rock,  and  the  so-called  undermining  of  the  bank,  were  not  the 
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direct  or  proximate  cause  of  the  accident,  and  therefore  the  expert 
testimony  is  without  value  in  determining  the  question  of  the  alleged 
negligence.  At  a  trial  for  homicide  in  a  proper  case  it  would  be 
competent  to  show  that  at  the  time  the  crime  was  committed  a  shot 
was  fired,  and  defendant  was  seen  with  a  loaded  gun  in  his  hands 
pointed  at  a  vital  part  of  the  body.  But  if,  in  point  of  fact,  the  testi- 
mony clearly  established  that  no  bullet  had  touched  or  penetrated 
the  body  of  the  deceased,  and  that  death  had  resulted  from  a  blud- 
geon blow  on  the  Read,  the  irrelevancy  of  such  testimony  would  be 
manifest.  There  are  some  things  about  which  expert  testimony 
cannot  enlighten  us.  We  know  without  expert  or  scientific  instruc- 
tion that  when  a  tooth  is  pulled  it  hurts,  or  when  a  finger  is  cut  it 
bleeds,  or  when  a  stone  is  thrown  into  the  air  it  falls  to  the  earth,  or 
when  the  foundations  that  support  a  rock  are  dug  away  it  will  slide 
or  fall  down.  The  experience  common  to  mankind  teaches  us  these 
things  better  than  the  knowledge  of  experts.  In  the  present  case, 
if  the  injury  had  resulted  from  a  fall  of  the  overhanging  bank,  the 
testimony  of  the  expert  witnesses  relating  to  the  latent  danger  and 
negligent  operating  theory  relied  on  by  appellee  might  have  some 
bearing,  but  inasmuch  as  the  bank  did  not  fall,  and  hence  could  not 
have  cause  the  accident,  this  testimony  was  irrelevant,  and  should 
not  have  been  submitted  to  the  jury.  When  the  appellee  went  to 
work  the  place  in  which  he  was  working  was  safe.  He  might  have 
remained  there  for  weeks  without  being  injured,  but  as  he  and  his 
fellow  workmen  proceeded  with  their  work  they  changed  these 
natural  conditions.  The  work  done  by  them  dislodged  the  stone 
which  fell  upon  and  injured  appellee.  The  injury  occurred  while 
appellee  was  prosecuting  the  work  in  which  he  was  engaged,  and  as 
a  result  of  his  own  labor  in  digging  the  earth  from  under  the  stone, 
and  was  one  of  the  risks  incident  to  his  employment.  Any  person 
of  ordinary  intelligence  knows  that  if  you  dig  the  earth  from  under 
a  rock  it  will  fall,  and  that  is  what  was  done  in  this  case.  All  per- 
sons are  presumed  to  know  the  law  of  gravitation.  It  has  not  yet 
been  declared  as  the  law  of  this  or  any  other  State  that  an  employer 
who  provides  his  employee  with  a  pick  and  shovel  and  sets  him  to 
work  on  the  top  of  a  solid  ledge  of  rock,  and  on  the  face  of  an 
ordinary  bank  of  earth,  can  be  made  liable  in  damages  on  the  ground 
of  furnishing  unsafe  tools  with  which,  or  an  unsafe  place  in  which 
to  work. 

It  is  somewhat  remarkable  that  no  similar  case  has  been  before 
this  court,  although  such  accidents  must  have  been  of  frequent 
occurrence.     Questions  of  a  similar  character  have  arisen  in  many 
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courts  of  other  jurisdictions,  and  it  may  be  instructive  to  note  the 
rule  relating  to  same  laid  down  in  those  cases.  In  Indiana  it  has 
been  held  that  a  laborer  working  in  a  gravel  pit  assumes  the  risk 
arising  from  the  liability  of  sand  and  gravel  falling  during  the 
process  of  excavation.  Swanson  v.  City  of  Lafayette,  134  Ind.  625, 
33  N.  E.  Rep.  1033  (cited  in  14  Am.  Neg.  Cas.  450).  Also  that  a 
servant  who  was  injured  while  undermining  a  bank  of  gravel  and 
clay  below  a  stratum  of  earth  which  fell  upon  him  cannot  recover. 
Railsback  v.  Wayne  County  Turnpike  Co.,  10  Ind.  App.  622,  14 
Am.  Neg.  Cas.  4661*,  38  N.  E.  Rep.  221 ;  Griffin  v.  O.  &  M.  R'y  Co., 
124  Ind.  326,  14  Am.  Neg.  Cas.  564**,  24  N.  E.  Rep.  888.  In  Mis- 
souri, that  a  laborer  engaged  in  excavating  a  bank  of  iron  ore  as- 
sumes the  risk  incident  thereto.  Aldridge's  Adm'r  v.  Midland 
Blast  Furnace  Co.,  78  Mo.  559,  16  Am.  Neg.  Cas.  43  m.  In  Texas, 
that  an  employee  assumes  the  risk  in  going  above  an  overhanging 
gravel  ledge  and  digging  a  ditch  for  the  purpose  of  dislodging  the 
ledge.  M.,  K.  &  T.  R'y  Co.  v.  Spellman,  (Tex.  Civ.  App.)  34  S. 
W.  Rep.  298.  In  Minnesota,  that  an  employer  is  not  liable  in  a  case 
where  the  employee  was  put  to  work  on  a  hill  from  which  the  em- 
ployer was  removing  gravel  and  while  loosening  the  material  while 
performing  his  work  received  injuries.  Swanson  v.  Great  Northern 
R'y  Co.,  68  Minn.  184,  70  N.  W.  Rep.  978.  To  the  same  effect. 
Kletschka  v.  M.  &  St.  L.  R'y  Co.,  80  Minn.  238,  83  N.  W.  Rep.  133 ; 
Pederson  v.  Rushford  City,  41  Minn.  289,  16  Am.  Neg.  Cas.  22m, 
42  N.  W.  Rep.  1063.  In  Utah,  that  a  laborer  cannot  recover  against 
his  employer  for  injuries  caused  by  the  fall  of  a  bank  caused  by 
undermining  the  same  for  the  purpose  of  removing  it.  Allen  v . 
Logan  City,  10  Utah,  279,  37  Pac.  Rep.  496.  In  Wisconsin,  that 
a  workman  of  ordinary  intelligence,  whether  experienced  or  not,  is 
presumed  to  know  that  when  a  bank  of  earth  is  undermined  by  re- 
moving its  foundation  it  is  liable  to  fall.  Naylor  v.  Chicago  &  N. 
W.  Rty  Co.,  53  Wis.  661,  11  N.  W.  Rep.  24.  In  Tennessee,  that  an 
ignorant  and  illiterate  negro  laborer  must  be  taken  to  understand 
that  the  sides  of  a  ditch  dug  in  soil  which  is  composed  of  cinders  is 
liable  to  fall.  Brown  v.  Chattanooga  Electric  R'y  Co.,  101  Tenn. 
252,  47  S.  W.  Rep.  415,  70  Am.  St.  Rep.  666. 

It  appears  'from  these  authorities  that  the  courts  have  uniformly 
refused  to  hold  that  it  is  the  duty  of  an  employer  to  provide  a  place 
in  which  to  work  absolutely  free  from  danger.  On  the  other  hand, 
it  has  been  expressly  held  that  when  an  employee  engages  to  work 
in  such  places,  he  assumes  the  risks  and  dangers  incident  thereto 
and  resulting  from  natural  causes.      In  all  such  cases,  the  word 
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"  safe  "  must  be  understood  to  be  used  in  the  sense  of  "  safe  "  ac- 
cording to  the  usage,  custom  and  risk  of  the  business  in  which  the 
employee  is  engaged.  A  jury  under  the  circumstances  of  this  case 
cannot  be  permitted  to  guess  at  or  conjecture  about  what  constitutes 
a  safe  place  or  what  caused  the  accident  without  proof  of  facts  to 
support  the  theories  relied  on  or  facts  from  which  an  inference  of 
the  alleged  negligence  can  be  fairly  drawn.  Alexander  v.  Penn. 
Water  Co.,  201  Pa.  St.  252,  50  Atl.  Rep.  991 ;  Smith  v.  Traction  Co., 
202  Pa.  St.  54,  51  Atl.  Rep.  345;  Cracraft  v.  Bessemer  Limestone 
Co.,  210  Pa.  St.  15,  59  Atl.  Rep.  432;  Meixner  v.  Phila.  Brewing 
Co.,  210  Pa.  St.  597,  60  Atl.  Rep.  259. 

Judgment  reversed;  and  it  is  ordered  that  judgment  be  entered 
in  the  court  below  for  the  defendant  non  obstante  veredicto. 


SHEEHAN  v.  BAILEY  BUILDING  CO. 

Supreme  Court,  Washington,  April,  1906. 


STREET  —  STAIRWAY  LEADING  TO  BASEMENT  —  NUISANCE.  — 
Where  the  top  of  a  stairway  leading  to  a  basement  was  in  a  private  alley 
and  distant  four  feet  seven  inches  from  the  sidewalk,  such  stairway  was 
not  a  nuisance  so  as  to  render  the  owner  thereof  liable  to  a  pedestrian 
who  while  walking  on  the  sidewalk  went  into  the  alley  to  avoid  being 
run  over  by  a  runaway  horse  and  fell  down  the  stairway. 

Appeal  from  Superior  Court,  King  County. 

Action  by  James  Sheehan  against  the  Bailey  Building  Company. 
•From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

John  Arthur,  T.  D.  Page,  and  Reavis,  Thorp  &  Wheeler,  for 
appellant. 

Peters  &  Powell,  for  respondent. 

Root,  J.  —  The  respondent  is  the  owner  of  a  large  brick  and  stone 
office  building  situated  on  the  west  side  of  Second  avenue  in  the 
city  of  Seattle.  Just  south  of  this  building,  with  a  narrow  private 
alleyway  between,  is  the  Butler  block,  a  large  brick  and  stone  hotel 
building.  In  the  basement  of  the  Bailey  building  is'  a  restaurant, 
which  is  reached  from  Second  avenue  by  means  of  a  stairway  about 
four  feet  six  inches  wide  and  situated  in  the  alleyway  between  said 
buildings.  The  top  of  this  stairway  is  four  feet  and  seven  inches 
from  the  line  of  the  front  (east  side)  of  said  buildings,  which  line 
is  the  west  side  of  the  sidewalk.     From  the  said  west  line  of  the  side- 
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walk  to  the  top  of  the  stairway  there  is  a  gradual  slope  of  about 
five  or  six  inches,  and  the  sidewalk  there,  as  well  as  the  cement  walk 
between  it  and  the  stairway,  slopes  slightly  and  gradually  toward 
the  south.  The  stairway  leading  to  the  basement  is  protected  on 
the  north  and  south  sides  by  the  walls  of  the  two  buildings  men- 
tioned, and  on  the  west  side  by  an  iron  or  steel  railing.  It  is  open 
and  unguarded  only  on  the  east  side,  where  it  opens  into  the  area 
of  the  alleyway  leading  to  the  street.  On  the  14th  day  of  April, 
1904,  appellant,  while  walking  along  the  sidewalk  in  front  of  said 
Bailey  building,  had  his  attention  attracted  to  a  runaway  horse 
coming  along  on  the  sidewalk,  and,  in  attempting  to  avoid  being 
run  over,  he  in  some  manner,  the  evidence  does  not  show  how,  en- 
tered said  alleyway  and  fell  down  the  stairway  hereinbefore  referred 
to,  sustaining  severe  injuries.  The  case  was  brought  on  for  trial 
before  the  court  and  a  jury.  At  the  close  of  plaintiff's  case,  a  chal- 
lenge was  interposed  to  the  sufficiency  of  the  evidence,  and  a  motion 
for  nonsuit  made,  both  of  which  were  sustained,  and  the  action  dis- 
missed.    From  the  judgment  of  dismissal  an  appeal  is  taken. 

The  action  was  originally  commenced  against  respondent  and  the 
city  of  Seattle,  and  both  defendants  appeared.  Upon  the  day  of 
the  trial  the  case  was  dismissed  as  to  the  city,  upon  the  motion  of 
this  appellant.  Respondent  here  moves  to  strike  the  statement  of 
facts  and  to  dismiss  the  appeal,  for  the  reason  that  neither  the  pro- 
posed statement  of  facts  nor  the  notice  of  appeal  was  served  upon 
the  city.  We  do  not  believe  the  requirement  of  the  statutes  witfy 
reference  to  service  of  a  proposed  statement  of  facts  and  notice  oi 
appeal  is  applicable  to  a  case  where,  as  here,  one  of  the  defendants 
upon  the  motion  of  the  plaintiff  is  dismissed  from  the  action  prior  to 
or  during  the  trial.  McEachern  v.  Brackett,  8  Wash.  652,  657,  36 
Pac.  Rep.  690,  40  Am.  St.  Rep.  922 ;  Watson  v.  Sawyer,  12  Wash. 
35,  40  Pac.  Rep.  413,  41  Pac.  Rep.  43;  Smalley  v.  Laugenour,  30 
Wash.  307,  70  Pac.  Rep.  786 ;  First  Nat.  Bank  of  Seattle  v.  Gordon 
Hardware  Co.,  30  Wash.  127,  70  Pac.  Rep.  251.  Both  motions  will 
be  denied. 

Upon  the  merits,  it  is  claimed  by  appellant  that  the  respondent,  in 
keeping  an  open  stairway  so  near  a  much  traveled  street,  was  guilty 
of  maintaining  a  nuisance,  which  was  the  proximate  cause  of  the 
injury  sustained  by  the  respondent  in  falling,  as  hereinbefore  stated. 
It  is  doubtless  the  law  that  the  owner  of  premises  adjoining  a  street 
shall  not  permit  thereupon  conditions  calculated  to  occasion  or  per- 
mit injury  to  travelers  using  the  street  in  the  usual  and  ordinary 
manner,  and  such  owner  is  liable  for  such  injuries  as  are  occasioned, 
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by  improper  condition  of  his  premises,  to  such  travelers  while  mak- 
ing such  usual  and  proper  use  of  the  street.  But  this  record  does 
not  present  a  case  of  that  kind.  This  stairway  was  used  to  reach 
the  basement  of  the  building  where  a  legitimate  business  was  being 
carried  on,  and  to  which  it  was  proper  that  there  should  be  access 
from  the  public  street.  The  top  of  the  stairs  was  four  feet  and 
seven  inches  away  from  the  sidewalk.  The  open  area  between  the 
head  of  the  stairs  and  the  sidewalk  was  not  a  public  thoroughfare, 
but  was  a  private  way  furnishing  access  to  those  desiring  to  enter 
the  basement  of  said  building.  That  a  pedestrian  should  stumble 
and  fall  from  the  sidewalk,  or  be  hurled  in  any  manner  therefrom, 
in  such  a  way  as  to  fall  or  be  precipitated  down  said  stairway,  would 
be  an  accident  or  circumstance  not  to  be  anticipated  as  naturally  or 
necessarily  incident  to  the  use  of  said  sidewalk  and  street.  In  other 
words,  it  would  be  an  unusual  and  extraordinary  occurrence,  such 
as  could  scarcely  be  expected  to  happen  other  than  through  the  fault 
or  negligence  of  the  person  so  falling  or  precipitated,  or  of  some 
third  person  or  agency.  The  owner  of  premises  adjacent  to  a  street 
is  not  required  to  anticipate  or  guard  against  such  unusual  and  ex- 
traordinary occurrences.  Teater  v.  Seattle,  10  Wash.  327,  38  Pac. 
Rep.  1006;  Lorenzo  v.  Wirth,  170  Mass.  596,  49  N.  E.  Rep.  1010, 
40  L.  R.  A.  347 ;  Mclntire  v.  Roberts,  149  Mass.  450,  22  N.  E.  Rep. 
13, 4  L.  R.  A.  519, 14  Am.  St.  Rep.  432 ;  Ray,  Negligence  of  Imposed 
Duties,  116;  Alline  v.  City  of  Le  Mars,  71  Iowa,  654,  33  N.  W. 
Rep.  160.  We  do  not  think  the  record  in  this  case  reveals  any 
negligence  on  the  part  of  the  respondent. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 

Mount,  C.  J.,  and  Dunbar,  Crow,  Hadley,  Fullerton  and 
Rudkin,  JJ.,  concur. 


INTERNATIONAL  MERCANTILE  MARINE  CO. 

v.  SMITH. 

t/.  5*.  Circuit  Court  of  Appeals,  Third  Circuit,  May,  ipo6. 


STEAMSHIP  — CARRIER  AND  PASSENGER  —  INJURY  TO  PAS- 
SENGER BY  BEING  THROWN  FROM  IMPROVISED  BED.— 
Where  it  appeared  that  a  passenger  on  defendant's  steamship  complained 
of  the  narrowness  of  his  berth  to  the  steward  who  made  up  a  bed  for 
him  on  a  settee  in  the  same  stateroom,  by  widening  the  settee  by  placing 
a  board  under  the  mattress  at  the  edge  of  the  settee,  but  it  was  not  pro- 
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vided  with  and  could  not  be  provided  with  any  protecting  board  along  the 
outer  side  of  the  bed,  and  during  a  storm  the  passenger  was  thrown 
from  the  settee  by  the  pitching  of  the  vessel  and  was  injured,  the  ques- 
tions of  negligence  of  the  defendant  in  failing  to  provide  a  protecting 
board  along  the  outer  edge  of  the  settee  and  of  the  plaintiff  in  assuming 
the  risk  of  injury  from  an  obvious  danger  created  by  the  absence  of  the 
protecting  board  were  properly  submitted  to  the  jury  and  a  judgment 
for  the  passenger  was  affirmed. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 

Charles  E.  Gummere  and  Henry  G.  Ward,  for  plaintiff  in  error. 

A.  V.  Dawes  and  John  Rellstab,  for  defendant  in  error. 

Before  Dallas  and  Gray,  Circuit  Judges,  and  Lanning,  District 
Judge. 

Lanning,  District  Judge.  —  The  defendant  in  error,  hereinafter 
called  the  plaintiff,  brought  suit  against  the  plaintiff  in  error,  here- 
inafter called  the  defendant,  to  recover  damages  for  personal  in- 
juries resulting  from  the  alleged  negligence  of  the  defendant.  By 
his  declaration  the  plaintiff,  after  setting  forth  the  contract  by  which 
the  defendant  agreed  to  carry  him  from  New  York  to  Antwerp  in 
the  defendant's  ship  Faderland,  and  to  furnish  him  with  proper  and 
reasonably  safe  sleeping  accommodations  in  a  certain  stateroom  on 
that  ship,  avers  that: 

"  The  said  defendant,  not  regarding  its  said  promise  and  agree- 
ment, did  not  furnish  plaintiff  with  proper  and  reasonably  safe 
sleeping  accommodations ;  but,  on  the  contrary,  the  said  defendant, 
without  advising  him  of  the  perils  and  dangers  from  the  rolling  of 
the  ship  to  which  he  would  be  subjected  on  a  couch  without  its  hav- 
ing a  protecting  board  attached  to  prevent  him  from  being  thrown 
therefrom,  made  up  and  furnished  plaintiff  his  berth  on  a  couch 
without  attaching  or  putting  up  a  protecting  board,  which  were  rea- 
sonable, usual,  and  customary  means  employed,  and  which  was 
necessary  to  make  said  couch  reasonably  safe  for  sleeping  in,  as  the 
said  defendant  well  knew ;  so  that  by  reason  of  the  negligence,  un- 
skilfulness  and  carelessness  of  the  defendant,  its  agents  and  ser- 
vants, in  not  attaching  and  putting  up  said  protecting  board,  and 
in  not  advising  plaintiff  of  the  dangers  and  perils  he  was  subjected 
to  by  not  putting  up  the  same,  of  which  perils  and  dangers  plaintiff 
was  wholly  unadvised  and  ignorant,  and  in  furnishing  plaintiff  with 
a  couch  unsafe  as  aforesaid,  the  said  plaintiff,  while  sleeping  in  said 
couch  so  made  up  as  aforesaid,  without  the  protecting  board,  on  the 
nth  day  of  May,  1904,  was  thrown  from  the  couch  to  the  floor 
with  great  force  and  violence  by  the  rolling  of  the  ship,  by  means 
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of  which  said  several  premises,  both  wrists,  the  right  arm  and  right 
shoulder  of  said  plaintiff  were  sprained,  and  he,  the  said  plaintiff, 
was  then  and  there  in  other  respects  greatly  hurt,  bruised  and 
wounded,"  etc. 

There  was  a  verdict  and  judgment  for  the  plaintiff. 

The  first  alleged  error  that  will  be  considered  is  based  on  an  ex- 
ception to  the  following  language  in  the  charge  of  the  trial  court : 

"  The  defendant,  or  its  agents,  were  obliged  to  exercise  the 
highest  degree  of  care  and  prudence  to  see  that  he  (the  plaintiff) 
was  transported  safely;  that  is,  not  that  they  were  insurers  of  his 
safety,  but  the  duty  was  cast  upon  them  to  exercise  an  extraordinary 
high  degree  of  care  on  their  part  to  see  that  he  was  not  injured." 

Many  cases  might  be  cited  in  which  the  degree  of  care  required  of 
common  carriers  of  passengers  is  said  to  be  "  the  highest  practicable 
care,"  "  the  highest  degree  of  diligence  reasonably  practicable,"  "  the 
highest  care  and  best  precaution  known  to  practical  usage  and  con- 
sistent with  the  mode  of  transportation  adopted,"  "the  highest 
degree  of  care,  diligence  and  skill  known  to  careful,  diligent  and 
skilful  persons  engaged  in  such  business,"  etc.  In  Penn.  Co.  v. 
Roy,  102  U.  S.  451,  10  Am.  Neg.  Cas.  593,  Mr.  Justice  Harlan  said: 

"  The  carrier  is  required,  as  to  passengers,  to  observe  the  utmost 
caution  characteristic  of  very  careful,  prudent  men.  He  is  respon- 
sible for  injuries  received  by  passengers  in  the  course  of  their  trans- 
portation which  might  have  been  avoided  or  guarded  against  by  the 
exercise  upon  his  part  of  extraordinary  vigilance,  aided  by  the 
highest  skill.  And  this  caution  and  vigilance  must  necessarily  be 
extended  to  all  the  agencies  or  means  employed  by  the  carrier  in 
the  transportation  of  the  passenger." 

In  3  Thompson's  Law  of  Negligence,  after  reviewing  many  cases, 
the  author,  in  section  2747,  says  that  a  common  carrier  of  passen- 
gers "  is  bound  to  exercise  the  highest  degree  of  care  to  which 
human  skill  and  foresight  can  attain,  consistent  with  the  carrying  on 
of  the  business  and  with  the  known  methods  and  the  present  state 
of  the  art."  ' 

If  the  language  embraced  in  the  exception  now  under  considera- 
tion were  all  that  the  learned  judge  used  in  his  charge  to  the  jury 
concerning  the  degree  of  care  required  of  the  defendant,  it  might 
possibly  be  deemed  too  broad.     But  the  charge  proceeds  as  follows : 

"  The  plaintiff  has  offered  evidence  going  to  show  that  the  de- 
fendant did  not  exercise  such  a  degree  of  care,  but  that  it  was  negli- 
gent, in  that  it  failed  to  equip  his  berth  with  customary  appliances 
and  safeguards;  that  is  to  say,  that  it  failed  in  furnishing  to  the 
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plaintiff  appliances  that  were  reasonably  fit  and  proper  to  prevent 
the  plaintiff  from  being  thrown  from  his  berth  and  injured  by  reason 
of  the  pitching  and  rolling  of  the  vessel.  It  was  the  duty  of  the  de- 
fendant in  this  respect  to  use  such  appliances  as  are  ordinarily  used, 
and  as  were  fit  and  proper  for  the  purpose  of  preventing  accidents, 
and,  if  they  failed  in  that  duty,  that  would  constitute  negligence  on 
the  part  of  the  defendant.  '  Negligence/  gentlemen,  in  general,  is 
failure  to  exercise  ordinary  care,  such  care  as  a  reasonable  man 
under  like  circumstances  would  exercise.  Now,  did  the  defendant 
furnish  the  plaintiff  such  a  berth,  equipped  with  appliances  rea- 
sonably necessary  to  protect  him  from  injury?  If  the  defendant 
did  supply  such  a  berth  to  the  plaintiff,  fitted  and  equipped  with 
safety  appliances,  as  just  stated,  it  complied  with  the  terms  of  its 
contract.  There  is  testimony  here  to  show,  which  is  undisputed 
(although  there  is  a  dispute  as  to  how  it  happened),  that  a  berth  was 
made  up  for  the  plaintiff  on  the  settee  in  the  stateroom ;  but  whether 
it  was  made  up  at  the  request  of  the  plaintiff  or  of  the  defendant's 
servant  is  disputed.  But  that  there  was  such  a  berth  made  up  in 
the  stateroom,  and  that  the  plaintiff  occupied  it  for  one  or  two 
nights,  is  undisputed,  as  I  remember  the  testimony.  In  the  matter 
of  testimony,  I  leave  that  entirely  to  you.  You  must  settle  what 
the  facts  are.  If  you  should  find  that  such  a  berth  was  made  up 
for  the  sleeping  accommodation  of  the  plaintiff,  on  a  settee,  thus 
provided,  and  that  it  was  reasonably  fit  and  safe  considering  its 
character,  and  that  it  was  used  by  the  plaintiff,  he  cannot  recover, 
unless  you  should  find  further  that  the  defendant  was  not  then  in 
the  exercise  of  reasonable  care  to  protect  the  plaintiff  from  the 
danger  likely  to  arise  to  him  in  sleeping  in  an  unguarded  bed  or 
berth,  from  the  pitching  and  rolling  of  the  vessel." 

The  charge  on  the  question  concerning  the  degree  of  care  re- 
quired of  the  defendant,  taken  as  a  whole,  comes  clearly  within  the 
rule  prescribed  by  the  authorities. 

The  second  alleged  error  is  that  the  trial  court  should  have 
directed  a  verdict  for  the  defendant,  both  on  the  ground  of  the 
want  of  sufficient  evidence  of  the  defendant's  negligence,  and  on 
the  ground  of  the  plaintiff's  contributory  negligence.  The  proofs 
show  that,  for  the  first  two  or  three  nights  after  the  vessel  left  New 
York,  the  plaintiff  slept  in  a  berth  provided  with  a  protecting  board 
placed  in  an  upright  position  along  the  outer  side  of  the  berth. 
Being  a  large  man,  weighing  240  pounds,  he  informed  the  steward 
that  his  berth  was  too  narrow  for  him  and  very  uncomfortable.  The 
steward  replied  that  he  would  make  up  for  him  a  wider  bed  on  the 
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settee  in  the  same  stateroom.  This  was  done.  An  extra  width 
to  the  bed  thus  made  was  obtained  by  laying  two  protecting  boards 
flat  on  the  edge  of  the  settee,  under  the  cushion  and  the  air  mattress, 
in  such  a  way  that  the  boards  extended  a  few  inches  outside  of  the 
edge  of  the  settee,  but  it  was  not  provided  with,  and  could  not  be 
provided  with,  any  protecting  board  placed  in  its  normal  position 
along  the  outer  side  of  the  bed.  The  plaintiff  says  that  the  second 
or  third  night  after  this  provision  was  made  the  vessel  ran  into  a 
storm,  and  that,  in  the  lurching  of  the  vessel,  the  air  mattress  under 
him  rolled  backward,  and,  there  being  no  protecting  board  in  its 
ordinary  position,  he  was  thrown  from  the  settee  and  injured.  He 
declares  he  had  no  knowledge  of  the  manner  in  which  his  bed  on 
the  settee  had  been  made  up,  or  of  the  presence  or  absence  of  a 
protecting  board,  or  of  the  necessity  of  such  a  board  as  a  guard 
against  accident.  The  case  shows  that  a  protecting  board  was  used 
not  only  with  each  berth,  but  ordinarily  with  each  settee  when  con- 
verted into  a  bed.  The  reason  why  a  protecting  board  was  not 
placed  in  its  normal  position  along  the  outer  side  of  the  settee  in  this 
case  was  because  of  the  absence  of  grooves  in  which  to  fit  the  pro- 
tecting board  after  the  settee  had  been  widened  in  the  manner  above 
stated.  There  is  no  claim  by  the  defendant  that  the  plaintiff  was 
informed  that  the  widening  of  the  settee  would  necessarily  result 
in  furnishing  the  plaintiff  with  a  bed  any  less  safe  than  the  berth 
he  had  previously  occupied.  Whether  there  was  negligence  on  the 
part  of  the  defendant,  and  whether  the  absence  of  the  protecting 
board  created  a  danger  obvious  to  the  plaintiff  and  one  which  he 
assumed  when  he  consented  to  occupy  the  settee  as  his  bed,  were 
questions  wholly  within  the  domain  of  fact,  and  the  submission  of 
them  to  the  jury  was  clearly  not  erroneous. 

The  next  alleged  error,  and  the  last  one  considered  in  the  de- 
fendant's brief,  or  discussed  on  the  oral  argument,  is  based  on  the 
allowance  by  the  trial  court  of  the  following  question,  asked  of  the 
plaintiff  by  his  counsel :  "  Did  you  know  at  the  time  you  went  to 
bed  on  this  settee  that  there  was  necessity  for  a  protecting  board  to 
make  it  safe  for  one  to  sleep  in  ?  "  The  answer  was :  "  No,  sir ;  I 
did  not."  The  objection  to  this  question  was  that  it  called  for  an 
expression  of  opinion  by  the  plaintiff.  We  do  not  think  so.  It 
called  for  the  statement  of  a  fact  bearing  on  the  defense  of  con- 
tributory negligence  by  the  plaintiff,  and  was  asked  on  redirect  ex- 
amination, after  cross-examination  on  the  subject  of  the  absence  of 
the  protecting  board.     There  was  no  error  in  this  respect. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs  against 
the  defendant. 
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COLORADO  SPRINGS  &  CRIPPLE  CREEK 
DISTRICT  R.  CO.  V.  PETIT. 

Supreme  Court,  Colorado,  June,  1906. 


STREET  CAR  — CARRIER  AND  PASSENGER  —  PASSENGER  STEP- 
PING INTO  HOLE  AT  SIDE  OF  TRACK  WHILE  TRANS- 
FERRING TO  OTHER  CAR.  —  Where  a  passenger  while  transferring 
at  night  from  one  of  defendant's  electric  street  cars  to  another  at  a 
transfer  point  stepped  into  a  hole  dug  alongside  the  track  for  a  trolley 
pole,  in  the  absence  of  evidence  to  the  contrary,  the  conclusion  that 
defendant  dug  the  hole  was  justified,  and  defendant  was  negligent  in  not 
using  reasonable  care  to  guard  against  the  danger  of  passengers  being 
injured  by  stepping  into  the  hole  at  night. 

SAME.  —  The  relation  of  carrier  and  passenger  continued  to  exist  while  the 
latter  was  transferring  from  one  car  to  another. 

DAMAGES  —  INSTRUCTION  AS  TO  PAIN.  —  Evidence  of  plaintiff  as  to 
his  injuries  were  sufficient  to  warrant  a  verdict  for  $1,000,  and  an  in- 
struction that  the  jury  might  consider  the  pain  suffered  by  plaintiff  in 
consequence  of  his  injuries  was  proper. 

Appeal  from  District  Court,  Teller  County. 

Action  by  N.  S.  Petit  against  the  Colorado  Springs  &  Cripple 
Creek  District  Railway  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

P.  H.  Holme,  E.  E.  Whitted,  and  Lunt,  Brooks  &  Willcox, 
for  appellant. 

Temple  &  Crump  and  Wells  &  Chiles,  for  appellee. 

Gunter,  J.  —  Action  to  recover  damages  for  personal  injuries, 
verdict  and  judgment  for  plaintiff,  defendant  appeals.  The  evi- 
dence, sufficient  for  the  jury,  tended  to  show  the  following  facts: 
Defendant  was  operating  an  electric  railway  between  Cripple  Creek 
and  Victor,  this  State.  Plaintiff  was  a  passenger  for  hire  thereon. 
Defendant  had  been  repairing  a  section  of  this  road  between  said 
points,  and  temporarily  this  section,  to  the  extent  of  about  250  feet, 
was  not  in  use.  When  the  car  in  which  plaintiff  was  riding  reached, 
on  its  way  to  Cripple  Creek,  this  section  of  the  road,  the  passengers 
were  instructed  to  change  cars.  This  was  done  by  walking  over 
the  section  under  repair  and  taking  another  car.  Plaintiff  in  making 
the  change  left  his  car  and  started  along  the  railway  toward  the 
Cripple  Creek  car.  The  hour  was  dark  and  the  way  dimly  lighted. 
Plaintiff  walked  the  ties  for  some  distance,  but,  the  traveling  there 
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being  unsafe  because  of  the  absence  of  ballast  and  the  ties  being 
elevated  above  the  ground,  he  abandoned  the  ties  and  took  the 
ground  immediately  outside  the  rail.  When  about  ioo  feet  from 
the  Cripple  Creek  car  he  stepped  into  an  open  hole  made  for  a  trolley 
pole  and  sustained  serious  injuries  at  the  knee  joint.  As  stated,  he 
had  a  verdict  and  judgment  for  damages  so  sustained. 

i.  It  is  said  there  was  an  absence  of  proof  that  defendant  was 
negligent  in  this ;  there  was  no  evidence  that  defendant  dug  the  hole 
into  which  plaintiff  stepped  or  that  the  hole  had  existed  a  sufficient 
time  to  charge  defendant  with  notice  of  its  presence.  There  was 
evidence  that  the  defendant's  railway  was  electric.  There  was  evi- 
dence that  the  hole  was  close  to  defendant's  track,  and  dug  for  a 
trolley  pole.  We  think  such  evidence,  in  the  absence  of  explana- 
tion, justified  the  conclusion  that  defendant  dug  the  hole.  Further, 
the  accident  was  about  two  in  the  morning.  The  hole  must  have 
been  dug  not  later  than  the  preceding  day,  and  was  uncovered  when 
the  accident  occurred.  Defendant  knew  that  the  way  would  be 
traveled  by  its  passengers  in  the  darkness  of  the  following  night. 
It  was  guilty  of  negligence  in  not  using  reasonable  care  to  see  that 
the  way  was  reasonably  safe  before  the  night  came  on.  If  it  had 
exercised  such  care,  it  would  have  discovered  the  presence  of  the 
hole  and  would  have  rendered  it  safe.  Defendant,  therefore,  was 
charged  with  notice  of  the  defective  condition  of  the  way.  Further, 
the  relation  of  carrier  and  passenger  existed  between  plaintiff  and 
defendant  when  he  was  passing  from  one  car  to  the  other,  and  it 
was  the  duty  of  defendant  to  use  reasonable  care  to  have  the  way 
over  which  plaintiff  was  to  pass  in  a  reasonably  safe  condition. 
Chicago  &  A.  R.  R.  Co.  v.  Winters,  175  111.  293,  51  N.  E.  Rep.  901 ; 
St.  Louis  S.  W.  R.  Co.  v.  Griffith,  12  Tex.  Civ.  App.  631,  35  S.  W. 
Rep.  741 ;  Baltimore  &  Ohio  R.  R.  Co.  v.  State,  60  Md.  449,  463, 
3  Am.  Neg.  Cas.  632.  As  the  relation  of  carrier  and  passenger 
existed  while  the  plaintiff  was  passing  over  this  way  and  as  the  way 
was  in  an  unsafe  condition,  and  from  such  condition  the  accident 
resulted,  a  prima  facie  case  of  negligence  was  made  out  against 
defendant,  and  the  burden  was  then  upon  it  to  show  the  absence  of 
negligence  in  the  unsafe  condition  of  the  way.  Denver  Cons.  Tram- 
way Co.  v.  Rush,  19  Colo.  App.  70,  73  Pac.  Rep.  664,  and  authorities 
there  cited.  There  was  no  evidence  to  overcome  this  prima  facie 
case. 

2.  It  is  contended  that  plaintiff  was  guilty  of  such  contributory 
negligence  as  to  bar  a  recovery.  It  would  serve  no  useful  purpose 
to  go  into  the  details  of  the  evidence  on  this  point.  It  must  suffice 
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to  say  that  under  the  evidence  the  question  of  contributory  negli*- 
gence  was  one  of  fact  for  the  jury,  and  they  resolved  it  for  plaintiff. 

3.  It  is  said  the  award  was  excessive.  This  was  in  the  amount 
of  $1,000.  A  severe  injury  was  done  to  the  knee  joint,  the  upper 
and  front  portion  of  the  ligaments  thereof  being  torn  loose,  and  the 
muscles  in  that  region  seriously  sprained.  In  consequence  plaintiff 
was  confined  to  his  bed  for  one  week,  suffered  great  pain  for  about 
two  weeks,  and  has  suffered  more  or  less  pain  since,  and  it  is  uncer- 
tain how  long  at  times  he  will  suffer  pain  from  this  injury.  Plain- 
tiff went  upon  crutches  for  sixty  days,  was  unable  to  work  for 
eighty-three  days,  and  to  some  extent  his  injuries  are  permanent. 
Plaintiff  has  paid  the  surgeon  in  charge  of  his  case  $25.  "  It  is 
exclusively  the  province  of  the  jury  to  estimate  and  assess  the  dam- 
ages ;  and  the  amount  to  be  allowed  in  such  cases  as  this  rests  largely 
in  their  sound  discretion.  They  are  to  take  into  consideration  all 
the  direct  consequences  of  the  injury  received,  such  as  bodily  pain 
suffered,  the  loss  of  time,  and  pecuniary  expenses  occasioned  thereby, 
and  the  permanent  injuries,  if  any,  resulting  therefrom."  Wall 
et  al.  v.  Livezay,  6  Colo.  465,  474,  9  Am.  Neg.  Cas.  124*1.  We  are 
not  justified  in  disturbing  the  verdict  of  the  jury  on  this  point. 

4.  No  error  was  committed  by  the  court  in  charging  that  the  jury 
should  take  into  consideration  the  pain  suffered  as  a  consequence  of 
the  injury  in  estimating  the  damages  sustained  therefrom.  Wall  v. 
Livezay,  supra.     The  record  is  free  from  reversible  error. 

Judgment  affirmed.  The  Chief  Justice  and  Maxwell,  J., 
concur. 


CITY  OF  DENVER  V.  DAVIS. 

Supreme  Court,  Colorado,  July,  1906. 


MUNICIPAL  CORPORATIONS  —  GOVERNMENTAL  DUTY  —  FIRE 
FROM  CITY  DUMPING  GROUND  BLOWN  TO  ADJACENT 
PREMISES.  —  Where  there  were  deposited  upon  the  city  dumping 
ground  that  was  within  the  control  and  under  the  supervision  of  the  city 
health  officer,  ashes,  paper,  straw,  manure,  rags,  boxes,  scrap  metal  and 
like  material,  collected  by  the  city  and  private  teams  from  the  streets, 
alleys  and  other  private  places,  and  such  dumping  ground  was  for  the 
benefit  and  convenience  of  the  city's  inhabitants  and  was  not  for  the  dis- 
charge of  any  public  duty  imposed  upon  the  city  by  the  State,  such  city 
was  liable  for  the  damage  done  to  property  by  fire  that  was  blown  from 
the  dumping  ground  to  an  adjacent  house  where  plaintiff's  property  was 
destroyed  thereby. 
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Appeal  from  County  Court,  City  and  County  of  Denver. 

Action  by  Mary  E.  Davis  against  the  city  of  Denver.  There  was 
a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.     Affirmed. 

H.  M.  Orahood  and  N.  B.  Bachtell,  for  appellant. 

William  Young,  George  F.  Dunklee  and  O.  E.  Jackson,  for 
appellee. 

Maxwell,  J. —  This  was  an  action  by  Mary  E.  Davis  against 
the  city  of  Denver  to  recover  damages  resulting  from  the  destruction 
of  her  property  by  fire  alleged  to  have  been  caused  by  the  negligence 
and  carelessness  of  the  officers  and  agents  of  the  city.  Plaintiff 
was  the  owner  of  personal  property  in  a  building  adjacent  to  the 
city  dumping  ground,  which  had  been  established  by  the  health 
commissioner  of  the  city  pursuant  to  the  requirements  of  a  municipal 
ordinance.  The  supervision  and  control  of  the  dumping  ground 
was  in  the  health  commissioner,  who  discharged  this  duty  by  offi- 
cers appointed  by  him  and  paid  by  the  city.  The  combustible  ma- 
terial deposited  on  the  dump  had  been  burning  several  weeks,  when, 
on  May  2,  1901,  the  fire,  driven  by  a  heavy  wind,  communicated  to 
the  building  in  which  plaintiff's  property  was  stored,  and  the  same 
was  destroyed.  A  trial  to  a  jury  resulted  in  a  verdict  and  judgment 
for  plaintiff. 

The  assignment  of  errors  raises  but  one  question.  The  city  re- 
quested the  court  to  instruct  the  jury,  in  substance,  that  the  disposi- 
tion of  the  garbage  of  the  city  was  not  a  corporate  duty  performed 
by  the  city  for  its  local  or  pecuniary  benefit,  but  was  a  public  or 
governmental  duty  placed  upon  the  city  by  the  Legislature  of  the 
State,  to  be  performed  under  the  supervision  of  the  health  com- 
missioner, who  is  a  public  official,  and  not  in  any  sense  a  corporate 
official;  therefore,  if  the  jury  found  from  the  evidence  that  the 
damage  to  the  plaintiff  was  caused  by  the  location  of  the  dump  and 
improperly  and  carelessly  maintained  by  the  health  commissioner  of 
the  city  at  such  place,  then  the  plaintiff  cannot  recover  against  the 
city,  because  the  negligence  or  nonperformance  of  duty  of  a  public 
officer,  such  as  the  health  commissioner,  cannot  be  charged  against 
the  city  of  Denver,  as  the  city  is  but  the  agent  of  the  State  in  such 
matters,  and  can  be  held  to  no  greater  liability  than  could  the  State 
itself.  The  requested  instruction  was  refused,  and  error  is  assigned 
thereon.  The  instruction  is  subject  to  the  objection  that  it  was 
predicated  upon  the  ground  that  the  disposition  of  garbage  of  the 
city  is  a  political  and  governmental  duty;  whereas,  the  evidence 
failed  to  show  that  garbage,  using  that  term  in  its  strict  sense,  was 
deposited  upon  the  dumping  ground.     However,  we  prefer  to  dis- 
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pose  of  the  case  upon  the  principles  involved,  rather  than  upon  a 
technical  objection  to  the  instruction. 

In  the  discharge  of  its  functions  a  municipality  is  called  upon  to 
perform  duties  of  two  classes,  the  one  political  and  governmental 
in  its  character,  and  the  other  private  and  corporate.  The  dis- 
tinction between  the  two  is  thus  stated  by  Judge  Thomson,  in  Vera- 
guth  v.  City  of  Denver,  19  Colo.  App.  473,  477,  76  Pac.  Rep.  539, 
540 :  "  One  class  of  its  powers  is  of  a  public  and  general  character, 
to  be  exercised  in  virtue  of  certain  attributes  of  sovereignty  dele- 
gated to  it  for  the  welfare  and  protection  of  its  inhabitants ;  the  other 
relates  only  to  special  or  private  corporate  purposes,  for  the  accom- 
plishment of  which  it  acts,  not  through  its  public  officers  as  such, 
but  through  agents  or  servants  employed  by  it.  In  the  former  case 
its  functions  are  political  and  governmental,  and  no  liability  attaches 
to  it  either  for  nonuser  or  misuser  of  a  power ;  while  in  the  latter, 
it  stands  upon  the  same  footing  with  a  private  corporation,  and  will 
be  held  to  the  same  responsibility  with  a  private  corporation  for  in- 
juries resulting  from  its  negligence.  Dillon  on  Munic.  Corporations, 
§  974;  Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep.  760;  Aldrich  v. 
Tripp,  11  R.  I.  141,  23  Am.  Rep.  434;  Insurance  Co.  v.  Keeseville, 
148  N.  Y.  46,  42  N.  E.  Rep.  405,  30  L.  R.  A.  660,  51  Am.  St.  Rep. 
667 ;  Wagner  v.  Portland,  40  Oreg.  389,  60  Pac.  Rep.  985,  67  Pac. 
Rep.  300."  The  same  doctrine  is  recognized  in  McAuliffe  v.  City  of 
Victor,  15  Colo.  App.  337,  62  Pac.  Rep.  231.  In  Maxmilian  v. 
Mayor,  62  N.  Y.  160,  20  Am.  Rep.  468,  Judge  Folger  thus  states  the 
doctrine :  "  There  are  two  kinds  of  duties  which  are  imposed  upon 
a  municipal  corporation:  One  is  of  that  kind  which  arises  from 
the  grant  of  a  special  power,  in  the  exercise  of  which  the  municipal- 
ity is  as  a  legal  individual  ;«the  other  is  of  that  kind  which  arises,  or 
is  implied,  from  the  use  of  political  rights  under  the  general  law,  in 
the  exercise  of  which  it  is  as  a  sovereign.  The  former  power  is 
private,  and  is  used  for  private  purposes ;  the  latter  is  public  and  is 
used  for  public  purposes.  The  former  is  not  held  by  the  municipal- 
ity as  one  of  the  political  divisions  of  the  State ;  the  latter  is.  In  the 
exercise  of  the  former  power,  and  under  the  duty  to  the  public  which 
the  acceptance  and  use  of  the  power  involves,  a  municipality  is  like 
a  private  corporation,  and  is  liable  for  a  failure  to  use  its  power 
well,  or  for  an  injury  caused  by  using  it  badly.  But  where  the 
power  is  intrusted  to  it  as  one  of  the  political  divisions  of  the  State, 
and  is  conferred  not  for  the  immediate  benefit  of  the  municipality, 
but  as  a  means  to  the  exercise  of  the  sovereign  power  for  the  benefit 
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of  all  citizens,  the  corporation  is  not  liable  for  nonuser,  nor  for  mis- 
user, by  the  public  agents." 

The  rule  which  determines  the  liability  or  nonliability  of  a  mu- 
nicipality in  cases  of  this  nature  is  the  character  of  the  duty  per- 
formed, rather  than  the  department,  officer,  or  agent  of  the  corpo- 
ration by  whom  the  duty  is  performed.  The  authorities  all  hold 
that  a  municipality  is  not  liable  for  the  acts  of  officers  or  agents  of 
the  departments  of  health,  police  or  fire,  while  in  the  performance 
of  public  governmental  functions  and  duties  connected  with  and 
appertaining  to  such  departments,  not  upon  the  theory  that  the 
officer  is  a  member  of  such  department,  but  because  the  duty  per- 
formed by  him  is  a  public  governmental  duty  imposed  upon  the 
municipality  by  the  State.  It  is  therefore  the  character  of  the  duty 
rather  than  the  officer  by  whom  it  is  performed  which  determines 
the  liability  or  nonliability  of  the  municipality.  Therefore  it  may  be 
conceded  that  the  health  commissioner  of  Denver  was  a  public  offi- 
cer, made  such  by  the  statutes  of  the  State,  charged  with  the  per- 
formance of  certain  governmental  duties  as  contended  by  appellant 
Nevertheless,  it  does  not  follow  that  the  municipality  is  relieved 
from  liability  for  the  negligence  or  carelessness  of  such  officer,  in 
the  performance  of  duties  imposed  upon  him  by  the  municipality 
which  are  not  of  a  public  governmental  character.  Suppose  the 
city  had  imposed  upon  the  chief  of  police  the  duty  of  superintending 
the  street  cleaning  department,  it  could  not  be  successfully  main- 
tained, under  the  authorities,  that  the  acts  of  such  officer,  while  in 
the  discharge  of  his  duties  as  superintendent  of  the  street  cleaning  de- 
partment, might  not  entail  liability  upon  the  city  for  his  carelessness 
or  negligence  in  the  discharge  of  such  duties.  It  is  therefore  neces- 
sary to  determine  to  which  class  of  duties,  as  above  defined,  the 
duties  imposed  upon  the  health  commissioner,  herein  involved,  be- 
long. The  evidence  disclosed  that  there  were  deposited  upon  the 
dumping  ground,  established  by  the  health  commissioner,  ashes, 
paper,  straw,  manure,  rags,  boxes,  scrap  metal,  and  like  materials* 
collected  by  the  city  and  private  teams,  from  the  streets,  alleys  and 
other  public  and  private  places  and  premises  in  the  city.  There 
was  no  evidence  to  show  that  garbage  of  the  city,  using  that  term 
in  its  restricted  sense,  was  deposited  at  this  place.  As  before  stated, 
the  supervision  and  control  of  the  dumping  ground  was  delegated  to 
the  health  commissioner,  who,  through  his  officers  and  employees, 
had  control  of  the  deposit  of  waste  materials  brought  there,  and  was 
also  charged  with  the  prevention  of  combustion  and  spreading  of 
fire.     The  greater  portion  of  the  material  deposited  upon  the  dump- 
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ing  ground  was  so  deposited  by  the  city  teams  connected  with  the 
street  cleaning  department.  We  think  that  the  evidence  in  this 
case  clearly  establishes  the  fact  that  the  establishment  and  main- 
tenance of  this  dumping  ground  was  for  the  convenience  and  bene- 
fit of  the  inhabitants  of  the  city,  and  as  an  adjunct  to  the  street 
cleaning  department  of  the  city,  and  was  not  in  the  discharge  of  any 
public  duty  imposed  upon  the  city  by  the  State ;  that  it  was  local  and 
special  in  its  character;  that  the  collection  and  deposit  of  such  ma- 
terial as  the  evidence  shows  was  deposited  upon  the  dump  was  the 
exercise  of  a  municipal  function  by  the  city  in  its  private  and  cor- 
porate capacity.  The  overwhelming  weight  of  authority  is  to  the 
effect  that  the  superintendence  and  care  of  the  streets  and  alleys  of 
a  city,  and  all  that  directly  pertains  thereto,  are  peculiarly  in  the 
tlass  of  municipal  duties,  for  the  neglect  of  which  the  city,  in  its 
corporate  character,  is  liable.  In  Denver  v.  Dunsmore,  7  Colo.  328.  3 
Pac.  Rep.  705,  this  court  held  that  an  implied  duty  rested  upon  the  city 
to  keep  in  repair  the  public  thoroughfares  within  its  limits,  for  the 
neglect  of  which  an  action  would  lie  against  the  city.  In  Denver  v. 
Peterson,  5  Colo.  App.  44,  36  Pac.  Rep.  nil,  the  city  was  held  liable 
for  carelessness  in  the  operation  of  a  steam  roller  in  charge  of  the 
board  of  public  works.  In  Denver  v.  Rhodes,  9  Colo.  554,  13  Pac. 
Rep.  729,  the  city  was  held  liable  for  negligence  in  the  construction  of 
a  public  sewer,  and  it  is  manifest  that  the  disposition  of  the  sewage 
of  a  city  has  a  more  direct  influence  upon  the  health  of  the  inhab- 
itants of  a  city  than  the  disposal  of  the  waste  found  upon  its  streets 
and  alleys.  In  McAuliffe  v.  City  of  Victor,  supra,  it  is  said :  "  Courts 
have  gone  a  long  way  in  holding  cities  liable  for  the  negligent  acts 
of  their  agents,  and  they  are  always  holden  wherever  the  acts  which 
are  done  or  permitted  to  be  done  are  acts  for  the  benefit  *  *  * 
of  the  individuals  who  are  inhabitants  of  the  municipality.  It  is  on 
this  general  principle  that  a  city  is  held  liable  for  the  care  of  its 
streets  and  sidewalks,  for  negligence  or  carelessness  in  the  construc- 
tion of  its  sewers  and  drains." 

Appellee  in  this  case  was  a  tenant  of  one  Porter  at  the  time  of  the 
fire.  Porter's  building  was  destroyed  by  the  same  fire  which  de- 
stroyed appellee's  property.  In  the  Circuit  Court  of  the  United 
States  for  Colorado,  Porter  sued  the  city  to  recover  damages  sus- 
tained. Judgment  went  against  the  city.  The  case  went  to  the 
Circuit  Court  of  Appeals  on  error,  where  the  judgment  was  af- 
firmed. An  examination  of  the  printed  transcript  of  the  record  and 
briefs  filed  in  the  latter  case  discloses  that  the  issues,  evidence  and 
legal  propositions  involved  were  substantially  the  same  as  in  the  case 
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before  us.  The  opinion  of  the  court,  written  by  Judge  Hook,  is  an 
instructive  and  exhaustive  examination  and  discussion  of  the  prin- 
ciples and  authorities  there  and  here  involved.  The  case  is  reported 
in  City  of  Denver  v.  Porter,  126  Fed.  Rep.  288,  61  C.  C.  A.  168.  At 
page  294  of  126  Fed.  Rep.,  page  174  of  61  C.  C.  A.,  it  is  said:  "  We 
are  of  the  opinion  that  in  the  case  before  us  the  removal  of  the 
waste  and  refuse  from  the  alleys  of  the  city  in  the  city  carts,  the 
deposit  thereof  upon  the  dumping  grounds  near  Porter's  premises, 
and  the  supervision  of  such  work  and  of  the  dump  itself  were  of 
local  or  municipal  concern,  and  that  the  officers  and  employees  of 
the  health  department  of  the  city,  in  the  discharge  of  their  duties 
in  connection  with  such  work  and  supervision,  were  acting  as  the 
representatives  of  the  city,  for  whose  negligent  acts  or  omissions  it 
would  be  liable.  The  fact  that  part  of  the  refuse  wasted  upon  the 
dump  under  the  direction  of  the  officers  stationed  there  was  hauled 
in  private  vehicles  from  private  premises  leads  to  no  different  con- 
clusion. The  dump  was  under  the  exclusive  control  of  those  officers, 
and  they  represented  the  local  or  corporate  interests  of  the  city 
rather  than  the  State  in  its  sovereign  capacity."  And  again,  at  page 
293  of  126  Fed  Rep.,  page  173  of  61  C.  C.  A.:  " But  in  almost  all 
affairs  of  purely  local  concern  some  indirect  relation  may  be  traced 
to  a  matter  of  health,  safety  or  other  subject  of  governmental  cog- 
nizance. The  test  is  not  that  of  casual  or  incidental  connection.  If 
the  duty  in  question  is  substantially  one  of  a  local  or  corporate  nature, 
the  city  cannot  escape  responsibility  for  its  careful  performance 
because  it  may  in  some  general  way  also  relate  to  a  function  of  gov- 
ernment." The  record  before  us  warrants  the  conclusion  that  in 
this  case  the  city  was  acting  in  its  private  and  corporate  capacity 
through  its  health  commissioner,  for  the  convenience  and  benefit 
of  its  inhabitants,  and  not  as  an  agent  of  the  State  in  the  discharge 
of  any  governmental  duty  imposed  upon  it.  The  rule  here  an- 
nounced is  not  opposed  to  th£  rule  announced  by  our  Court  of 
Appeals  in  McAuliffe  v.  Victor  and  Veraguth  t/.  Denver,  supra. 
In  the  former  case  the  court  held  that  the  city  was  not  liable  for  the 
negligence  of  a  police  officer  in  the  discharge  of  a  purely  gov- 
ernmental duty,  and  in  the  latter  case  that  the  city  was  not  liable 
for  failure  to  enforce  a  municipal  ordinance.  It  follows  that  the 
health  commissioner  and  his  officers  being  negligent  and  careless 
in  the  performance  of  a  local  and  municipal  duty,  the  city  is  liable 
for  damage  occasioned  by  such  negligence  and  carelessness. 

The  court  committed  no  error  in  refusing  to  give  the  requested 
instruction,  and  the  judgment  must  be  affirmed. 

Affirmed.     The  Chief  Justice  and  Gunter,  J.,  concur. 
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EATON  V.  CITY  OF  WEISER. 


Supreme  Court,  Idaho,  July,  1906. 


MUNICIPAL  CORPORATION— TORTS  — CONDITION  OF  STREETS. 
—  1.  The  doctrine  announced  in  Carson  v.  City  of  Genesee,  74  Pac  Rep. 
862,  9  Idaho,  244,  holding  cities  and  villages  liable  for  negligence  in  the 
maintenance  of  their  streets  and  thoroughfares  in  a  reasonably  safe  con- 
dition for  use  by  travelers  in  the  usual  modes,  approved  and  followed. 

SAME  —  SALE  OF  ELECTRIC  LIGHTS  NOT  GOVERNMENTAL 
DUTY.  —  2.  Running  and  operating  an  electric  light  system  by  a  munici- 
pality and  the  sale  of  electric  light  to  private  consumers  is  not  one  of  its 
public  and  governmental  powers  and  duties,  but  is  rather  a  proprietary 
and  private  right  and  power,  for  the  careless  and  negligent  exercise  of 
which  the  municipality  will  be  held  liable  in  damages  the  same  as  a 
private  corporation  or  individual  would  be  exercising  the  like  rights. 

SAME.  —  3.  Municipal  ownership,  in  the  usual  and  common  acceptation  of 
that  term,  must  of  necessity  carry  with  it  the  same  duty,  responsibility, 
and  liability  on  account  of  negligence  that  is  imposed  upon  and  attaches 
to  private  owners  of  similar  enterprises. 

SAME  —  CARE  REQUIRED.  —  4.  Where  a  city  is  maintaining  a  wire  across 
one  of  its  public  thoroughfares  for  the  purpose  of  carrying  and  dis- 
tributing a  powerful  and  dangerous  force  like  electricity,  it  must  be  held 
to  the  duty  of  exercising  such  diligence  and  care  in  maintaining  and  using 
the  same  as  is  commensurate  with  the  dangers  of  the  force  which  it  is 
handling  in  order  that  it  may  avoid  and  prevent  injury  to  those  right- 
fully engaged  in  their  various  pursuits  and  employments. 

SAME  — CONTRIBUTORY  NEGLIGENCE  —  EVIDENCE.  —  5.  Evidence 
examined  in  this  case  and  held  that  it  does  not  establish  such  contributory 
negligence  on  the  part  of  the  plaintiff  as  to  prevent  and  preclude  him  from 
recovering  damages  for  the  injuries  sustained. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Washington  County. 

Action  by  James  Eaton  by  his  guardian  ad  litem  against  the  city 
of  Weiser.  There  was  a  judgment  in  favor  of  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Action  for  damages  on  account  of  personal  injuries  sustained  by 
plaintiff  coming  in  contact  with  a  live  wire  suspended  across  the 
street  so  low  as  to  interfere  with  travelers  thereon. 

Lot  L.  Feltham,  for  appellant. 

Rhea  &  Son  and  Edwin  Snow,  for  respondent. 

Ailshie,  J.  —  The  respondent  obtained  a  judgment  against  the 
city  of  Weiser  for  $1,050  and  costs,  for  personal  injuries  received 
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by  him  on  account  of  the  negligence  of  the  city  in  maintaining  an 
electric  light  wire  across  one  of  the  principal  thoroughfares  of 
Weiser.  The  city  owns  and  is  operating  an  electric  light  system 
for  the  purpose  of  lighting  its  streets  and  selling  to  the  inhabitants 
of  the  municipality  electric  light.  It  appears  that  at  about  noon  on 
the  7th  day  of  March,  1904,  a  tree  was  felled  by  some  one  across 
one  of  the  principal  streets  and  struck  the  electric  light  wire  which 
was  stretched  diagonally  across  the  street.  After  the  tree  was  re- 
moved the  wire  remained  sagged  about  nine  feet  above  the  center 
of  the  street.  It  seems  that  this  wire  continued  sagging  until  five  or 
six  o'clock  that  evening,  when  it  was  less  than  eight  feet  from  the 
ground.  One  of  the  employees,  who  was  a  lineman,  and  who  had 
charge  of  the  repair  of  wires,  was  notified  about  two  o'clock  that 
afternoon;  and,  later  in  the  afternoon,  the  foreman  and  general 
manager  and  superintendent  of  the  system  was  also  notified  of  the 
condition  of  the  wire.  Yet  nothing  appears  to  have  been  done 
toward  repairing  or  raising  the  wire;  and,  as  evening  came  on,  a 
current  of  about  2,300  volts  was  turned  on  to  the  wire.  During  the 
evening  of  that  day  the  travelers  along  that  street,  either  on  horse- 
back or  with  team,  appear  to  have  been  obliged  to  turn  to  one  side 
or  the  other  in  order  to  avoid  striking  the  wire;  and  one  witness 
testifies  that,  in  passing  along  about  5:45  in  the  evening,  the 
wire  struck  him  and  he  received  a  considerable  shock  from  it. 
The  plaintiff  was  a  school  boy,  some  seventeen  years  old,  and  at 
some  time  during  the  afternoon  noticed  that  the  wire  was  sagging 
across  the  street.  That  evening  between  six  and  seven  o'clock  he 
was  sent  to  town  on  an  errand.  He  went  on  horseback,  and  it  was 
a  dark,  rainy  night.  He  says  he  went  down  another  street  and 
remained  down  town  about  three-quarters  of  an  hour,  and  returned 
on  the  street  over  which  this  wire  was  stretched.  He  says :  "  I 
started  home  up  main  street,  trotting  a  part  of  the  way.  I  was  in 
a  hurry  to  get  out  of  the  rain,  and  I  was  coming  back  to  Mrs.  Daly's 
entertainment  at  the  opera  house.  I  had  to  take  the  horse  back,  and 
I  had  to  dress  up.  There  were  lights  as  I  went  home;  one  by  the 
opera  house;  there  was  one  at  the  Monroe  Creek  bridge,  one  at 
Mr.  Hass'  house  and  one  at  the  Baptist  church,  and  there  was  one 
just  below  Mr.  Sater's  on  Tenth  street,  about  a  block  below  Mr. 
Sater's.  I  did  not  notice  any  other  lights  in  the  streets  at  all.  Some- 
thing happened  there  by  Mr.  Sater's  place.  The  last  thing  I  remem- 
ber was  seeing  Mr.  Clayburgh  sitting  in  his  store  talking  to  some 
one,  and  then  I  saw  a  flash  and  that  was  the  last  I  remember.  The 
next  I  remember  is  the  next  morning  some  of  the  folks  came  in 
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there  and  I  woke  up  and  asked  them  what  was  the  matter  with  my 
hand.  I  do  not  remember  of  there  being  any  obstruction  in  the  street 
that  night  at  all.  I  knew  the  wire  was  there,  but  I  didn't  know  it 
was  down."  No  one  saw  the  occurrence,  but  it  is  in  evidence  that 
the  boy  was  badly  injured  from  an  electric  shock,  and  it  is  also 
equally  certain  that  he  received  it  from  this  wire.  The  city  con- 
tends, however,  that  he  was  guilty  of  such  contributory  negligence 
as  to  prevent  a  recovery,  and  predicates  that  contention  principally 
upon  the  fact  that  the  wire  came  in  contact  with  his  hand  only.  It 
is  argued  that  if  he  had  not  been  reaching  for  the  wire  that  it  would 
have  necessarily  struck  his  head  or  body,  and  that  the  very  fact  that 
it  first  came  in  contact  with  his  hand  is  an  evidence  that  he  had  ex- 
tended his  hand  in  the  direction  of  the  wire.  We  don't  think  this 
circumstance  is  sufficient  to  establish  such  contributory  negligence 
as  to  prevent  a  recovery.  There  might  be  a  great  many  explana- 
tions made  as  to  why  his  hand  was  extended  and  struck  the  wire 
first;  indeed,  the  wire  might,  as  a  matter  of  fact,  have  struck  the 
body  first,  but  not  in  such  a  way  as  to  complete  the  electric  circuit, 
and  the  plaintiff  would  have  immediately  attempted  to  remove  it 
with  his  hand.  Such  action  would  have  been  almost  involuntary. 
On  the  other  hand,  he  might  have  seen  the  wire  an  instant  before 
coming  in  contact  with  it,  and  have  thrown  up  his  hand  to  ward  it 
off.  In  our  view  of  the  facts  of  this  case,  however,  it  is  unnecessary 
to  speculate  as  to  how  this  occurred.  , 

The  first  contention  made  by  appellant  is  that  the  city  is  not 
liable  for  personal  injuries  to  individuals  occasioned  through  the 
negligence  of  officers  of  the  corporation  to  properly  perform  their 
duties.  We  had  occasion  to  give  this  contention  very  careful  con- 
sideration in  the  case  of  Carson  v.  City  of  Genesee,  9  Idaho,  244,  74 
Pac.  Rep.  862.  In  that  case  we  held  that :  "  Cities  and  villages  in- 
corporated under  the  general  laws  of  Idaho,  which  grant  to  such 
municipal  corporations  exclusive  control  over  their  streets,  avenues, 
lanes  and  alleys,  are  liable  in  damages  for  a  negligent  discharge  of 
the  duty  of  keeping  such  streets  and  alleys  in  a  reasonably  safe 
condition  for  use  by  travelers  in  the  usual  modes."  We  are  satis- 
fied with  the  doctrine  announced  in  that  case  and  do  not  think  it 
necessary  to  again  go  into  a  consideration  of  the  reasons  for  such 
a  rule.  It  has  been  followed  by  this  court  in  Moreton  v.  Village 
of  St  Anthony,  9  Idaho,  532,  75  Pac.  Rep,  262;  Village  of  Sand 
Point  v.  Doyle,  (Idaho)  83  Pac.  Rep.  598.  In  the  case  of  Moreton 
v.  St.  Anthony  we  did  say,  however,  "  that  a  municipality  is  not 
guilty  of  negligence  for  every  act  or  omission  which  would  constitute 
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negligence  on  the  part  of  an  individual.  Much  discretion  is  vested 
in  such  bodies."  In  the  present  case  it  is  quite  clearly  established 
that  the  city  did  have  ample  and  abundant  notice  of  the  condition 
of  this  wire.  Notice  to  the  employees  of  the  city  who  had  charge 
and  control  of  its  electric  light  system,  and  whose  duty  it  was  to 
keep  it  in  order  and  to  repair  wires  and  the  like,  was  notice  to  the 
city.  A  municipality  can  only  act  through  officers  and  agents,  and 
notice  to  an  officer,  agent  or  employee  concerning  the  condition  or 
status  of  a  particular  and  specific  business  for  and  about  which  he 
is  engaged  is  notice  to  the  municipality  itself.  Aside,  however, 
from  the  duty  which  municipalities  owe  to  the  public  to  keep  'their 
streets  and  thoroughfares  in  a  reasonably  safe  condition  for  use  by 
travelers  in  the  usual  modes,  there  is  another  and  even  stronger 
reason  why  the  city  should  be  held  liable  in  this  case.  The  city  was 
engaged  in  a  private  enterprise,  namely,  that  of  manufacturing  and 
selling  electric  light  to  its  inhabitants.  Such  an  engagement  or 
enterprise  is  not  one  of  the  public  governmental  duties  of  munici- 
palities. Municipal  ownership  in  the  usual  and  common  accepta- 
tion of  that  term  must  of  necessity  carry  with  it  the  same  duty, 
responsibility  and  liabilities  that  are  imposed  upon  and  attach  to 
private  owners  of  similar  enterprises.  If  the  city  owns  and  operates 
an  electric  light  system,  and  sells  light  to  its  inhabitants,  there  is  no 
reason  why  it  should  not  be  held  to  the  same  responsibility  for 
injuries  received  on  account  of  its  negligent  conduct  of  the  business 
-as  would  a  private  individual  be  who  might  be  running  an  opposi- 
tion plant  in  the  same  municipality  and  selling  light  to  the  citizens 
thereof.  There  is  abundant  authority  to  be  found  in  the  books  in 
support  of  this  position.  As  early  as  1858  the  Supreme  Court  of 
Pennsylvania,  in  Western  Savings  Fund  Society  v.  City  of  Phila- 
delphia, 31  Pa.  St.  183,  72  Am.  Dec.  730,  said:  "  The  supply  of  gas 
light  is  no  more  a  duty  of  sovereignty  than  the  supply  of  water. 
Both  these  objects  may  be  accomplished  through  the  agency  of  in- 
dividuals or  private  corporations,  and  in  very  many  instances  they 
are  accomplished  by  those. means.  If  this  power  is  granted  to  a 
borough  or  a  city,  it  is  a  special  private  franchise,  made  as  well  for 
the  private  emolument  and  advantage  of  the  city  as  for  the  public 
good.  The  whole  investment  is  the  private  property  of  the  city,  as 
much  so  as  the  lands  and  houses  belonging  to  it.  Blending  the  two 
powers  in  one  grant,  does  not  destroy  the  clear  and  well-settled 
distinction,  and  the  process  of  separation  is  not  rendered  impossible 
by  the  confusion.  In  separating  them,  regard  must  be  had  to  the 
object  of  the  Legislature  in  conferring  them.    If  granted  for  public 
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purposes  exclusively,  they  belong  to  the  corporate  body  in  its  pub- 
lic, political  or  municipal  character.  But  if  the  grant  was  for  pur- 
poses of  private  advantage  and  emolument,  though  the  public  may 
derive  a  common  benefit  therefrom,  the  corporation  quoad  hoc  is  to 
be  regarded  as  a  private  company.  It  stands  on  the  same  footing 
as  would  any  individual  or  body  of  persons,  upon  whom  the  like 
special  franchise  had  been  conferred." 

Mr.  Dillon,  in  vol.  2  of  his  work  on  Municipal  Corporations,  at 
section  594,  says :  "  A  municipal  corporation  owning  water  works 
or  gas  works  which  supply  private  consumers  on  the  payment  of 
tolls  is  liable  for  the  negligence  of  its  agents  and  servants  the  same 
as  like  private  proprietors  woulcj  be."  And  again,  at  section  985 
of  the  same  work,  in  speaking  of  the  liability  of  a  municipality  "  as 
a  property  owner,"  says :  "  Upon  similar  grounds  municipal  cor- 
porations are  liable  for  the  improper  management  and  use  of  their 
property,  to  the  same  extent  and  in  the  same  manner  as  private  cor- 
porations and  natural  persons."  In  1  Shearman  &  Redfield  on  Neg- 
ligence, §  286,  the  authors  say :  "  In  its  proprietary  or  private  charac- 
ter a  municipal  corporation  may  engage  in  enterprises  for  its  own 
immediate  profit  or  advantage  as  a  corporation,  although  inuring 
ultimately,  of  course,  to  the  benefit  of  the  public.  Of  this  character 
are  water  works,  to  supply  water  to  consumers;  or  gas  works,  to 
supply  gas,  on  payment  of  rates  or  tolls,  and  other  similar  enter- 
prises. In  respect  of  its  liability  for  negligence  in  the  construction 
and  maintenance  of  such  works,  the  corporation  is  on  the  same  foot- 
ing with  private  proprietors,  and  is  liable  for  the  negligence  of  its 
agents  in  the  management  of  its  business."  In  Aschoff  v.  City  of 
Evansville,  (Ind.  App.)  72  N.  E.  Rep.  279,  the  Indiana  Appellate 
Court  entered  into  a  somewhat  extended  discussion  as  to  the  dis- 
tinction between  those  acts  of  municipal  corporations  that  fall  within 
and  are  necessarily  performed  under  authority  of  the  sovereign, 
governmental  or  public  power  and  duty  devolving  upon  such  cor- 
porations, and  those  acts  and  undertakings  in  which  they  engage 
in  their  private  and  business  capacity.  After  pointing  out  many 
distinctions,  the  court  arrives  at  the  following  conclusion :  "  Where 
the  water  system  is  conducted  by  the  municipality  in  part  for  profit, 
even  if  principally  for  public  purposes,  the  municipality  is  liable  for 
damages  caused  by  its  negligent  management.  Chicago  v.  Selz, 
etc.,  104  111.  App.  376.  And  where  it  supplies  water  to  its  citizens 
and  charges  therefor  it  acts  in  its  private  capacity,  although  such 
waterworks'  system  is  also  used  for  the  extinguishment  of  fires. 
So  acting,  '  it  stands  on  the  same  footing  as  would  any  individual  or 
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body  of  persons  upon  whom  a  like  special  franchise  had  been  con- 
ferred/ "  One  of  the  most  carefully  considered  and  tersely  stated 
cases  we  have  examined  on  this  subject  is  that  of  Esberg-Gunst 
Cigar  Co.  v.  City  of  Portland,  (Ore.)  55  Pac.  Rep.  961,. 43  L.  R.  A. 
435*  75  -Am  St.  Rep.  651.  After  reviewing  a  number  of  authorities, 
the  court  said :  "  In  accordance  with  this  distinction  it  is  quite  uni- 
versally held  that  when  a  municipal  corporation  voluntarily  under- 
takes to  construct  and  maintain  water  or  gas  works  in  pursuance 
of  statutory  authority,  for  the  purpose  of  supplying  the  inhabitants 
thereof  with  water  or  gas  at  the  rates  established  by  the  city,  it  is 
liable  for  an  injury  in  consequence  of  its  acts  in  constructing  and 
maintaining  such  works,  the  same  as  a  private  corporation  or  in- 
dividual." To  the  same  effect  as  the  foregoing  authorities,  see  2 
Beach  on  Public  Corporations,  §  11 40;  Cooley  on  Const.  Limita- 
tions, 249;  20  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  1205;  Dunston 
v.  City  of  New  York,  (Sup.)  86  N.  Y.  Supp.  562. 

The  city  was  using  this  wire  across  one  of  its  public  thorough- 
fares for  the  purpose  of  carrying  and  distributing  a  most  powerful 
and  dangerous  force,  and  one  but  poorly  understood  by  the  masses. 
Aside  from  its  duty  to  maintain  its  streets  in  a  reasonably  safe  con- 
dition,, it  was  under  a  much  greater  duty  as  the  owner  and  operator 
of  a  lighting  system  to  exercise  diligence  and  care  commensurate 
with  the  dangers  of  the  force  it  was  handling,  in  order  to  avoid 
and  prevent  injury  to  those  rightfully  engaged  in  their  various 
pursuits  and  employments.  Perham  v.  Portland  General  Elec.  Co., 
53  Pac.  Rep.  14,  33  Ore.  451,  40  L.  R.  A.  799,  72  Am.  St.  Rep.  730; 
Giraudi  v.  Elec.  Imp.  Co.,  107  Cal.  120,  13  Am.  Neg.  Cas.  517*1, 
40  Pac.  Rep.  108,  28  L.  R.  A.  596,  48  Am.  St.  Rep.  114;  Denver 
Con.  Elec.  Co.  v.  Simpson,  21  Colo.  371,  41  Pac.  Rep.  499,  31  L.  R. 
A.  566;  Cook  v.  Wilmington  City  Elec.  Co.,  32  Atl.  Rep.  643,  9 
Houst.  (Del.)  306;  Macon  v.  Paducah  St.  R.  Co.,  62  S.  W.  R*o. 
496,  no  Ky.  680;  Economy  Light  Co.  v.  Stephen,  58  N.  E.  Rep.  359. 
187  111.  137,  15  Cyc.  471 ;  City  of  Denver  v.  Sherret,  31  C.  C.  A.  499, 
88  Fed.  Rep.  226;  Joyce's  Electric  Law,  §§  450  and  451 ;  Croswell 
on  Electricity,  §  234.  The  plaintiff  was  a  mere  boy,  attending  the 
public  schools,  and  it  would  not  be  presumed  that  he  was  very 
familiar  with  electricity;  and,  in  fact,  it  is  not  shown  that  he  had 
any  particular  knowledge  of  its  dangers  more  than  would  be  pos- 
sessed by  any  other  boy  of  that  age.  He  was  traveling  along  the 
public  highway  where  he  had  a  right  to  be.  He  was  not  a  servant 
or  an  employee  of  the  defendant,  and  was  chargeable  with  no  duty 
to  it  other  than  that  arising  from  his  citizenship  in  the  municipality. 


610  20  American  Negligence  Reports. 

That  he  was  seriously  and  permanently  injured  is  undoubted.  Hav- 
ing notice,  as  the  city  had  in  this  case,  it  was  negligence  to  allow  a 
live  wire  charged  with  a  deadly  current  to  remain  suspended  over 
a  street  in  such  manner  that  it  was  likely  to  come  in  contact  with 
persons  on  horseback  or  in  vehicles  traveling  along  that  thorough- 
fare. The  evidence  abundantly  supports  the  verdict  and  judgment. 
We  have  examined  the  rulings  complained  of  in  the  admission  and 
rejection  of  evidence,  and  we  do  not  think  any  error  was  committed 
in  the  rulings  of  the  court  in  those  respects. 

The  appellant  complains  of  the  action  of  the  court  in  giving  a 
number  of  instructions.  Appellant  urges  that  the  instructions  were 
in  many  instances  conflicting  and  confusing,  and  that  in  one  instance 
they  invaded  the  province  of  the  jury  as  to  matters  of  fact,  and  that 
the  instruction  on  contributory  negligence  is  erroneous  and  preju- 
dicial to  the  appellant.  It  is  unnecessary  to  repeat  these  instructions 
at  length  here  or  to  deal  with  the  objections  made  in  detail.  Our 
examination  of  them  has  failed  to  disclose  any  material  inconsist- 
ency or  any  invasion  of  the  province  of  the  jury.  The  court  does 
not  appear  to  have  expressed  any  opinion  upon  the  facts.  It  is 
true  that  the  instructions  are  given  on  the  theory  that  the  plaintiff 
had  suffered  an  injury,  and  our  examination  of  the  record  dis- 
closes to  us  that  there  was  no  dispute  but  that  the  plaintiff  had 
received  a  serious  injury;  the  only  dispute  on  that  point  was  as  to 
the  extent  and  gravity  of  the  injuries  received.  That  matter  was 
properly  submitted  to  the  jury,  and  was  evidently  considered  by 
them  in  fixing  the  amount  of  damages.  Upon  the  objection  that 
the  court  incorrectly  stated  the  law  of  contributory  negligence,  we 
are  satisfied  no  error  was  committed  against  the  city.  The  in- 
struction, if  it  varies  at  all  from  the  true  rule,  is  more  favorable  to 
the  city  than  it  was  entitled  to  have  given,  and  it  has  no  cause  for 
complaint  against  the  instruction  as  it  was  given.  A  detailed  con- 
sideration and  discretion  of  the  numerous  rulings  of  the  court  and 
instructions  given  to  which  the  appellant  has  taken  exceptions  would 
be  of  no  particular  value  or  importance  here,  and  we  therefore 
refrain  from  any  further  consideration  of  them  in  this  opinion. 

We  find  no  error  in  the  record  that  would  justify  the  reversal  of 
the  judgment.  The  judgment  is  affirmed,  with  costs  in  favor  of  the 
respondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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NORTH  CHICAGO  STREET  R.  CO.  v.  AUFMANN 

Supreme  Court,  Illinois,  June,  1906. 


STREET  RAILWAY  —  MASTER  AND  SERVANT  —  PROMISE  TO 
SEND  ADDITIONAL  MEN  TO  HELP  IN  WORK  — RISK  OF 
EMPLOYMENT.  —  Where  it  appeared  that  an  employee  of  a  street  rail- 
road company  complained  to  the  foreman  of  the  barns  that  the  help 
furnished  to  move  the  cars  was  not  sufficient  and  the  foreman  promised 
to  send  help  and  the  employee  was  told  to  go  ahead  with  his  work  and 
while  moving  a  car  he  was  injured  by  the  negligence  of  another  employee 
on  another  car  coming  into  the  car  barn  he  did  not  assume  the  risk  as 
the  danger  was  not  so  imminent  as  to  prevent  a  man  of  ordinary  prudence 
engaging  in  the  work. 

INSTRUCTION  —  VICE-PRINCIPAL.  — An  instruction  that  where  a 
master  confers  authority  on  an  employee  to  take  charge  of  a  class  of 
workmen  the  employee  in  directing  the  men  is  not  a  fellow-servant  and 
his  directions  are  the  commands  of  the  master,  was  authorized. 

PLEADING  —  AMENDMENT  —  LIMITATION  OF  ACTION.  —  Addi- 
tional counts  based  on  the  same  grounds  of  negligence  filed  after  the 
expiration  of  two  years  were  not  barred  by  limitation  when  the  original 
and  amended  pleading  were  filed  within  the  two  years  though  the  cause 
of  action  was  defectively  stated  therein. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Joseph  Aufmann  against  the  North  Chicago  Street 
Railroad  Company.  From  a  judgment  of  the  Appellate  Court, 
affirming  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  on  the  case  in  the  Circuit  Court  of  Cook  county 
by  appellee,  Joseph  Aufmann,  against  the  North  Chicago  Street 
Railroad  Company,  appellant,  to  recover  for  personal  injuries. 
The  accident  upon  which  the  action  was  founded  happened  on  De- 
cember 23,  1896,  between  seven  and  eight  o'clock  p.  m.,  at  appellant's 
cable  barn  at  the  southwest  corner  of  Wrightwood  and  Sheffield 
avenues,  in  the  city  of  Chicago.  Sheffield  avenue  extends  north  and 
south  on  the  east  side  of  the  barn,  and  Wrightwood  avenue  extends 
east  and  west  on  the  north  side.  Lincoln  avenue  comes  in  at  the 
intersection  of  these  two  streets,  near  the  northeast  corner  of  the 
barn.  The  Lincoln  avenue  cable  cars  of  appellant  enter  the  barn  at 
the  northwest  corner,  pass  along  near  the  west  side  towards  the 
south,  then  turn  to  the  east,  cross  the  barn,  and  go  northward  along 
the  east  side  to  the  northeast  corner,  where  they  pass  out  into  the 
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street.  The  track  upon  which  the  trains  make  the  trips  through  the 
barn  is  called  the  "  loop."  There  are  a  number  of  storage  tracks  in 
the  barn  extending  the  whole  length  of  it.  During  the  hours  of  the 
day  when  traffic  was  slack  the  cable  trains  would  enter  the  barn  and 
be  broken  up,  and  the  cars  placed  upon  the  various  storage  tracks 
until  they  were  again  ready  for  use.  At  the  south  side  of  the  barn 
was  a  transfer  track  with  a  platform  or  table.  Cars  were  pushed 
on  this  platform  or  table  from  the  various  storage  tracks  and  the 
platform  moved  east  or  west  to  some  other  storage  track  on  which 
the  cars  were  to  be  placed.  Between  the  storage  tracks,  every  six- 
teen feet,  were  posts  twelve  inches  square.  At  the  time  of  the 
accident  the  appellee  was  a  member  of  the  barn  crew  which  had  in 
charge  the  making  up  and  breaking  up  of  trains  and  the  transfer  of 
cars  from  one  storage  track  to  another.  On  this  occasion  he  was 
bringing  a  car  from  the  transfer  table  north  upon  the  third  storage 
track  from  the  east,  with  the  intention  of  depositing  it  within  the 
space  inside  the  loop,  and  in  order  to  accomplish  this  it  was  neces- 
sary to  cross  the  loop  tracks.  A  train  came  around  the  loop,  and 
he  was  caught  between  the  car  which  he  was  moving  and  one  of 
those  in  the  train,  and  received  the  injury  for  which  he  sues.  Upon 
a  trial  before  the  court  and  a  jury,  judgment  was  rendered  in  his 
favor  for  $1,500,  which  has  been  affirmed  by  the  Appellate  Court. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W.  Gurley,  of  coun- 
sel), for  appellant. 

David  K.  Tone  and  H.  M.  Ashton,  for  appellee. 

Wilkin,  J.  (after  stating  the  facts).  —  It  is  first  insisted  by  ap- 
pellant as  a  ground  of  reversal  that  the  court  committed  error  in 
sustaining  appellate's  demurrer  to  its  plea  of  the  statute  of  limita- 
tions. The  accident  happened  on  December  23,  1896.  This  suit 
was  begun  on  April  22,  1898.  The  original  declaration  of  one  count 
was  filed  on  May  7,  1898,  and  charged  that  the  defendant  was  the 
owner  of  a  certain  barn,  known  as  the  "  Lincoln  avenue  car  barn ;  " 
that  said  barn  was  supplied  with  switches,  turntables  and  appliances 
for  turning  about,  reversing  and  removing  cars  from  the  main  line ; 
that  a  certain  car  was  moving  along  the  main  line  of  the  defendant 
in  said  barn,  and  that  the  plaintiff  was  switching  another  car  from 
said  main  track,  and  the  first  mentioned  car  collided  with  the  car 
which  he  was  switching,  striking  the  rear  end  of  the  same  and  in- 
juring him  while  he  was  in  the  act  of  applying  the  brake  to  the  car. 
The  negligence  charged  was  that  defendant  failed  to  furnish  plaintiff 
sufficient  assistance  to  enable  him  to  properly  perform  his  duties, 
and  that  the  gripman  in  charge  of  the  cable  train  was  incompetent 
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to  perform  his  duties,  and  negligently  propelled  and  ran  the  cable 
car  against  the  plaintiff  while  the  plaintiff  was  in  the  exercise  of 
ordinary  care.  A  demurrer  was  sustained  to  this  declaration,  and 
on  June  22,  1898,  within  two  years  after  the  accident,  plaintiff  filed 
an  amended  declaration  of  one  count,  alleging  that  he  was  in  de- 
fendant's employ  as  a  groom,  and  while  handling  the  car  in  question, 
and  while  in  the  exercise  of  ordinary  care,  the  defendant,  through  its 
servants,  negligently  and  carelessly  ran  another  cable  train  upon 
and  into  the  car  upon  which  he  was,  thereby  injuring  him.  To  this 
amended  count  the  defendant  pleaded  the  general  issue. 

On  January  17,  1901,  more  than  two  years  after  the  alleged  in- 
jury, the  plaintiff  filed  two  additional  counts,  the  first  charging 
that  the  defendant  negligently  ordered  certain  men,  whose  duty  it 
was  to  handle  the  horse  used  in  switching  the  cars,  to  leave  this 
regular  employment  and  to  work  upon  the  snow  sweeper;  that  it 
was  highly  dangerous  for  one  person  to  handle  said  cars  and  switch 
them  without  assistance;  that  plaintiff  kept  on  switching  said  cars 
and  acting  under  the  immediate  direction  of  said  defendant  with- 
out any  person  to  assist  him ;  and  that,  by  reason  of  such  negligence 
to  supply  sufficient  assistance  in  managing  the  cars,  plaintiff  was 
unable  to  stop  the  car  upon  which  he  was  working  in  time  to  avoid 
the  injury.  The  second  additional  count  charged  that  the  defendant 
caused  the  plaintiff  to  remain  and  continue  in  said  employment, 
promising  that  it  would  within  a  reasonable  time  supply  him  with 
additional  assistance  or  help  in  starting  the  cars,  and  that,  acting 
under  the  immediate  direction  of  said  defendant,  and  without  any 
person  to  assist  in  switching  the  cars,  plaintiff,  while  in  the  exer- 
cise of  ordinary  care,  was  injured  by  reason  of  said  negligence.  On 
February  5,  1901,  plaintiff  filed  two  other  additional  counts,  the 
first  of  which  alleged  that  he  complained  and  notified  the  defendant 
that  he  was  not  supplied  with  any  help  or  assistance  in  switching 
cars  over  said  loop,  and  that  the  switching  of  said  cars  without 
help  was  highly  dangerous;  that  it  promised  to  furnish  additional 
assistance  within  a  reasonable  time,  and  plaintiff,  relying  unon  said 
promise,  continued  to  operate  said  cars  and  was  injured.  The 
second  additional  count  is  substantially  like  the  preceding  one.  To 
these  additional  counts  of  January  17th,  and  February  5th  the  de- 
fendant filed  a  plea  of  the  statute  of  limitations,  to  which  plaintiff 
demurred,  and  the  demurrer  was  sustained.  The  sustaining  of  this 
demurrer  is  assigned  as  error. 

It  seems  to  be  conceded  by  both  parties  that,  if  the  additional 
counts  are  simply  a  restatement  of  the  cause  of  action  alleged  in  the 
Vol.  XX  — 33 
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declaration,  or  some  amendment  thereto  filed  within  two  years  after 
the  date  of  the  accident,  the  demurrer  to  the  plea  of  the  statute  of 
limitations  was  properly  sustained.  But  it  is  insisted  by  appellant 
that  whether  any  of  the  additional  counts  are  simply  a  restatement 
of  the  cause  of  action  alleged  in  the  declaration  filed  within  two 
years,  or  whether  all  of  such  counts  state  an  entirely  new  cause  of 
action,  must  be  determined  by  a  comparison  of  the  additional  counts 
with  the  amended  declaration  filed  June  22,  1898;  that  they  cannot 
be  compared  with  the  original  declaration  of  May  7,  1898,  for  the 
reason  that  a  demurrer  was  sustained  to  that  declaration,  and  is  not, 
as  is  said,  now  in  the  case,  and  is  not  a  sufficient  basis  for  the 
additional  counts;  also,  that  the  amended  declaration  of  June  22, 
1898,  did  not  state  a  cause  of  action  and  was  fatally  defective  on 
motion  in  arrest  of  judgment  and  therefore  it  cannot  be  the  basis 
of  additional  counts.  In  determining  this  last  question  there  must 
be  a  distinction  made  between  a  defective  cause  of  action  and  the 
statement  of  a  cause  of  action  in  a  defective  manner.  If  it  is  a 
wholly  defective  cause  of  action  it  cannot  be  made  a  sufficient  basis 
for  additional  counts  filed  after  the  expiration  of  two  years;  but 
if  the  original  declaration,  and  the  amendments  thereto,  were  merely 
the  statement  of  a  cause  of  action  in  a  defective  manner,  they  would 
be  a  sufficient  basis  for  such  additional  counts.  The  original  decla- 
ration in  the  present  case  alleged  two  separate  and  distinct  causes 
of  the  injury;  one,  the  want  of  sufficient  assistance,  and,  the  other, 
the  negligence  and  incompetency  of  the  servant  in  charge  of  the 
cable  train.  The  demurrer  was  probably  sustained  on  the  grounds 
of  duplicity.  Either  of  the  charges  of  negligence,  if  properly  alleged 
and  proven,  might  constitute  a  good  cause  of  action,  and  a  good 
cause  of  action  was  therefore  stated,  but  in  a  defective  or  objection- 
able manner. 

The  amended  declaration  filed  on  June  22d  alleged  the  in- 
competency or  negligence  of  those  in  charge  of  the  cable  train, 
and  it  is  insisted  by  appellant  that  the  recovery  was  not  upon  that 
ground,  but  for  failing  to  furnish  sufficient  help,  and  therefore  the 
additional  counts  filed  after  the  expiration  of  two  years  were  barred, 
unless  the  original  declaration  could  be  made  the  basis  for  filing 
them.  We  are  of  the  opinion  that  the  allegation  of  the  original 
declaration  as  to  the  failure  of  appellant  to  furnish  necessary  help 
was  a  sufficient  basis  for  the  allegations  of  the  additional  counts. 
The  statute  of  limitations  requiring  a  suit  for  a  personal  injury  to 
be  brought  within  two  years  does  not  apply  to  matters  of  pleading, 
and  should  not  be  given  that  effect  indirectly  by  holding  that  an 
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imperfect  statement  of  a  cause  of  action  is  no  statement  at  all.  In 
the  case  of  Chicago  City  R'y  Co.  v.  Hackendahl,  188  111.  300,  304, 
58  N.  E.  Rep.  930,  931,  we  said:  "  It  has  never  been  held  by  this 
court  that  a  restatement,  in  a  more  perfect  manner,  of  a  cause  of 
action  in  an  amended  declaration,  can  be  regarded  as  the  beginning 
of  the  suit  on  such  cause  of  action.  As  a  general  rule,  the  very 
purpose  of  an  amended  declaration  is  to  state,  in  a  more  accurate 
and  legal  manner  than  it  had  been  previously  stated,  the  cause  of 
"action  for  which  the  suit  was  brought,  and  if  the  rule  contended 
for  by  appellant  were  adopted,  no  declaration  could  be  amended  in 
any  substantial  respect  after  the  time  limited  by  the  statute  for 
bringing  the  suit  had  run.  The  statute  of  limitations  does  not 
apply  to  matters  of  mere  pleading,  and  it  should  not  be  given  that 
effect  indirectly  by  holding  that  an  imperfect  statement  of  a  cause 
of  action  is  no  statement  of  it.  In  Eylenfeldt  v.  111.  Steel  Co.,  165 
111.  185,  46  N.  E.  Rep.  266,  no  cause  of  action  whatever  was  stated 
in  the  original  declaration,  and  it  was  held  that  the  statute  was 
properly  pleaded  to  the  amended  declaration,  which  set  up  a  good 
cause  of  action  after  the  statute  had  run.  If  the  cause  of  action, 
whether  perfectly  or  imperfectly  stated  in  the  original  declaration, 
had  been  abandoned,  and  a  new  cause  of  action  had  been  stated  in 
the  amended  declaration  in  this  case,  the  plea  would  have  been 
good;  or,  if  not  abandoned,  the  plea  would  have  been  good  a§  to 
any  new  cause  set  up  after  the  running  of  the  statute.  Phelps  v. 
111.  Cent.  R.  Co.,  94  111.  548.  There  was  no  error  in  sustaining  the 
demurrer  to  the  plea."  And  so  here,  if  the  additional  counts  filed 
after  the  expiration  of  the  two  years  had  stated  some  other  causes 
of  negligence  than  those  charged  in  the  original  declaration  or  the 
amended  declaration,  then  there  would  be  force  in  appellant's  con- 
tention, but,  as  the  original  declaration  and  all  additional  counts 
charged  either  the  negligent  operation  of  the  cars  or  the  want  of 
sufficient  help  as  the  cause  of  the  accident,  we  are  of  the  opinion 
that  the  court  did  not  err  in  sustaining  the  demurrer  to  the  plea. 

Complaint  is  made  of  the  fourth  instruction  given  on  behalf  of 
the  plaintiff,  to  the  effect  that,  where  a  master  confers  authority 
upon  one  of  his  employees  to  take  charge  and  control  of  a  certain 
class  of  workmen,  such  employee,  in  governing  and  directing  the 
movements  of  the  men  under  his  charge,  is  the  direct  representative 
of  the  master,  and  not  a  fellow-servant,  and  his  orders  and 
directions,  within  the  scope  of  his  authority,  are  the  commands  of 
his  master.  It  is  insisted  that  this  is  but  the  statement  of  an  ab- 
stract proposition  of  law  not  applicable  to  the  facts  of  the  case, 
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and  was  calculated  to  mislead  the  jury.  The  evidence  offered  upon 
the  trial  refutes  this  contention.  Appellee  testified  that  one  Jim 
Cross  was  in  charge  of  the  barns  at  the  time  of  the  accident,  as 
the  representative  of  the  appellant,  and  that  he  (appellee)  made 
complaint  of  the  insufficiency  of  the  help  in  moving  the  cars,  and 
was  instructed  to  go  ahead  and  do  it,  and  that  the  foreman  would 
send  him  some  help  soon  and  look  out  for  him.  This  was  at  least 
some  evidence  upon  which  to  base  the  instruction,  and  it  was  not 
error  to  give  it. 

Complaint  is  also  made  of  the  giving  of  the  fifth  instruction  on 
behalf  of  appellee,  which  is  to  the  effect  that  if  the  jury  have  fairly 
and  impartially'  considered  the  evidence,  facts  and  circumstances 
in  the  case,  and  believe,  from  a  preponderance  thereof,  that  the 
plaintiff  had  proven  his  case  as  laid  in  the  declaration,  or  any  count 
thereof,  they  should  find  the  defendant  guilty.  It  is  insisted  that  no 
count  in  the  declaration  avers  that  the  plaintiff  did  not  know,  or 
in  the  exercise  of  ordinary  care  could  not  have  known,  of  the  risk 
which  caused  the  accident ;  in  other  words,  that  he  did  not  negative 
the  assumption  of  risk.  It  is  also  insisted  that  the  instruction  is  in 
conflict  with  the  decision  of  this  court  in  Illinois  Terra  Cotta  Lum- 
ber Co.  v.  Hanley,  214  111.  243,  73  N.  E.  Rep.  373.  But  the  facts  in 
that  case  are  unlike  the  facts  in  the  present  case.  In  the  case  at 
bar  the  allegation  of  the  declaration  is  that,  while  appellee  was 
engaged  in  switching  cars  over  said  loop  and  acting  under  the  im- 
mediate direction  of  said  defendant,  etc.,  "  said  defendant  carelessly 
and  negligently  ordered  the  plaintiff  to  switch  said  cars  over  said 
loop  to  their  place  of  destination  without  the  assistance  of  said 
servant  or  without  any  help  or  assistance."  We  have  held  that, 
where  a  servant  is  acting  under  the  orders  of  the  master  in  the 
performance  of  dangerous  work,  or  is  doing  dangerous  work  under 
promise  on  the  part  of  the  master  to  furnish  him  a  safe  place  or  a 
sufficient  number  of  servants,  the  servant  is  relieved  from  the  as- 
sumption of  risks  incident  to  the  work  he  is  doing,  and  is  only  pre- 
cluded from  recovering,  under  the  above  circumstances,  where  the 
danger  is  so  imminent  that  no  man  of  ordinary  prudence  would 
engage  in  the  work.  Chicago  &  Eastern  111.  R.  Co.  v.  Heerey,  203 
111.  492,  68  N.  E.  Rep.  74;  Henrietta  Coal  Co.  v.  Campbell,  211  111. 
216,  71  N.  E.  Rep.  863.  Iji  this  respect  the  case  at  bar  materially 
differs  from  the  Illinois  Terra  Cotta  Lumber  Co.  case.  There  was 
no  error  in  giving  the  instruction. 

Complaint  is  next  made  that  the  verdict  is  not  supported  by  the 
evidence.    As  is  well  known,  we  have  nothing  to  do  with  the  weight 
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of  the  evidence,  as  that  is  conclusively  determined  by  the  finding 
of  the  Appellate  Court,  which  in  this  case  is  against  the  contention 
of  appellant.  At  the  close  of  all  the  evidence  appellant  requested 
the  court  to  instruct  the  jury  to  find  it  not  guilty,  which  motion  was 
overruled.  The  ruling  of  the  court  upon  that  motion  would  only 
raise  the  question  of  law  whether  there  was  any  evidence  in  the 
record  fairly  tending  to  support  the  allegations  of  the  declaration, 
which  would  be  the  only  point  we  could  consider.  That  question 
is  not  urged,  and  could  not  reasonably  be  in  the  light  of  the  testi- 
mony in  this  record.  There  is  certainly  some  evidence  fairly  tend- 
ing to  support  the  verdict. 

We  find  no  reversible  error,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


GRAND  TRUNK  WESTERN  R.  CO.  v.  MELROSE 

Supreme  Court,  Indiana,  June,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  —  RISK  OF  EMPLOY- 
MENT —  SAFETY  DEVICE  PERMITTED  TO  REMAIN  OUT  OF 
WORKING  ORDER.  —  An  employee  having  knowledge  that  the  master 
had  established  and  maintained  for  years  a  safety  device  cannot  be  said 
to  have  assumed  the  risk  when  the  master  permits  it  to  become  out  of 
order  and  to  remain  so,  without  notice  to  the  employee  or  knowledge 
on  his  part. 

SAME  — COLLISION  OF  TRAIN  WITH  CAR  THAT  ESCAPED  FROM 
SIDE  TRACK  DURING  STORM.  —  Where  a  locomotive  engineer  knew 
that  a  safety  device  for  the  prevention  of  cars  escaping  from  a  side 
track  to  the  main  track  had  been  maintained  for  years  and  he  had  no 
knowledge  or  means  of  knowledge  that  the  device  was  not  in  working 
order  or  that  the  company  had  abandoned  it,  he  was  not  guilty  of  con- 
tributory negligence  as  matter  of  law  in  approaching  the  place,  though  a 
heavy  storm  was  prevailing,  for  not  observing  increased  care  to  avoid 
a  collision  with  a  car  that  because  of  the  want  of  repair  of  the  safety 
device  and  of  the  storm  had  been  blown  from  the  siding  to  the  main 
track. 

INSTRUCTION.  —  An  instruction  that  plaintiff  could  recover  if  the  derail 
switch  was  out  of  order  to  the  railroad  company's  knowledge  was 
erroneous  as  impliedly  denying  the  right  of  the  company  to  employ  any 
other  device  to  prevent  the  car  being  blown  from  the  siding  and  there 
being  evidence  that  the  escaped  car  had  been  so  locked  and  fastened  by 
the  brake  that  it  was  immovable  by  the  wind  except  by  an  unusual  storm. 
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SAME  — ACTUAL  AND  IMPUTED  KNOWLEDGE  OF  PLAINTIFF.— 
It  was  material  to  plaintiff's  right  to  recover  that  he  should  establish  not 
only  want  of  actual  knowledge  but  also  imputed  knowledge  of  the  con- 
dition of  the  safety  device,  and  therefore  an  instruction  that  he  must  show 
that  he  did  not  know  of  such  condition  was  erroneous  in  limiting  plain- 
tiff's knowledge  to  actual  knowledge. 

Appeal  from  Circuit  Court,  La  Porte  County. 

Action  by  Robert  Melrose  against  the  Grand  Trunk  Western  Rail- 
way Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
appealed  to  the  Appellate  Court,  from  whence  the  case  is  trans- 
ferred under  Burns'  Ann.  St.  1901,  §  13371*,  to  the  Supreme  Court. 
Reversed  and  remanded. 

Saml.  Parker  and  Anderson,  Du  Shane  &  Crabill,  for  ap- 
pellant. 

F.  E.  Osborn  and  Brick  &  Bates,  for  appellee. 

Hadley,  J.  —  This  action  was  brought  by  the  appellee,  Robert 
Melrose,  a  locomotive  engineer,  to  recover  damages  for  personal 
injuries  received  by  him  while  in  the  employ  of  the  appellant.  The 
accident,  in  which  appellee  was  injured,  occurred  on  April  25,  1902. 
At  the  time  he  was  the  engineer  in  charge  of  the  engine  which  was 
drawing  a  passenger  train  from  Chicago  to  Battle  Creek,  Mich.,  over 
appellant's  railroad,  which  runs  through  the  village  of  Haskells, 
Ind.  The  train  was  due  at  Haskells  at  10:20  p.  m.,  but  was  a  few 
minutes  behind  time.  A  violent  wind  and  rain  storm  was  prevailing 
at  Haskells  at  that  time.  The  train  passed  through  the  village  and 
was  moving  rapidly,  when,  at  a  point  about  two  miles  east  of  that 
station,  it  collided  with  an  empty  box  car  standing  on  the  track. 
The  collision  caused  the  engine  to  leave  the  track  and  fall  on  its 
side.  The  appellee  did  not  escape  from  the  engine,  but  went  over 
with  it,  was  caught  and  held  in  the  wreckage,  and  thereby  sustained 
the  injuries  of  which  he  complains.  At  Haskells  and  beyond  the 
railroad  runs  almost  due  east  and  west.  At  the  place  named,  on  the 
north  side  of  the  main  track  appellant  has  a  side  track  1,800  feet 
long,  that  connects  at  the  east  end  with  the  main  track.  This  side 
track  was  used,  among  other  things,  for  the  storage  of  cars.  For 
three  or  four  years  prior  to  the  middle  of  February,  1902,  this  sid- 
ing had  a  derailing  switch  connecting  it,  at  the  east  end,  with  the 
main  track.  At  the  time  of  the  accident,  owing  to  the  accumula- 
tions of  ice  and  snow,  rendering  the  switch  difficult  of  operation, 
the  loose  rail  of  the  derailing  device  was  spiked  up  to  the  rail  on  the 
main  track  and  the  derail  was  thereby  rendered  inoperative. 

At  some  time  shortly  before  the  accident,  an  empty  box  car  was 


20  American  Negligence  Reports.  519 

run  in  on  this  siding  and  left  standing  on  the  side  track.  On  the 
day  of  the  accident  a  freight  train  crew,  in  the  employ  of  appellant, 
had  occasion  to  pull  this  car  out  of  the  siding  onto  the  main  track, 
in  order  to  get  some  cars  from  behind  it.  After  getting  the  other 
cars  out,  this  empty  box  car  was  "  kicked  "  in  on  the  siding  and 
ridden  to  its  place  by  a  brakeman  of  the  freight  train  crew,  who 
applied  the  brake  and  stopped  it  and  left  it.  The  point  on  the  siding 
where  the  box  car  was  left  was  about  sixteen  inches  lower  than  the 
east  end  of  the  siding  where  it  connected  with  the  main  track,  and 
about  400  feet  distant  therefrom.  At  9 150  p.  m.  of  April  25,  1902, 
thq  box  car  was  still  on  the  side  track  and  the  main  track  was  clear. 
At  that  time  a  freight  train  running  east  had  passed  Haskells  Sta- 
tion, and,  proceeding  eastward,  passed  the  place  where  the  collision 
occurred.  When  appellee  arrived  with  his  train  the  storm  that  was 
then  raging  at  that  place  blew  from  a  southwest  to  a  northeasterly 
direction,  did  considerable  damage  to  buildings,  trees,  fences  and 
telegraph  lines  in  the  vicinity  of  Haskells,  and  was  raging  at  the 
time  of  the  collision.  After  the  passage  of  the  freight  above  men- 
tioned, from  some  cause,  the  box  car  alluded  to  above  was  passed 
out  of  the  siding  onto  the  main  track  and  driven  eastward,  and  was 
overtaken  and  struck  by  appellant's  train,  which  caused  the  accident. 
Such  of  the  above  facts  as  are  relied  upon  by  plaintiff  as  constitut- 
ing appellant's  liability,  are  stated  in  four  different  ways,  in  so 
many  paragraphs  of  complaint,  each  paragraph  proceeding  upon 
the  theory  that  the  box  car  was  blown  from  its  place  on  the  siding 
out  on  the  main  track  and  to  the  point  where  the  collision  occurred. 
Each  paragraph  of  complaint  was  held  to  be  good  on  demurrer  and 
appellant  answered  the  general  denial.  There  was  a  verdict  and 
judgment  for  appellee.  The  overruling  of  the  several  demurrers  to 
the  complaint  and  appellant's  motion  for  a  new  trial  give  rise  to  the 
questions  presented. 

1.  The  principal  objection  urged  against  the  first  and  second 
paragraphs  is  the  want,  in  each,  of  a  sufficient  averment  that  ap- 
pellant had  knowledge,  either  actual  or  imputed,  that  the  box  car 
was  left  on  the  siding  unfastened  and  unguarded,  and  liable  to  be 
forced  out  on  the  main  track;  and  knowledge  that  the  main  track 
was  obstructed  with  the  box  car  before  the  arrival  of  the  express 
driven  by  the  plaintiff.  The  discussion  here  invited  by  counsel  for 
appellant,  and  which  has  heretofore  had  extended  consideration  by 
this  court,  involves  the  questions  —  whether  it  is  necessary  to  the 
complaint  in  such  cases  to  allege  knowledge  in  the  master,  when  it 
is  shown  by  averments  that  the  asserted  defective  condition  of  the 
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working  place,  and  upon  which  the  negligence  relied  on  is  based, 
was  created  by  the  affirmative  act  or  omission  of  the  master  and 
plainly  open  to  observation?  or  whether  the  rule  requiring  aver- 
ments of  knowledge  in  the  master  applies  only  to  latent  defects  and 
perils?  For  an  elaborate  collection  of  cases  upon  these  subjects, 
see  Indiana  Oil  Co.  v.  O'Brien,  160  Ind.  271,  65  N.  E.  Rep.  918,  66 
N.  E.  Rep.  742;  Railroad  Co.  v.  Duel,  134  Ind.  156,  14  Am.  Neg. 
Cas.  557n,  33  N.  E.  Rep.  355.  These  interesting  questions  become 
unimportant  here  because,  as  we  view  the  first  and  second  para- 
graphs, knowledge  in  the  defendant  is  sufficiently  alleged  to  with- 
stand a  demurrer.  Among  other  things  it  is  averred  in  these  para- 
graphs "  that  said  side  track  was  so  constructed  and  connected,  and 
operated  with  defendant's  main  track,  that  cars  left,  or  stored  upon 
said  side  track,  would,  when  pulled  or  pushed  by  a  locomotive  en- 
gine, or  when  moved  in  any  other  manner,  pass  from  said  side  track 
to  and  upon  the  main  track."  It  is  further  alleged  "  that,  in  order 
to  properly  protect  the  public  in  the  use  of  its  said  railway  line  and 
to  guard  against  accidents  and  collisions  with  trains  upon  its  main 
lines,  and  to  protect  the  lives  and  limbs  of  its  employees  in  charge 
of  the  trains  operated  upon  said  railway  lines,  it  is,  and  ever  since 
defendant  has  owned  and  operated  said  railway  line  it  has  been, 
necessary  that  defendant  use  care  in  the  use  and  operation  of  its 
switches  and  side  track  aforesaid  to  prevent  collisions  of  cars  with 
trains  running  upon  its  main  track,  and  that  no  cars  be  placed  upon 
said  side  track  or  be  permitted  to  stand  thereon  in  such  manner  that 
trains  passing  upon  and  along  its  main  line  might  collide  with  said 
car,  or  in  such  a  manner  that  said  car  might  be  pushed  or  forced 
or  in  any  other  way  run  out  of  said  side  track  to  and  upon  the  main 
track  of  said  defendant  company,  and  thereby  be  permitted  to  col- 
lide with  trains  being  operated  upon  said  main  line;  that  on  said 
date  the  defendant  had  full  knowledge  of  all  of  the  matters  and 
things  averred  in  the  premises ;  that  on  said  25th  day  of  April,  1902, 
and  before  the  time  for  the  train  and  engine  operated  by  the  plain- 
tiff was  due  to  pass  said  station  aforesaid,  and  to  pass  over  that  part 
of  defendant's  said  main  line  east  of  Haskells  aforesaid,  the  de- 
fendant, by  its  representatives,  agents,  employees  and  servants  in 
charge  of  a  train  of  freight  cars  on  its  said  railroad,  placed  and 
caused  to  be  placed  upon  its  aforesaid  side  track  at  and  near  the 
aforesaid  station  of  Haskells,  an  empty  car,  well  knowing  at  the 
time  that  plaintiff  was  operating  and  running  its  train  as  aforesaid 
upon  its  main  line  and  track  as  aforesaid,  and  well  knowing  that  if 
said  car  should,  in  any  manner,  leave  or  be  permitted  to  leave  said 
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side  track,  and  in  any  manner  or  way  be  removed  or  permitted  to  be 
removed,  or  pushed  or  pulled  from  said  side  track  to  and  upon  the 
main  line  of  said  defendant  company,  that  the  said  car  would  collide 
with  the  engine  and  train  in  plaintiff's  charge,  and  that  great  loss 
of  life  and  personal  injury  would  be  the  probable  result  thereof." 
It  is  also  shown  that  the  defendant  had  used  the  side  track  at 
Haskells  for  the  setting  and  storage  of  cars  for  more  than  a  year, 
and  had  full  knowledge  of  all  the  facts  in  the  premises  alleged  in 
the  several  paragraphs. 

The  general  averment  of  knowledge  is  distributive  in  its  mean- 
ing, and,  we  think,  fairly  relates  to  the  nature  of  the  side  track ;  its 
relation  to  the  main  track;  the  construction,  office  and  operation  of 
the  derailing  device;  the  spiking  and  fastening  of  the  derail  so  it 
could  not  be  used  to  prevent  the  passage  of  cars  from  the  side  to 
the  main  track ;  that  the  freight  car  was  left  on  the  side  track  un- 
guarded, and  that,  without  the  use  of  the  derail,  cars  stored,  or 
set  on  the  side  track,  and  left  unfastened  and  unguarded,  were  liable 
to  be  moved  by  the  wind  or  other  power  out  on  to  the  main  track. 
The  matter  of  the  defendant's  knowledge  is  further  shown  by  the 
averment  that  the  defendant  failed  to  keep  the  main  track  clear, 
"  well  knowing  "  at  the  time  that  the  train  in  charge  of  the  plaintiff 
would  pass,  and  "  well  knowing  "  that  if  any  substantial  obstruction 
was  permitted  on  the  main  track  a  serious  collision  would  occur, 
and  "  with  full  knowledge  of  the  facts  alleged  in  the  premises,  per- 
mitted an  empty  freight  car  to  drift  out  of  the  side  track  on  to  the 
main  track."  It  is  not  necessary  that  the  defendant's  knowledge 
should  be  specifically  averred  to  each  particular  item.  Railroad  Co. 
v.  Krapf,  143  Ind.  647,  655,  14  Am.  Neg.  Cas.  518,  36  N.  E.  Rep. 
901 ;  Railroad  Co.  v.  Jones,  108  Ind.  551,  555,  9  Am.  Neg.  Cas.  289M, 
9  N.  E.  Rep.  476.  The  allegations  concerning  the  defendant's 
knowledge  contained  in  the  first  and  second  paragraphs  of  the  com- 
plaint, we  think,  were  sufficient  to  call  for  an  answer,  and  if  in- 
definite or  unsatisfactory  to  the  defendant,  it  had  its  ample  remedy 
by  motion.  No  other  objection  to  these  paragraphs  is  pointed  out, 
and  we  think  they  were  each  clearly  good. 

2.  The  third  and  fourth  paragraphs  of  the  complaint  are  closely 
allied,  and  differ  from  the  first  and  second  in  predicating  actionable 
negligence  upon  the  defendant's  failure  to  maintain,  in  good  repair, 
a  derailing  device  previously  constructed  by  it  on  the  east  end  of 
the  side  track.  It  is  averred  that  the  purpose  of  the  derail  was  as  a 
s&fety  device  to  prevent  cars  or  trains  from  running  from  the  side 
track  to  and  upon  the  main  track,  and  was  so  arranged  that  cars 
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could  not  possibly  pass  from  the  side  track  to  the  main  track  with- 
out some  one  in  charge  to  operate  the  derail ;  that  said  derail  was 
constructed,  kept  in  repair,  and  operated  by  the  defendant  for  many 
years  as  a  part  of  its  railroad  system,  and  known  to  and  relied  upon 
by  the  plaintiff,  but  his  duties  as  the  engineer  of  an  express  train 
did  not  require  him  to  run  his  train  into  or  over  said  side  track,  and 
he  did  not  know  or  have  the  means  of  knowing  that  said  derail  had 
been  spiked  and  fastened  and  rendered  useless,  and  he  fully  believed 
it  was  in  good  working  order.  About  two  months  prior  to  April  25, 
1902,  the  defendant  negligently  failed  to  maintain  the  derail  in  work- 
ing order,  and  negligently  spiked  and  fastened  it  as  a  part  01  the 
continuous  rail  of  the  side  track,  so  that  said  derail  could  not  be 
disconnected  to  prevent  cars  on  the  siding  from  being  forced  out  on 
the  main  track,  and  ever  since  said  time  the  defendant  had  negli- 
gently suffered  the  derail  to  remain  out  of  repair  and  out  of  use, 
and  in  a  condition  to  permit  cars  to  run  from  the  side  track  onto  the 
main  track;  that  before  the  time  the  train  operated  by  the  plaintiff 
was  due  to  pass  Haskells,  the  defendant  caused  to  be  run  in  from 
the  main  track  onto  the  side  track  an  empty  freight  car,  and  negli- 
gently left  the  freight  car  standing  upon  the  side  track  unfastened, 
"  well  knowing  at  the  time  that  the  aforesaid  derail  switch  arrange- 
ment had  been  spiked  and  fastened,"  thereby  rendering  the  switch 
in  a  condition  that  cars  could  run  out  of  the  siding  onto  the  main 
track ;  and  negligently  failed  to  fasten,  or  in  any  manner  to  secure 
said  freight  car  so  as  to  prevent  its  leaving  the  side  track  and  run- 
ning out  upon  the  main  track,  and  that  the  defendant  had  full 
knowledge  of  all  the  matters  averred  in  the  paragraph.  In  addition 
to  the  allegations  of  the  third,  it  is  averred  in  the  fourth  paragraph 
that  the  defendant  negligently  left  the  freight  car  standing  upon  the 
siding,  "  well  knowing  at  the  time  that  the  derail  had  been  spiked 
and  fastened,  and  was  not  in  working  order  and  the  side  track  so 
connected  with  the  main  track  that  cars  could  pass  from  the  side  to 
the  main  track,  and  negligently  failed  to  fasten,  or  in  any  manner  to 
secure  said  car  so  as  to  prevent  it  from  leaving  the  side  track  and 
negligently  failed  to  repair  the  derail  and  put  the  same  in  working 
order  so  as  to  prevent  the  wind,  or  other  power,  from  forcing  said 
car  out  upon  the  main  track.  The  defendant,  at  said  time,  had  full 
knowledge  of  all  the  matters  and  things  averred  in  this  paragraph 
of  complaint." 

We  are  unable  to  see  how  the  general  rule  asserted  by  appellant's 
counsel  can  help  the  client  in  this  case,  namely,  that  the  master  is 
not  bound  to  furnish  the  servant  with  the  newest  and  best  safety 
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devices,  nor  any  particular  kind,  but  that  the  master's  duty  is  ful- 
filled when  he  furnishes  a  reasonably  safe  place  to  work,  and  em- 
ploys such  appliances  as  are  reasonably  safe  for  the  work  designed. 
As  respects  the  assumption  of  the  risk,  the  question  here  is  not 
whether  the  defendant  was  bound  to  put  in,  and  keep  in  repair,  the 
derails  to  keep  stored  and  detached  cars  from  being  fortuitously 
forced  out  onto  the  main  track.  The  fact  is  that  the  defendant  did 
put  them  in,  and  had  maintained  them  as  a  safety  device  for  many 
years  before  the  plaintiff's  injury.  The  question  presented,  there- 
fore, is,  can  the  company,  after  having  adopted  and  successfully 
used  the  derails  for  a  long  period,  permit  them  to  get  and  remain  out 
of  working  order,  for  an  unreasonable  length  of  time,  or  remove  or 
destroy  the  device  altogether,  without  substituting  other  efficient 
means  of  escaping  the  same  peril,  and  be  unanswerable  to  an  engi- 
neer injured  by  the  absence  of  the  derail,  who  had  knowledge  of 
the  device,  and  who  was  relying,  and  had  the  right  to  rely,  upon  its 
being  in  working  order,  at  the  time  of  his  injury.  The  law  did  not 
require  the  company  to  put  in  the  derails,  but  it  did  require  it  to 
employ  such  means  at  that,  and  all  other  sidings,  as  would  make 
the  operation  of  the  railroad  reasonably  safe  against  derelict  cars 
escaping  from  the  siding  to  the  main  track.  The  means  was  a  mat- 
ter of  choice,  within  the  limits  of  reasonable  safety,  but  when  the 
company  elected  to  put  in  derails  as  its  chosen  safety  device  against 
such  dangers,  it  was,  while  it  pretended  to  maintain  that  system,  as 
much  duty  bound  to  keep  the  derails  in  proper  working  order  as  it 
was  to  keep  any  other  part  of  its  track,  or  appliances,  in  proper  con- 
dition. A  workman  going  into  the  employ  of  a  railroad  company 
is  bound  to  take  notice  of  all  the  apparent  situations,  conditions  and 
appliances,  in  ways,  and  working  places,  that  have  been  provided  by 
the  company  and  is  required  to  assume  the  risk  of  all  the  usual 
dangers  that  are  incident  to  such  places  and  conditions  in  conduct- 
ing the  business  of  the  railroad.  And  when  such  conditions  and 
appliances  have  been  employed  by  the  company  for  many  years,  as 
alleged,  and  the  workman  has  taken  notice  thereof,  and  shaped  his 
conduct  with  respect  to  care,  in  accordance  therewith,  it  would  be 
unreasonable  and  unjust  to  permit  the  company  to  make  a  change, 
or  permit  the  same  to  become  and  remain  out  of  working  order,  and 
thus  increase  the  hazard  of  the  employment,  without  notice  to  those 
exposed,  and  it  will  not,  therefore,  do  to  say  that  an  employee  in- 
jured by  such  new  and  unknown  peril  had  assumed  the  risk.  Hunt 
v.  Kane,  ioo  Fed.  Rep.  256,  40  C.  C.  A.  372 ;  Bender  v.  St.  C,  etc., 
R.  Co.,  137  Mo.  240,  250,  37  S.  W.  Rep.  132;  Sherman  v.  Chicago, 
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etc.,  R'y  Co.,  34  Minn.  259,  16  Am.  Neg.  Cas.  349*1,  25  N.  W.  Rep. 
593.  Both  the  third  and  fourth  paragraphs  of  complaint  show  that 
the  plaintiff  knew  of  the  derailing  device  and  that,  when  in  working 
order,  no  car  could  pass  to  the  main  track  from  the  siding  without 
being  accompanied  by  some  one  to  set  and  adjust  the  derail ;  that  the 
plaintiff  passed  the  point  in  the  night,  had  never  used  the  siding, 
and  had  no  knowledge,  or  means  of  knowledge,  that  the  device  was 
not  in  working  order,  or  that  the  company  had  abandoned  it  Under 
such  facts  it  cannot  be  said,  as  matter  of  law,  that  the  plaintiff,  even 
though  he  approached  the  place  in  the  face  of  a  violent  storm,  took 
upon  himself  the  risk  of  an  unfastened  car  being  driven  by  the  wind 
from  the  siding  to  the  main  track,  or  that  he  was  guilty  of  contribu- 
tory negligence  for  not  observing,  on  account  of  the  storm,  increased 
care  to  avoid  accident  from  such  escaped  car.  The  demurrer  to 
each  of  the  third  and  fourth  paragraphs  of  the  complaint  was 
properly  overruled. 

3.  It  is  earnestly  contended  that  the  first  and  second  instructions 
given  by  the  court  upon  the  request  of  the  plaintiff  were  erroneous 
and  harmful  to  appellant.  In  the  first  the  court  called  attention  to 
the  plaintiff's  theory  of  the  case,  and  in  the  second  to  the  essential 
elements  the  plaintiff  should  establish  to  entitle  him  to  recover,  both 
of  which,  in  substance,  follow :  First.  The  plaintiff  sues  for  dam- 
ages for  injuries  which  he  claims  were  caused  by  reason  of  the  neg- 
ligent failure  of  the  company  properly  to  maintain  a  derail  switch 
arrangement,  by  reason  of  which  negligence  an  empty  box  car  was 
permitted  to  blow  out  on  the  main  track  and  cause  the  injury.  Sec- 
ond. The  plaintiff  has  the  burden  of  proving  all  material  alle- 
gations of  his  complaint.  To  recover  he  must  prove  that, 
when  injured  he  was  in  the  employ  of  the  company,  and  that 
the  injury  was  the  result  of  the  negligence  of  the  defendant, 
in  its  failure  properly  to  maintain  the  derail  switch  arrangement, 
and  in  allowing  an  empty  box  car  to  be  upon  its  main  track  and 
cause  the  collision.  "  The  essential  elements  to  be  proven  by  the 
plaintiff  in  order  that  he  may  recover  are,  that  he  shall  establish  to 
your  satisfaction  that  the  said  derail  switch  arrangement  was  de- 
fective, or  not  in  working  order ;  that  the  plaintiff  did  not  know  of 
said  condition,  and  that  the  company  had  notice  or  knowledge  of  the 
same,  or  that  the  nonworking  condition  of  the  derail  had  existed 
for  such  a  period  of  time  prior  to  the  injury  that  in  your  judgment 
the  company  ought  to  have  known  of  it.  Then  in  addition  if  you 
find  that  the  plaintiff  himself  was  not  guilty  of  negligence  contribut- 
ing to  the  injury,  he  has  made  out  his  case  and  should  recover."    In 
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other  words,  the  jury  is  informed  that  the  plaintiff  has  made  out  his 
case  and  should  recover  if  he  has  satisfactorily  established  three 
things:  I.  That  the  derail  switch  was  defective  or  not  in  working 
order;  2,  that  the  plaintiff  did  not  know  of  the  condition;  3,  that 
the  defendant  did  know,  or  ought  to  have  known  it. 

We  do  not  see  how  the  last  instruction  can  be  sustained.  It 
implies  the  absolute  duty  of  the  railroad  company  to  maintain  the 
derail  in  working  order.  It  impliedly  denies  the  right  of  the  com- 
pany to  employ  any  other  kind  of  device,  however  efficient,  and 
approved  by  railroading  experts,  to  prevent  cars  from  being  blown 
out  of  the  siding.  It  implies  that  the  failure  to  keep  the  derail  in 
working  order  was  conclusive  evidence  of  the  company's  negligence. 
It  is  entirely  too  narrow.  In  effect  it  takes  the  question  of  defend- 
ant's negligence  from  the  jury.  There  was  evidence  tending  to 
show  that  the  box  car,  after  being  placed  on  the  side  track,  was  so 
locked  and  fastened  by  the  brake  as  to  render  it  immovable  by  the 
wind,  except  by  an  unusual  and  extraordinary  wind  storm.  Under 
this  evidence  —  assuming  that  the  derail  was  out  of  working  order  — 
the  company  was  entitled,  on  the  subject  of  its  negligence,  to  submit 
to  the  jury  the  question,  whether  the  manner  in  which  the  box  car 
was  fastened  and  secured  on  the  side  track  was  such  reasonable 
precaution  against  the  car  being  forced  out  of  the  siding  by  the 
wind,  as  would  amount  to  ordinary  care  under  all  the  facts  and 
circumstances  existing  at  that  particular  siding.  The  master  owes 
to  his  servant  ordinary  care  to  provide  a  reasonably  safe  working 
place.  But,  as  a  rule,  he  is  not  required  to  adopt  any  particular 
mode  of  construction,  kind  of  device,  or  appliance,  to  be  in  the  exer- 
cise of  ordinary  care.  The  test  generally  is,  not  whether  this  or 
that  kind  of  means  have  been  adopted,  but  whether,  with  the  method 
of  construction,  or  particular  device  or  appliance  employed,  the 
place,  under  all  the  circumstances  of  the  case,  is  reasonably  safe  for 
a  performance  of  the  duties  of  the  employment.  Wabash,  etc.,  R. 
Co.  v.  Ray,  152  Ind.  392,  398,  51  N.  E.  Rep.  920;  Railroad  Co.  v. 
Driscoll,  176  111.  330,  52  N.  E.  Rep.  921;  Kern  v.  De  Castro;  etc., 
Co.,  125  N.  Y.  50,  25  N.  E.  Rep.  1071 ;  Bohn  v.  Railroad  Co.,  106 
Mo.  429,  16  Am.  Neg.  Cas.  502n,  17  S.  W.  Rep.  580;  Hewitt  v. 
Flint,  etc.,  R.  Co.,  67  Mich.  61,  16  Am.  Neg.  Cas.  122,  34  N.  W. 
Rep.  659;  Norfolk,  etc.,  R.  Co.  v.  Cromer,  101  Va.  667,  44  S.  E. 
Rep.  898;  Labatt,  Master  &  Servant,  vol.  1,  §  35;  3  Elliott's  R.  R., 
§  1272;  Sheets  v.  Railroad  Co.,  139  Ind.  682,  689,  14  Am.  Neg.  Cas. 
554*>  39  N.  E.  Rep.  154.  It  is  not  negligent  per  se  to  fail  to  main- 
tain a  derailing  device.     Norfolk,  etc.,  R.  Co.  v.  Cromer,  101  Va. 
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(&7,  44  S.  E.  Rep.  898.  It  is  not  always  negligence  to  fail  to  pro- 
vide a  side  track  with  stop  blocks.  Hewitt  v.  Flint,  etc.,  R.  Co.,  67 
Mich.  61,  16  Am.  Neg.  Cas.  122,  34  N.  W.  Rep.  659.  It  is  also 
essentially  necessary,  in  such  cases,  that  the  plaintiff  prove  that  the 
injuries  complained  of  resulted  proximately  from  the  alleged  negli- 
gence of  the  defendant.  Railroad  Co.  v.  Young,  146  Ind.  374,  376, 
45  N.  E.  Rep.  479,  and  cases  cited.  In  the  former  part  of  the  in- 
struction the  court  directed,  in  a  general  way,  that  the  plaintiff  must 
prove  that  his  injuries  resulted  from  the  negligence  of  the  railroad 
company  in  failing  to  maintain  the  derail,  but  this  element  of  the 
case  is  wholly  omitted  from  that  part  of  the  instruction  in  which 
the  court  undertakes  to  sum  up  the  particular  facts  that  will  entitle 
the  plaintiff  to  recover.  The  language  is :  "  The  essential  elements 
necessary  to  be  proven  by  the  plaintiff,  in  order  that  he  may  recover 
are,  *  *  *  then,  in  addition,  if  you  find  that  the  plaintiff  himself 
was  not  guilty  of  negligence  contributing  to  the  injury,  he  has  made 
out  his  case  and  should  recover."  The  very  best  that  may  be  said  of 
the  instruction  in  this  particular  is  that  it  is  ambiguous  and  cal- 
culated to  confuse  and  mislead  the  jury. 

Another  objection  to  the  instruction,  equally  fatal,  is  found  in 
the  second  essential  element  enumerated,  namely,  the  limitation  of 
the  plaintiff's  knowledge,  to  actual  knowledge.  The  words  of  the 
court  are:  "That  the  plaintiff  did  not  knovv  of  such  condition." 
So  far  as  the  question  related  to  the  plaintiff's  contributory  negli- 
gence the  fact  of  his  knowledge,  actual  or  contributory,  was  matter 
of  defense,  and  not  necessary  to  the  plaintiff's  right  of  action,  but 
as  showing  his  right  to  recover,  and  that  he  did  not  take  upon  him- 
self the  risk  of  the  impaired  derails,  as  a  peril  ordinarily  incident  to 
the  employment,  or  as  one  so  apparent,  and  so  long  existing  that 
he  should  have  known  it  by  the  exercise  of  ordinary  care,  and  held 
to  have  assumed  it  by  continuing  in  the  service,  the  want  of  knowl- 
edge both  actual  and  imputed  became  material  facts  for  him  to 
establish,  to  warrant  a  recovery.  Indianapolis,  etc.,  Co.  v.  Foreman, 
162  Ind.  85,  101,  69  N.  E.  Rep.  669,  102  Am.  St.  Rep.  185,  and  cases 
cited ;  Indiana,  etc.,  Oil  Co.  v.  O'Brien,  160  Ind.  266,  270,  65  N.  E. 
Rep.  918, 66  N.  E.  Rep.  742,  and  cases  collated ;  Penn.  Co.  v.  Ebaugh, 
152  Ind.  531,  534,  S3  N.  E.  Rep.  763 ;  Chicago,  etc>  R.  Co.  v.  Glover, 
154  Ind.  584,  586,  587,  57  N.  E.  Rep.  244;  Wood,  Master  and  Ser- 
vant, §  422. 

For  error  of  the  court  in  giving  instruction  No.  2  the  judgment 
must  be  reversed.  Numerous  other  questions  are  presented,  relat- 
ing to  the  admission  and  exclusion  of  evidence,  but  as  such  ques- 
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tions  are  not  likely  to  arise  again  upon  a  retrial  of  the  case,  we 
omit  their  consideration. 

Judgment  reversed,  and  cause  remanded,  with  instructions  to 
grant  the  appellant  a  new  trial. 


AMBROZ  v.  CEDAR   RAPIDS  ELECTRIC   LIGHT 

AND  POWER  COMPANY. 

Supreme  Court,  Iowa,  July,  ipo6. 


DANGEROUS  PREMISES  —  TRESPASSERS  —  BOY  INJURED  BY 
STEAM  FROM  BLOW-OFF  PIPE.  —  Where  it  appeared  that  defend- 
ant's power  house  was  on  the  bank  of  an  arm  of  a  shallow  lake,  the 
shore  of  which  had  been  filled  in  by  defendant  with  cinders  from  its 
boiler  room,  and  that  it  maintained  a  blow-off  pipe  running  under  the 
cinders  to  the  water's  edge,  and  that  plaintiff,  a  boy  twelve  years  of 
age,  in  company  with  other  boys,  while  fishing  in  the  lake  was  struck 
and  injured  by  a  blast  of  steam  from  such  blow-off  pipe,  and  there  was 
no  evidence  that  defendant  had  title  to  the  soil  at  the  place  of  the  accident, 
and  that  it  had  knowledge  that  men  and  boys  passed  along  the  place,  and 
had  done  so  for  years,  for  the  purpose  of  fishing,  the  evidence  was 
insufficient  to  have  justified  the  jury  in  holding  the  plaintiff  to  have  been 
a  trespasser  at  the  time  of  the  injury  and  defendant  was  liable  for  the 
injuries  sustained  by  plaintiff  who  was  not  guilty  of  contributory  negli- 
gence as  matter  of  law  in  being  in  front  of  the  pipe. 

Appeal  from  Superior  Court  of  Cedar  Rapids. 

Action  to  recover  damages  for  personal  injuries.  Verdict  for 
plaintiff,  and  from  judgment  thereon  the  defendant  appeals.  Af- 
firmed. 

S.  K.  Tracy,  W.  E.  Steele  and  John  A.  Reed,  for  appellant. 

Rickel,  Crocker  &  Tourtellot  and  Joseph  Mekota,  for  ap- 
pellee. 

McClain,  C  J.  —  Defendant's  power  house  is  located  in  a  portion 
of  the  city  of  Cedar  Rapids  devoted  almost  exclusively  to  railroad 
and  manufacturing  purposes.  At  the  rear  of  the  plant  and  across 
the  alley  from  it  is  an  arm  of  a  small,  shallow  lake,  the  shore  of  which 
has  .been  filled  out  by  defendant  by  the  deposit  of  cinders  taken  from 
its  boiler  room.  Men  and  boys  have  been  in  the  habit  for  many 
years  of  fishing  along  the  bank  of  this  arm  of  the  lake,  and  workmen 
and  others  have  been  accustomed  to  pass  and  repass  along  the  shore 
to  such  extent  as  to  wear  tracks  in  the  cinders.    The  blow-off  pipe 
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from  defendant's  boilers  is  extended  under  the  alley  and  under  the 
cinders  forming  the  lake  bank  at  this  place,  and  has  its  opening 
near  the  water's  edge.  Plaintiff,  a  boy  of  twelve  years  of  age,  with 
a  company  of  the  same  age,  while  engaged  in  fishing,  was  struck  in 
the  back  by  a  blast  of  steam  from  this  blow-off  pipe  and  was  severely 
injured,  and  this  suit  is  to  recover  damages  for  such  injury. 

The  principal  complaint  on  the  part  of  appellant  is  that  the  court 
failed  to  instruct  the  jury  with  reference  to  an  issue  as  to  whether 
plaintiff  was  a  trespasser.  We  find  no  evidence  in  the  record  which 
would  have  justified  the  jury  in  holding  plaintiff  to  be  a  trespasser  on 
defendant's  premises  at  the  place  where  he  was  injured.  It  does 
not  appear  that  defendant  had  title  to  the  soil  at  the  place  of  the 
accident,  and  the  mere  fact  that  it  had  built  out  the  shore  of  the  lake 
at  this  point  by  depositing  cinders,  and  was  making  use  of  the  land 
thus  built  out  between  the  alley  and  the  lake  would  not,  as  it  seems 
to  us,  render  it  unlawful  for  persons  to  go  along  the  shore  of  the  lake 
for  purposes  not  involving  any  interference  with  such  use  of  the 
made  land  by  defendant  as  it  was  making  in  connection  with  its 
plant.  The  instruction  of  the  court,  given  at  the  request  of  de- 
fendant, that  defendant  had  the  right  to  use  and  occupy  the  premises 
and  to  drive  trespassers  therefrom  does  not  amount,  as  we  think,  to 
the  announcement  by  the  court  as  the  law  of  the  case  of  the  con- 
clusion that  plaintiff  was  a  trespasser  in  fishing  along  the  shore  of 
the  lake.  However  this  may  be,  the  court  submitted  the  case  to  the 
jury  on  the  theory  that  if  defendant,  through  its  agents  and  em- 
ployees, knew  that  men  and  boys  were  frequently,  during  the  fishing 
season,  engaged  in  fishing  at  the  rear  of  the  works  and  in  the  vicinity 
of  the  place  where  the  blow-off  pipe  of  defendant  discharged,  and 
knew  that  such  persons  were  likely  to  be  in  the  vicinity  of  the  end 
of  the  pipe  at  any  time  during  the  day,  and,  notwithstanding  such 
knowledge,  without  warning  violently  blew  off  the  steam  from  its 
boilers  through  such  pipe,  thereby  injuring  the  plaintiff,  and  that 
this  act  of  blowing  off  steam  without  warning  was  in  wanton  dis- 
regard of  the  safety  of  persons  whom  the  defendant  had  reason  to 
believe  might  be  in  the  vicinity  of  the  end  of  said  pipe  and  be  injured 
by  reason  of  such  discharge  of  steam,  then  they  were  to  determine 
whether  or  not  the  defendant  was  negligent  in  causing  the  discharge 
of  steam  which  injured  the  plaintiff  without  giving  him  warning. 
No  objection  is  made  to  this  instruction,  and  we  think  that  it 
eliminates  many  questions  as  to  whether  or  not  plaintiff  was  techni- 
cally a  trespasser,  for  even  as  to  trespassers  the  defendant  was 
charged    with    the    duty    of    not    wantonly    disregarding    their 
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safety  if  it  had  reason  to  believe  that  they  would  be  placed  in  danger 
by  any  action  on  its  part.  Kinchlow  v.  Midland  Elevator  Co., 
(Kan.)  46  Pac.  Rep.  703,  1  Thompson,  Negligence  (jbd  ed.),  §  1030. 
Even  as  to  persons  technically  trespassers,  a  landowner  is  liable  for 
permitting  dangers  to  exist  unguarded  where  persons  are  in  the 
habit  of  coming  if  he  knows  that  they  are  liable  to  be  injured 
thereby.  Penso  v.  McCormich,  125  Ind.  116,  25  N.  E.  Rep.  156,  9 
L.  R.  A.  313,  21  Am.  St.  Rep.  211 ;  City  of  Pekin  z/.  McMahon,  154 
111.  141,  39  N.  E.  Rep.  484,  27  L*  R.  A.  206,  45  Am.  St.  Rep  114; 
Bransom's  Adm'r  v.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193.  In  such 
cases  it  has  been  said  by  this  court  that  the  negligence  must  be 
wanton  or  must  evince  indifference  to  the  safety  of  others.  Gwynn 
v.  Duffield,  66  Iowa,  708,  25  N.  W.  Rep.  523,  55  Am.  Rep.  286.  But 
to  constitute  the  wantonness  or  indifference  which  will  render  the 
act  causing  the  injury  negligent  as  to  such  persons  it  is  not  necessary 
that  there  be  a  design  or  intention  to  do  injury.  Jacksonville  S.  E. 
R.  Co.  v.  Southworth,  135  111.  250,  25  N.  E.  Rep.  1093 ;  Redington  v. 
Pacific  Postal  Tel.  &  C.  Co.,  107  Cal.  317,  40  Pac.  Rep.  432,  48  Am. 
St.  Rep.  132. 

The  court  instructed  the  jury  that  it  was  the  wanton  disregard  of 
the  safety  of  persons  whom  the  defendant  had  reason  to  believe 
might  be  in  the  vicinity  of  the  end  of  its  blow-off  pipe  that  would 
constitute  negligence.  To  constitute  wantonness  or  indifference  to 
the  safety  of  persons  who  might  reasonably  be  expected  to  be  in  a 
position  where  they  would  be  injured  by  the  sudden  discharge  of 
steam  from  the  blow-off  pipe,  it  was  not  necessary  that  defendant 
should  have  known  of  the  presence  of  the  particular  person  injured, 
but  it  was  sufficient  if  it  had  knowledge  that  persons  were  likely 
to  be  in  a  position  to  be  injured  if  the  steam  was  thus  discharged 
without  warning.  The  case  was  properly  submitted  to  the  jury  with 
reference  to  defendant's  liability. 

Plaintiff's  contributory  negligence  was  also  left  to  the  jury  by  a 
proper  instruction.  The  mere  fact  that  he  knew  or  might  reasonably 
be  expected  to  know  of  the  existence  of  the  pipe  by  its  projection 
from  the  bank  would  not  charge  him  with  knowledge  that  it  might 
be  used  in  such  a  way  as  to  imperil  his  safety.  The  blow-off  pipe 
was  used  not  oftener  than  twice  each  day,  and  plaintiff  had  never 
before  been  in  this  locality.  He  was  not  warned  in  any  way  as  to 
the  use  to  which  the  pipe  might  be  put,  or  that  the  place  in  front  of 
the  pipe  was  a  dangerous  place. 

What  we  have  said  substantially  disposes  of  all  the  errors  assigned 
Vol.  XX  — 34 
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as  to  the  admission  or  exclusion  of  testimony  and  as  to  the  refusal 
of  instructions  asked. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


HICKS  v.  WABASH  R.  R.  CO. 

Supreme  Court,  Iowa,  July,  1906. 


RAILROADS  —  CARRIER  AND  PASSENGER  —  BAGGAGE  DE- 
STROYED BY  FIRE  IN  STATION.  —  Where  the  plaintiff  after  arriv- 
ing at  a  junction  found  that  there  were  no  trains  running  on  the  de- 
fendant's road  by  which  she  could  reach  her  destination  and  took  another 
line,  but  for  lack  of  time  her  trunk  was  not  checked  with  her  but  re- 
mained at  the  junction  until  she  arrived  at  her  destination  when  the 
defendant's  agent  there  telegraphed  the  agent  at  the  junction  to  for- 
ward the  trunk  which  was  rechecked  and  carried  in  defendant's  baggage 
car  to  the  destination  and  the  check  was  mailed  to  the  agent,  the  trans- 
portation of  the  trunk  was  not  as  passenger's  baggage  and  the  defendant 
was  liable  only  as  a  carrier  of  goods  for  the  loss  of  the  trunk  by  a  fire 
that  occurred  at  the  destination  of  the  plaintiff. 

COMMON  CARRIER  —  WAREHOUSEMAN.  —  The  liability  of  a  com- 
mon carrier  as  such  terminates  when  the  goods  have  reached  their 
destination  and  are  ready  for  delivery  and  that  thereafter  the  carrier 
is  warehouseman  only  though  the  consignee  has  had  no  chance  to  take 
the  goods  away. 

Appeal  from  District  Court,  Fremont  County. 

Action  to  recover  the  value  of  a  trunk  and  its  contents,  belonging 
to  plaintiff,  transported  by  defendant  as  a  common  carrier  of  pas- 
sengers, as  baggage,  from  the  town  of  New  Conception,  in  Missouri, 
to  Shenandoah,  Iowa,  and  there  destroyed  by  accidental  fire.  The 
defendant  denied  that  plaintiff  was  a  passenger  on  defendant's  road 
and  that  the  trunk  of  plaintiff  was  transported  as  baggage,  and 
further  alleged  that  the  trunk  and  its  contents  were  transported  by 
defendant  as  a  common  carrier  of  goods,  and  were  accidentally 
destroyed  by  fire  after  reaching  their  destination  and  without  fault 
on  the  part  of  defendant.  There  was  a  verdict  for  defendant,  and 
from  the  judgment  thereon  plaintiff  appeals.    Affirmed. 

W.  E.  Mitchell,  for  appellant. 

T.  S.  Stevens,  for  appellee. 

McClain,  C.  J.  —  Plaintiff  arrived  with  her  trunk  at  the  town  of 
New  Conception  on  the  train  of  the  Chicago  Great  Western  Railroad 
Company,  with  the  intention  of  there  taking  a  train  on  the  defendant 
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road  for  her  destination,  which  was  Shenandoah.  Finding,  how- 
ever, that  no  trains  were  running  on  the  defendant  road  by  which 
she  could  reach  her  destination,  she  proceeded,  on  the  suggestion 
of  defendant's  agent,  who  was  also  the  agent  of  the  Chicago  Great 
Western  Railroad  Company,  on  the  train  of  the  latter  to  another 
point  in  Missouri,  from  which  by  a  roundabout  way  she  reached 
Shenandoah  over  defendant's  road.  By  reason  of  lack  of  time  plain- 
tiff's trunk  was  not  rechecked  from  New  Conception,  and  remained 
there  until  plaintiff  arrived  at  Shenandoah,  when  defendant's  agent 
telegraphed  to  the  agent  at  New  Conception  to  forward  plaintiff's 
trunk  with  charges  for  storage  and  transportation.  The  trunk  was 
then  rechecked  from  New  Conception  to  Shenandoah,  and  the 
check  was  sent  by  railroad  mail  to  defendant's  agent  at  Shenandoah. 
The  evidence  tends  to  show  that  the  trunk  was  carried  in  defendant's 
baggage  car  and  unloaded  at  Shenandoah  about  nine  o'clock  on 
Sunday  night,  and  that  there  was  no  baggage  master  usually  present 
to  receive  and  deliver  baggage  arriving  on  thai  train.  One  Miller, 
representing  a  transfer  company,  had  agreed  with  plaintiff  that  he 
would  receive  the  trunk  when  it  arrived  and  transport  it  to  plaintiff's 
residence ;  but  in  the  absence  of  any  baggage  master  he  did  not  at- 
tempt to  secure  the  trunk  on  its  arrival,  and  before  he  called  for  it 
the  next  morning  the  defendant's  station  house  and  all  the  baggage 
contained  therein,  presumably  including  plaintiff's  trunk,  were  de- 
stroyed by  fire  without  defendant's  fault. 

Counsel  for  appellant  insist  on  two  different  views  of  the  relations 
of  plaintiff  and  defendant,  under  either  of  which,  as  he  claims, 
plaintiff  was  entitled  to  recover:  I.  That  plaintiff's  trunk  was  trans- 
ported by  defendant  as  baggage,  and  that  defendant,  as  common  car- 
rier of  passengers,  was  liable  therefor  until  the  plaintiff  had  had  a 
reasonable  opportunity  to  receive  it  and  take  it  away;  and  2,  that, 
if  the  defendant  was  a  common  carrier  of  goods  as  to  the  trunk, 
then  defendant  was  liable  therefor  as  common  carrier,  because  plain- 
tiff had  an  agent  present  at  the  arrival  of  the  trunk  ready  to  take  it 
away,  and  was  unable  to  do  so  by  reason  of  the  fault  of  defendant 
in  not  having  some  agent  there  authorized  to  deliver  the  trunk  to 
plaintiff's  representative. 

1.  We  think  it  is  perfectly  clear  that  defendant  was  not  as  to  this 
trunk  the  carrier  of  a  passenger's  baggage.  The  trunk  was  not 
carried  from  New  Conception  to  Shenandoah  as  the  baggage  of  a 
passenger,  even  though  it  may  have  been  checked  and  carried  in  a 
baggage  car.  A  carrier  of  passengers  is  liable  for  baggage  only 
when  the  baggage  is  checked  and  transported  as  incident  to  the 
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transportation  of  a  passenger,  and  plaintiff  was  not  a  passenger  on 
defendant's  road  from  New  Conception  to  Shenandoah.  The  trunk 
remained  at  New  Conception  in  the  possession  of  the  Chicago  Great 
Western  Railroad  Company  until  the  agent  of  that  company,  who 
was  also  the  agent  of  defendant  company,  checked  it  to  Shenandoah, 
in  pursuance  of  an  order  from  defendant's  agent  to  forward  it  with 
storage  and  transportation  charges.  The  trunk  was  therefore  for- 
warded by  defendant  as  a  carrier  of  goods  for  hire,  and  not  as  pas- 
senger's baggage.  That  a  carrier  transporting  goods  as  baggage 
which  is  not  in  fact  the  baggage  of  a  passenger  is  not  liable  for 
such  baggage  as  a  carrier  of  passengers  is  well  settled.  See  Beers 
v.  Boston  &  A.  R.  Co.,  67  Conn.  417,  34  Atl.  Rep.  541,  32  L.  R.  A. 
535,  52  Am.  St.  Rep.  293. 

2.  But  the  defendant  was  beyond  question  a  common  carrier  of 
goods  as  to  plaintiff's  trunk  from  New  Conception  to  Shenandoah, 
for  it  undertook  to  transport  the  trunk  for  a  reasonable  compensa- 
tion to  be  paid,  and  the  only  question  on  this  branch  of  the  case  is 
whether  its  liability  as  common  carrier  had  terminated  and  that  of 
warehouseman  had  arisen  before  the  destruction  of  the  trunk  by 
fire  in  defendant's  station  house ;  for  it  is  conceded  that  the  loss  .was 
one  for  which  the  defendant  would  be  liable  if  it  still  held  the  trunk 
as  common  carrier,  but  would  not  be  liable  if  the  trunk  was  in  its 
possession  as  warehouseman.  The  rule  which  has  been  consistently 
adopted  by  this  court  from  the  beginning  is  that  the  liability  of  the 
common  carrier,  as  such,  terminates  when  the  goods  have  reached 
their  destination  and  are  ready  for  delivery  to  the  consignee,  and 
that  thereafter  the  carrier  is  warehouseman  only,  even  though  the 
consignee  has  received  no  notice  of  the  arrival  of  the  goods  at  their 
destination  and  has  had  no  opportunity  to  take  them  away.  Francis 
v.  Dubuque  &  S.  C.  R.  Co.,  25  Iowa,  60,  95  Am.  Dec.  769;  Mohr 
v.  Chicago  &  N.  W.  R.  Co.,  40  Iowa,  579 ;  Independence  Mills  Co.  v. 
Chicago  &  N.  W.  R.  Co.,  72  Iowa,  535,  34  N.  W.  Rep.  320,  2  Am. 
St.  Rep.  258.  The  general  weight  of  authority  no  doubt  is  that  the 
carrier  remains  liable  as  carrier  until  the  consignee  has  had  a  reason- 
able opportunity  to  take  the  goods.  This  is  the  ruling  announced 
by  the  New  Hampshire  court  in  the  leading  case  of  Moses  v.  Boston 
&  Maine  R.  R.,  32  N.  H.  523,  64  Am.  Dec.  381,  followed  in  New 
York,  Faulkner  v.  Hart,  82  N.  Y.  413,  37  Am.  Rep.  574,  in  Michi- 
gan, McMillan  v.  Michigan  S.  &  N.  I.  R.  R.  Co.,  16  Mich.  79,  93 
Am.  Dec.  208,  and  in  many  other  jurisdictions.  But  this  court  has 
followed  the  Massachusetts  rule  announced  in  Norway  Plains  Co. 
7'.  Boston  &  Maine  R.  R.,  1  Gray  (Mass.)  263,  61  Am.  Dec.  423; 
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Rice  v.  Hart,  118  Mass.  201,  19  Am.  Rep.  433,  and  approved  in 
Illinois  (Merchants'  Dispatch  Trans.  Co.  v.  Moore,  88  111.  136,  30 
Am.  Rep.  541),  and  in  some  other  jurisdictions  as  well  as  in  Iowa. 
The  cases  from  Massachusetts  and  Illinois  just  cited  illustrate  the 
application  of  this  rule  to  cases  very  similar  to  the  one  before  us, 
and  there  can  be  no  question  that  under  this  rule  the  defendant  had 
ceased  to  be  a  common  carrier  as  to  the  plaintiff's  trunk  when  it  was 
placed  in  its  station  house,  and  had  become  liable  therefor  as  ware- 
houseman only.  The  rule  as  to  termination  of  liability  for  baggage 
is  different  from  that  as  to  goods.  See  Mote  v.  Chicago  &  N.  W.  R. 
Co.,  27  Iowa,  22,  1  Am.  Rep.  212;  Ditman  Boot  &  Shoe  Co.  v. 
Keokuk  &  W.  R.  Co.,  91  Iowa,  416,  59  N.  W.  Rep.  257,  51  Am.  St. 
Rep.  352. 

But,  as  already  pointed  out,  there  is  no  occasion  to  discuss  the 
question  whether  if  defendant  had  been  transporting  plaintiff's  trunk 
as  baggage  it  would  have  been  liable  for  its  loss.  Defendant  can  be 
liable,  if  at  all,  only  as  a  common  carrier  of  goods.  Counsel  for  ap- 
pellant contends  that  even  as  to  goods  the  consignee  is  entitled  to  an 
opportunity  to  receive  them  from  the  carrier  as  carrier,  and  that  the 
relation  of  warehouseman  intervenes  only  when  the  consignee  is 
not  ready  to  take  the  goods  on  their  arrival.  But  as  above  indicated, 
such  is  not  the  rule  in  this  State,  and  even  if  it  were,  the  plaintiff 
does  not  make  out  a  case  under  the  evidence ;  for  while  Miller,  the 
agent  of  the  transfer  company,  had  authority  to  receive  the  trunk 
on  its  arrival  he  did  not  attempt  to  get  it,  nor,  so  far  as  disclosed  in 
the  evidence,  advise  the  agent  of  the  defendant  that  he  was  ready  to 
take  it.  It  does  not  appear  that  if  he  had  demanded  the  trunk  when 
it  arrived  by  applying  to  the  night  operator  of  defendant  in  charge  of 
the  station  it  would  not  have  been  delivered  to  him.  But  we  need 
not  go  into  a  discussion  of  the  evidence  on  this  point  for  we  are 
satisfied  to  follow  the  rule  recognized  by  the  previous  decisions  of 
this  court. 

The  judgment  of  the  trial  court,  based  on  a  verdict  rendered  under 
instructions  correctly  stating  the  rule  as  to  defendant's  liability, 
recognized  in  the  previous  decisions  of  this  court,  is  affirmed. 
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CROFT  v.  CHICAGO,  R.  I.  &  P.  R.  CO. 

Supreme  Court,  Iowa,  September,  1906. 


RAILROADS  —  LICENSEE  —  WIFE  OF  STATION  AGENT  INJURED 
BY  DERAILED  TRAIN  WHILE  ASSISTING  HUSBAND.  —  Where 
it  appeared  that  as  a  freight  train  of  defendant  was  passing  a  station  in 
which  at  the  time  the  plaintiff  was  assisting  her  husband,  the  station 
agent,  an  engine  and  cars  were  derailed  because  of  defective  roadbed 
and  excessive  speed  and  crashed  into  the  station  and  injured  the  plaintiff, 
she  was  a  licensee  and  defendant  owed  her  ordinary  care  and  was  liable 
for  the  injuries  sustained. 

EVIDENCE— PERSON  ACTING  AS  SUPERINTENDENT.  — Evidence 
that  the  plaintiff  was  accustomed  to  assist  her  husband  in  his  duties  as 
station  agent  was  known  to  defendant's  superintendent  who  was  the 
person  to  whom  the  station  agent  reported  and  from  whom  he  received 
his  orders  was  properly  admitted  as  tending  to  show  knowledge  of 
defendant's  as  to  plaintiff's  work  and  acquiescence  therein. 

NOTICE  OF  NO  ADMITTANCE  ON  DOOR  OF  OFFICE.  — A  notice 
tacked  on  the  office  door  forbidding  all  persons  except  certain  employees 
to  enter  it  was  a  fact  to  be  taken  in  consideration  by  the  jury  and  did  not 
of  itself  make  out  the  plaintiff  not  to  be  a  licensee. 

Appeal  from  District  Court,  Muscatine  County. 

Action  to  recover  damages  arising  out  of  a  personal  injury.  A 
trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff, 
and  the  defendant  appeals.    Affirmed.    . 

Carroll  Wright,  J.  L.  Parrish  and  Carskaddan,  Burk  &  Pep- 
per, for  appellant. 

E.  M.  Warner  and  Richman  &  Richman,  for  appellee. 

Bishop,  J.  —  The  accident  resulting  in  the  injury  of  which  plain- 
tiff complains  occurred  at  Buffalo,  this  State,  a  station  on  the  line 
of  defendant's  railway.  Plaintiff's  husband,  S.  H.  Croft,  was  agent 
for  defendant  at  said  station,  and  resided  with  his  family  in  a  portion 
of  the  depot  building  provided  by  defendant  for  that  purpose.  Pass- 
ing through  Buffalo,  the  railway  tracks  run  east  and  west,  the  one 
used  by  west-bound  trains  being  nearest  the  depot  building. 
The  building  is  one  story  in  height,  and  a  platform  extends  the  full 
length  east  and  west.  The  waiting  room  for  passengers  is  located 
at  the  extreme  west  end.  There  is  then  an  office  with  a  bay  window 
looking  out  upon  the  platform,  then  a  freight  room,  and  then  the 
living  rooms  for  the  agent  at  the  extreme  east  end.  From  the  wait- 
ing room,  the  freight  room  and  the  living  rooms,  doors  open  out  upon 
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the  platform.  The  office  is  entered  by  one  door  leading  from  the 
waiting  room  and  another  leading  from  the  freight  room.  In  brief, 
the  circumstances  of  the  accident  were  that  as  a  west-bound  freight 
train,  being  drawn  by  two  engines,  was  passing  through  the  station 
the  rear  engine  and  a  number  of  cars  became  derailed ;  one  of  the 
cars  so  derailed  —  a  stock  car  loaded  with  railroad  iron  —  crashed 
into  the  building,  demolishing  the  entire  building  with  the  exception 
of  the  agent's  living  rooms.  At  the  moment  of  the  accident  plaintiff 
was  in  the  office  room  assisting  her  husband  in  his  station  work,  and 
she  was  caught  in  the  wreckage  and  sustained  severe  injuries.  The 
gravamen  of  the  action  is  negligence,  and  the  averments  in  respect 
thereto  are  that  the  condition  of  the  track  at  the  place  where  the  de- 
railment took  place  was  defective  in  that  the  ties  were  old  and  rot- 
ten to  such  an  extent  that  the  rail  spikes  "  had  very  insecure  hold 
therein,  and  the  said  ties  were  so  rotten  and  weak  as  to  be  of  insuf- 
ficient strength  to  prevent  the  spreading  of  the  rails  under  the  weight 
of  a  train  running  thereon ;  "  further,  that  when  the  train  in  question, 
which  was  a  heavy  one,  drawn  by  two  locomotives,  and  which  was 
being  run  and  operated  at  a  very  rapid  and  dangerous  rate  of  speed, 
came  upon  such  defective  track,  the  rails  thereof,  because  of  the 
rotten  and  defective  ties,  spread  and  caused  the  train  to  leave  the 
track.    The  answer  is  a  general  denial. 

i.  As  we  have  seen,  plaintiff  was  in  the  office  room  of  the  depot 
at  the  time  of  the  accident.  It  was  made  to  appear  on  her  behalf 
that  the  duties  of  her  husband  as  station  agent  were  onerous  and 
that  during  the  years  of  his  occupancy  of  the  position  she  had  been 
accustomed  to  go  into  the  office  almost  daily  and  assist  him  in  his 
work.  Over  the  objection  of  defendant,  plaintiff  was  then  permitted 
to  show  that  the  course  of  conduct  thus  pursued  was  wejl  known  to 
and  acquiesced  in  by  defendant's  superintendent  in  charge  of  the 
division.  The  point  of  the  objection  was  that  it  did  not  sufficiently 
appear  that  the  person  designated  as  superintendent  was  in  fact  such ; 
further,  that  no  showing  had  been  made  that  the  matter  of  the  con- 
duct of  the  business  of  the  station  came  within  the  scope  of  the 
powers  and  duties  of  the  superintendent.  There  was  direct  evidence 
that  the  person  named  acted  as  superintendent,  and  the  husband  of 
plaintiff  testified  that  he  received  his  orders  from,  worked  under  and 
made  his  reports  to  such  person  as  superintendent.  It  is  not  con- 
ceivable that  the  defendant  was  ignorant  of  the  course  of  business 
thus  disclosed.  In  view  thereof,  we  think  a  conclusion  of  authority 
and  duty  was  warranted,  and  hence  that  the  introduction  of  the 
evidence  involved  no  error. 
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2.  By  the  fourth  instruction,  given  by  the  court  on  its  own 
motion,  the  jury  was  told  in  substance  that  if  previous  to  the  time 
of  the  accident,  plaintiff  was  in  the  habit  of  going  to  the  ticket  office 
to  assist  in  the  work  thereof,  and  that  this  was  with  the  consent  of 
her  husband,  the  agent,  and  known  to  the  superintendent  of  the 
division,  who  either  assented  thereto  or  made  no  objection  to  her 
presence  there,  then  she  would  have  the  right. to  assume  that  her 
presence  was  with  the  consent  of  defendant ;  that  under  such  circum- 
stances her  relation  to  defendant  would  be  that  of  a  licensee  — 
"  that  is,  a  person  there  with  the  consent  of  defendant,  with  knowl- 
edge that  she  was  likely  to  be  there  at  such  time."  It  is  then  said 
that  "  as  to  her,  as  such  licensee,  defendant  would  be  under  no  obli- 
gation to  change  the  condition  of  its  track  for  her  protection,  even 
after  it  knew  of  such  habit  on  her  part  and  assented  thereto  —  pro- 
vided you  find  such  to  have  been  her  habit  and  that  defendant  did 
so  assent  —  but  it  would  owe  her  the  duty  of  ordinary  care  in  the 
use  of  such  track,  having  regard  to  its  condition  to  avoid  injury  to 
her.  If  it  failed  in  the  exercise  of  such  care  she  could  recover 
against  it."  A  criticism  of  this  instruction  made  by  counsel  for  ap- 
pellant —  and  apparently  presented  in  this  court  for  the  first  time  — 
is  to  the  effect  that  it  was  error  to  include  any  reference  to  the  fact 
that  plaintiff's  presence  in  the  office  was  on  the  invitation  or  with 
the  consent  of  her  husband.  The  precise  point  made  is  that  "  the 
jury  would  rightfully  conclude  from  this  language  that  the  consent 
and  invitation  of  her  husband  and  the  acceptance  of  her  services  in 
his  own  behalf  created  a  relation  by  the  plaintiff  to  the  defendant,  im- 
posing an  obligation  upon  the  part  of  defendant  to  her."  There  is  no 
merit  in  this  criticism.  In  its  last  analysis,  the  material  question  at 
issue  was  the  rightfulness  of  the  presence  of  plaintiff  in  the  office. 
Now  it  will  be  borne  in  mind  that  the  consent  of  defendant  relied 
upon  was  tacit  in  character.  And  as  we  read  the  instruction,  the  fact 
of  the  husband's  consent  is  recited  merely  as  one  of  the  possible 
facts  making  up  the  situation  presented  to  the  defendant  through 
the  knowledge  and  understanding  of  its  superintendent.  If  true, 
therefore,  the  fact  was  proper  to  be  considered  in  giving  interpreta- 
tion to  the  silence  of  such  superintendent.  Upon  no  view  could  it 
be  concluded,  as  counsel  seem  to  think,  that  the  inclusion  of  the 
language  objected  to,  carried  with  it  the  suggestion  that  should  the 
jury  find  that  consent  of  the  husband  was  given,  a  finding  of  employ- 
ment by  defendant  would  be  warranted.  By  no  fair  intendment 
could  the  language  used  be  given  such  interpretation.  Moreover, 
by  the  instruction  as  a  whole,  all  question  of  employment  was  ex- 
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eluded  from  consideration.     In  express  language,  plaintiff  was  as- 
signed position  as  licensee. 

3.  The  more  serious  contention  of  counsel  for  appellant  having 
reference  to  instruction  No.  4  is  that  giving  character  thereto  as  the 
law  of  the  case  the  defendant  was  entitled  thereunder  to  a  verdict, 
an<I  hence  error  arose  upon  the  refusal  of  the  court  to  grant  a  new 
trial.  The  argument  here  is:  First,  that  by  the  instruction  the 
charge  of  a  defective  and  negligent  condition  of  the  track  was 
eliminated  from  the  case  as  a  basis  for  recovery;  second,  that  the 
record  contained  no  proof  that  the  train  was  being  operated  at  a  high 
or  dangerous  rate  of  speed.  The  fact  questions  involved  in  the  con- 
tention will  be  discussed  further  on  in  the  course  of  this  opinion. 
We  shall  stop  at  this  time  only  to  consider  whether  as  matter  of  law 
there  is  merit  in  the  first  point  of  the  argument  thus  made.  Going 
directly  to  the  subject,  we  are  agreed  that  the  instruction  does  not 
warrant  the  broad  conclusion  contended  for  by  counsel.  Consider- 
ing plaintiff  as  a  licensee,  the  jury  is  plainly  told  that  while  the 
defendant  was  under  no  obligation  to  change  the  condition  of  its 
track  for  her  protection,  still  it  was  its  duty  to  exercise  ordinary  care 
in  the  use  of  such  track,  having  regard  to  the  existing  condition,  so 
that  injury  might  not  result  to  her.  Instead  of  eliminating  the  con- 
dition of  the  track  from  consideration,  therefore,  the  instruction 
makes  assignment  of  the  relative  place  or  connection  in  which  such 
condition  is  to  be  given  consideration.  And,  clearly  enough,  this 
accords  with  sound  doctrine.  The  defective  condition  of  the  track, 
if  such  in  fact  existed,  considered  by  itself,  and  unconnected  with 
its  use  for  train  operation,  could  not  constitute  a  menace  to  any  one 
in  or  about  the  depot  building  situated  as  shown  by  the  evidence 
several  hundred  feet  distant.  Thus  considered,  it  may  be  conceded 
that  there  was  no  duty  on  the  part  of  defendant  to  guard  or  repair. 
And  negligence  cannot  exist  in  the  absence  of  an  affirmative  duty. 
But  quite  a  different  question  is  presented  where  the  averment  is 
that  as  related  to  persons  rightfully  in  or  about  the  depot  building 
there  has  been  a  conscious  failure  on  the  part  of  defendant  to  observe 
due  care  in  making  active  use  of  such  defective  track;  as,  for  in- 
stance, that  it  proceeded  to  operate  a  heavy  train  over  it  at  a  high 
and  dangerous  rate  of  speed,  culminating  in  a  derailment  and  wreck, 
and  whereby  injury  and  damage  resulted  to  such  persons.  In  such 
case  the  condition  of  the  track  becomes  material  to  be  considered 
because  of  the  character  and  result  of  the  use  thereof.  There  is,  as 
we  shall  see  more  fully  presently,  a  positive  duty  on  the  part  of  even- 
railroad  company  to  maintain  its  tracks,  and  to  so  operate  its  trains 
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over  them  as  that  persons  rightfully  in  proximity  thereto  shall  not  be 
injured.  Now  the  averment  of  plaintiff  fairly  construed  is  not  of 
separate  acts  of  negligence,  the  one  rooted  solely  in  the  defective 
track  condition,  and  the  other  related  only  to  the  weight  and  speed 
of  the  train.  It  is  of  one  act  of  negligence  arising  out  of  a  conscious 
attempt  made  by  defendant  to  operate  a  heavy  train  rapidly  over  a 
piece  of  track  unsuited  to  the  purpose  because  of  having  been 
allowed  to  become  out  of  repair.  In  our  view,  the  instruction  fairly 
made  a  question  in  the  respect  under  consideration  for  the  jury,  and 
hence  the  error  contended  for  does  not  fcxist. 

4.  It  will  be  remembered  that  plaintiff  claims  in  respect  of  her 
presence  in  the  depot  office  that  she  was  there  assisting  her  husband, 
and  at  his  request  and  with  the  knowledge  and  consent  of  the  de- 
fendant. On  the  assumption  of  the  truth  of  these  facts,  the  court 
in  the  fourth  and  other  instructions  gave  to  her  the  designation  of  a 
licensee.  Accepting  this  as  a  correct  designation,  counsel  for  appel- 
lant argue  at  length,  and  with  much  earnestness,  that  the  defendant 
owed  her  as  such  licensee  no  duty  save  to  refrain  from  inflicting 
upon  her  a  wanton  or  wilful  injury.  It  is  no  part  of  the  argument  of 
counsel  for  appellee  that  the  injury  suffered  by  plaintiff  was  wan- 
tonly or  wilfully  inflicted,  and  we  have  no  occasion  to  consider  the 
case  from  that  point  of  view.  Taking  up  the  argument  as  made,  it 
may  be  conceded  that  in  favor  of  a  bare  licensee  on  railroad  prop- 
erty the  company  owes  no  duty  to  guard  or  repair  in  respect  of  the 
conditions  which  inhere  in  the  property  itself,  or  in  respect  of  the 
usual  and  ordinary  operation  of  trains  over  its  tracks.  And  this  is 
the  doctrine  of  the  authorities  cited  and  relied  upon  by  counsel  for 
appellant  to  overthrow  the  judgment.  But  in  the  case  before  us 
a  recovery  was  not  sought  on  grounds  calling  for  the  application  of 
such  doctrine.  The  conditions  inhering  in  the  depot  building  had 
nothing  whatever  to  do  with  the  accident.  And,  as  to  the  matter 
of  the  train  operation,  the  contention  was  for  affirmative  and  active 
negligence.  Even  as  to  a  licensee,  known  to  be  on  railway  property 
or  whose  presence  may  reasonably  be  expected,  the  company  owes 
the  duty  to  avoid  acts  of  negligence  affirmative  and  active  in  charac- 
ter. Such  is  not  only  wholesome  doctrine,  but  it  is  clearly  the  rule 
of  our  cases.  Murphy  v.  Railway,  38  Iowa,  539 ;  Clampit  v.  Rail- 
way, 84  Iowa,  71,  11  Am.  Neg.  Cas.  530,  50  N.  W.  Rep.  673; 
Thomas  v.  Railway,  103  Iowa,  649,  72  N.  W.  Rep.  783,  39  L.  R.  A. 
399.  The  cases  arising  elsewhere  in  which  a  similar  rule  has  been 
adopted  and  enforced  are  quite  fully  collected  in  the  opinion  in  the 
Clampit  case,  and  we  need  not  stop  for  further  citation.    Now  a 
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licensee,  as  that  term  is  used  in  connection  with  railway  property, 
and  the  operation  of  railway  trains,  is  one  who  goes  upon  the  station 
grounds  or  tracks  for  purposes  other  than  transportation  by  per- 
mission either  express  or  implied.  The  permission  is  express,  of 
course,  when  given  in  terms ;  it  is  implied  when  the  use  is  tolerated 
or  acquiesced  in  under  such  circumstances,  or,  being  known,  is 
allowed  to  continue  for  such  a  length  of  time  as  that  permission 
should  be  inferred.  Murphy  v.  Railway,  supra;  Kay  v.  Railway, 
65  Pa.  St  269,  12  Am.  Neg.  Cas.  525,  3  Am.  Rep.  628;  Berry  v. 
Railway,  124  Mo.  223,  25  S.  W.  Rep.  229.  It  follows  that  if  plain- 
tiff was  accustomed  with  frequency  to  leave  her  living  rooms  in  the 
depot  and  go  into  the  office  to  assist  her  husband  in  his  station  work, 
and  this  was  known  to  the  officers  of  the  defendant  in  charge  of  the 
division,  and  her  conduct  was  acquiesced  in,  or  at  least  not  objected 
to  by  them,  then  the  rightfulness  of  her  presence  there  cannot  be 
open  to  question.  She  was,  to  say  the  least,  a  licensee  whose  presence 
was  to  be  expected,  and  to  whom  the  defendant  owed  the  duty  of 
exercising  due  care  to  avoid  inflicting  injury  upon  her.  And  in  this 
view  a  case  was  made  proper  to  be  submitted  to  the  jury. 

5.  But  counsel  for  appellant  insist  that  the  question  of  the  right- 
fulness of  the  presence  of  plaintiff  in  the  office  is  controlled  by  the 
fact  that  about  a  month  previous  to  the  accident  the  defendant  caused 
to  be  tacked  up  on  the  waiting  room  side  of  the  door  leading  from 
that  room  into  the  office  a  notice  forbidding  all  persons  except  station 
employees,  general  officers  and  telegraph  repairers  from  entering 
the  office.  This  is  to  attach  to  such  fact  a  degree  of  importance  it 
does  not  deserve.  In  its  relation  to  the  case,  it  was  simply  one  fact, 
among  others,  to  go  to  the  jury  bearing  upon  the  general  question 
of  defendant's  consent  to  plaintiff's  presence  in  the  office.  The 
claim  of  the  defendant  that  her  presence  was  not  only  without  con- 
sent, but  was  in  direct  violation  of  a  known  rule,  was  submitted  to 
the  jury  in  the  third  instruction  given,  and  in  terms  as  favorable  to 
defendant  as  it  could  in  reason  expect.  There  was  no  request  for 
further  instruction  on  the  subject. 

6.  Finally,  it  is  insisted  that  the  finding  of  negligence  is  not  sup- 
ported by  the  evidence.  Counsel  say  in  argument  that  not  only  did 
plaintiff  fail  to  substantiate  her  allegation  that  the  train  was  running 
at  a  high  and  dangerous  rate  of  speed,  but  that  the  evidence  con- 
clusively shows  that,  at  the  point  where  derailment  took  place,  the 
track  was  in  a  reasonably  good  condition.  The  derailment  is  shown 
to  have  taken  place  at  or  near  the  east  switch.  And,  beyond  serious 
controversy,  there  was  in  that  vicinity  a  greater  or  less  number  of 
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rotten  and  loose  ties  to  which  the  rails  were  not  and  could  not  be 
securely  spiked.  The  precise  point  at  which  derailment  took  place  is 
involved  in  more  or  less  controversy.  We  shall  not  attempt  to  dis- 
cuss the  testimony.  It  is  sufficient  to  say  that  a  finding  was  war- 
ranted to  the  effect  that  derailment  came  when  the  train  reached  the 
rotted  ties  and  insecurely  spiked  rails.  The  only  witness  who  testi- 
fied directly  as  to  the  speed  of  the  train  said  that  it  was  running  at  a 
rate  of  about  thirty-five  miles  an  hour.  In  addition  to  this  there  was 
the  fact  that  the  lengthy  and  heavy  train,  with  one  of  the  engines 
and  nearly  all  of  the  cars  off  the  track,  ran  about  700  feet  be- 
fore it  crashed  into  and  demolished  the  depot  and  was  brought  to  a 
standstill.  We  think  that  from  this,  and  the  jury  having  found  the 
existence  of  a  defective  condition  of  the  track  at  the  place  of  de- 
railment, a  finding  was  warranted  that  the  train  was  being  operated 
at  a  high  and  dangerous  rate  of  speed  in  view  of  such  track  con- 
dition. This  being  true,  a  conclusion  for  negligence  was  warranted. 
Other  contentions  of  the  appellant  are  either  disposed  of  by  what 
has  already  been  said,  or  are  without  merit.  Finding  no  error,  the 
judgment  must  be  and  it  is  affirmed. 


COY  v.  MISSOURI  PACIFIC  R.  CO. 

Supreme  Court,  Kansas,  July,  1906. 

RAILROADS  —  BOY  ON  TRACK  IN  STREET  STRyCK  BY  FREIGHT 
CAR  THAT  WAS  MOVED  BY  TRAIN  STRIKING  IT  — Where  a 
boy  walking  between  the  rails  of  a  side  track  in  a  public  street  towards 
a  standing  freight  car  being  unloaded  stopped  when  near  the  car  to  pick 
up  some  snow  and  was  almost  instantly  struck  by  the  car  that  had  been 
given  an  impetus  by  a  train  backing  against  it  from  the  other  side,  he 
was  guilty  of  negligence  that  precluded  a  recovery  for  the  injuries 
though  he  was  only  twelve  years  of  age.  # 

Error  from  District  Court,  Allen  County. 

Action  by  Clarence  E.  Coy  against  the  Missouri  Pacific  Railway 
Company.  There  was  a  judgment  for  defendant  and  plaintiff  brings 
error.    Affirmed. 

E.  W.  Myler  and  Ewing,  Gard  &  Gard,  for  plaintiff  in  error. 

J.  H.  Richards,  C.  E.  Benton  and  Campbell  &  Goshorn,  for 
defendant  in  error. 

Per  Curium.  —  Clarence  L.  Coy,  the  son  of  Clarence  E.  Coy, 
was  seriously  injured  by  being  run  into  by  a  car  of  the  Missouri 
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Pacific  Railway  Company.  His  father  brought  ail  action  against 
the  company  to  recover  damages.  Upon  the  trial  the  court  sustained 
a  demurrer  to  the  evidence  of  the  plaintiff,  who  prosecutes  error. 

The  evidence  showed  that  a  freight  car  was  standing  upon  a 
side  track  laid  along  a  public  street  in  Iola,  and  was  being  unloaded. 
Several  drays  were  standing  near  the  car,  and  the  boy,  seeing  them 
from  a  distance,  came  that  way  for  the  purpose  of  getting  a  ride  on 
one  of  them.  At  a  distance  of  about  forty  feet  from  the  car  he  went 
upon  the  track  on  which  it  stood,  and  walked  between  the  rails  until 
he  had  almost  reached  it.  He  then  stooped  over  to  gather  some 
snow  that  lay  on  the  track.  At  this  moment  a  train,  or  a  part  of  a 
train,  was  backed  against  the  car  from  the  other  side,  giving  it  a 
sudden  impetus  towards  him.  It  struck  him,  knocking  him  down, 
and  dragged  him  for  some  distance,  breaking  his  arm  and  inflicting 
other  injuries.  There  was  evidence  tjiat  no  warning  was  given  of 
the  approach  of  the  train,  and  the  negligence  of  the  company  in  that 
respect  may  be  regarded  as  established.  The  demurrer  was  ob- 
viously sustained,  upon  the  theory  that  the  boy's  own  negligence  con- 
tributed to  his  injury  and  precluded  a  recovery.  Former  decisions 
of  this  court  and  of  other:  courts  have  established  the  doctrine  that  it 
is  negligence  as  a  matter  of  law  for  one  to  walk  or  stand  upon  a 
railroad  track  when  there  is  no  necessity  or  occasion  for  so  doing, 
and  that  no  recovery  can  be  had  for  any  injuries  received  under  such 
circumstances  from  a  moving  car  or  engine,  not  knowingly  or  wan- 
tonly caused.  Railway  Co.  v .  Schwindt,  67  Kan.  8,  72  Pac.  Rep. 
573 ;  Zirkle  v.  Railway  Co.,  67  Kan.  77 ',  72  Pac.  Rep.  539 ;  Railway 
Co.  v.  Withers,  69  Kan.  620,  77  Pac.  Rep.  542,  78  Pac.  Rep.  451. 

In  the  present  instance  the  boy  was  not  crossing  the  track,  and 
there  is  no  reason  why  he  should  have  been  upon  it  when  the  car 
was  struck.  The  car  itself  prevented  his  seeing  the  approaching 
train.  The  case  clearly  falls  within  the  doctrine  stated  unless  this 
result  is  prevented  by  the  consideration  that  the  injured  boy  was  but 
twelve  years  old.  His  age,  however,  is  important  only  as  a  mark 
of  capacity.  Bess  v.  Railway  Co.,  62  Kan.  299,  62  Pac.  Rep.  996. 
Whatever  view  might  otherwise  be  taken  of  the  matter  the  boy's 
own  testimony  forbids  any  relaxation  of  the  rule  by  reason  of  his 
tender  years,  for  it  shows  a  degree  of  intelligence,  a  knowledge  of 
the  methods  of  the  operations  of  trains,  and  an  appreciation  of  the 
danger  to  which  his  situation  exposed  him,  such  as  might  be  looked 
for  in  a  person  of  full  maturity.  This  is  illustrated  by  his  statements 
that  he  didn't  think  the  railroad  employees  would  couple  onto  the 
car  while  it  was  being  unloaded ;  that  he  did  while  standing  on  the 
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a  train  porter,  in  discharging  his  duty  to  assist  passengers  pi  eparing 
to  leave  the  train,  picked  up  a  grip  and  jostled  against  the  defendant 
in  error,  threw  him  out  of  his  balance  and  caused  him  to  fall  from 
the  train,  through  the  open  vestibule  at  the  end  of  the  smoker  on  the 
south  side,  from  which  fall  he  received  the  injuries  complained  of. 

The  jury  returned  the  following  questions  and  answers,  upon 
which  the  plaintiff  in  error  claims  that  it  is  entitled  to  a  reversal  of 
the  judgment  in  this  case,  to  wit:  "  10.  Was  there  room  on  the 
chair  car  and  in  the  smoking  car  for  a  person  to  sit  or  stand  in  this 
train  while  going  from  Esbon  to  Lebanon?  Ans.  Yes.  u.  Could 
not  the  plaintiff  have  stood  in  the  chair  car  or  smoking  car  on  this 
train,  while  going  from  Esbon  to  Lebanon?  Ans.  Yes.  12.  Could 
not  the  plaintiff  have  seen,  if  he  had  looked,  that  the  vestibule  door 
was  open,  if  it  was  open,  on  the  south  side,  where  he  was  standing, 
at  the  time  the  train  was  nearing  Lebanon?    Ans.  Yes." 

M.  A.  Low,  W.  F.  Evans  and  Paul  E.  Walker,  for  plaintiff  in 
error. 

D.  M.  Renham  and  J.  T.  Reed,  for  defendant  in  error. 

Smith,  J.  (after  stating  the  facts).  —  We  do  not  think  these  facts 
entitle  the  plaintiff  in  error  to  a  reversal  of  the  judgment.  While 
the  plaintiff  below  might  have  seen,  if  he  had  looked,  that  the  vesti- 
bule door  was  open,  he  had  no  reason  to  suspect  that  it  was  open. 
It  was  the  duty  of  the  trainmen  to  keep  it  closed  between  stations, 
and  he  had  a  right  to  rely  upon  their  performance  of  the  duty.  The 
evidence  is  that  the  plaintiff  did  not,  in  fact,  see  tthat  the  door  was 
open.  On  the  other  hand,  it  was  the  duty  of  the  porter  to  know 
whether  or  not  the  door  was  open,  and  he  is  conclusively  presumed 
to  have  acted  with  the  knowledge  he  should  have  possessed. 

The  jury  was  justified  in  believing  from  the  evidence  that  the 
porter,  knowing  the  door  was  open,  recklessly  pushed  or  jostled 
the  plaintiff  and  caused  him  to  fall  through  the  door  and  off  the 
train.  If  so,  the  negligence  of  the  porter  was  the  proximate  cause 
of  the  resulting  injuries,  and  if,  as  the  defendant  below  contends, 
the  plaintiff  was  guilty  of  negligence  in  riding  within  the  vestibule 
instead  of  within  a  coach,  which  we  do  not  decide,  it  is  still  liable 
for  such  negligence  of  the  porter. 

The  judgment  of  the  District  Court  is  affirmed.  All  the  justices 
concurring. 
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HAYNES  v.  WATERVILLE  &  O.  ST.  R'Y. 

Supreme  Judicial  Court,  Maine,  March,  1906. 


STREET  RAILROADS  —  DEFECTIVE  TRACK.  —  1.  That  a  street  rail- 
road company  was  authorized  by  the  railroad  commissioners  to  run  cars 
before  its  track  was  finished  and  put  in  proper  condition,  does  not  exempt 
the  company  from  liability  for  injuries  resulting  from  the  imperfect  con- 
dition of  the  track. 

SAME  —  HORSE  FRIGHTENED  BY  APPROACHING  CAR.  —  2.  When 
it  appears  that  a  horse  frightened  by  an  approaching  street  car  would 
nevertheless  have  caused  no  injury  but  for  the  imperfect,  unfinished  con- 
dition of  the  railroad  track,  and  hence  that  such  condition  of  the  track 
was  a  contributing  cause  of  an  injury  done  by  the  frightened  horse,  the 
street  railroad  company  is  liable  for  such  injury  even  though  there  was 
no  fault  in  the  management  of  the  car. 

DAMAGES  —  PERSONAL  INJURIES  —  LIFE  EXPECTANCY.  —  3. 
The  expectancy  of  life  of  a  person  injured  is  an  element  to  be  considered 
in  awarding  damages  for  the  injury.  In  determining  this  expectation  of 
life,  the  age  at  which  the  last  two  deceased  paternal  ancestors  died  is  a 
material  factor. 

SAME.  —  4.  The  loss  of  earning  power  is  not  the  extent  of  the  damage  sus- 
tained from  a  serious  physical  permanent  injury  to  a  person.     The  lost 
usefulness  and  enjoyment  out  of  his  prospective  life  are  also  elements  of 
damage. 
(Official.) 

Action  by  Irving  B.  Haynes,  pro  ami,  against  the  Waterville  & 
Oakland  Street  Railway. 

The  action  was  for  damages  for  personal  injuries  suffered  by 
the  plaintiff  July  22,  1903,  at  Oakland,  Me.,  by  having  his  left  hand 
crushed  beneath  the  wheels  of  one  of  the  defendant's  street  cars. 
The  injury  was  caused  by  the  alleged  negligence  of  the  defendant. 
The  hand  was  so  badly  injured  that  it  had  to  be  amputated.  At  the 
time  of  the  accident,  the  plaintiff,  then  ten  years  of  age,  was  riding 
with  his  grandfather  in  an  open  wagon  drawn  by  a  single  horse, 
owned  and  driven  by  the  grandfather.    Plea,  the  general  issue. 

Verdict  for  plaintiff  for  $6,500.  The  jury  also  specially  found  that 
Gideon  C.  Haynes,  the  plaintiff's  grandfather,  who  owned  the  horse 
and  who  was  driving  at  the  time  Qf  the  accident,  was  not  guilty  of 
any  negligence  respecting  the  harness  or  the  team,  which  contributed 
to  the  accident.  A  general  motion  was  filed  by  defendant  to  have  the 
verdict  set  aside,  and  it  also  excepted  to  certain  rulings  made  by  the 
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presiding  justice  during  the  trial.    Only  one  of  the  exceptions  was 
urged  at  the  law  court.    Overruled. 

Argued  before  Wiswell,  C  J.,  and  Emery,  Savage,  Powers  and 
Spear,  JJ. 

Harvey  D.  Eaton,  for  plaintiff. 

Charles  F.  Johnson,  for  defendant. 

Emery,  J.  —  Motion.  —  At  the  time  and  place  of  the  injury  to  the 
plaintiff  from  being  run  over  by  a  car  of  the  defendant  street  rail- 
way company,  in  Main  street,  Oakland,  the  railway  track  was  un- 
finished. The  ground  had  been  leveled  to  a  level  surface,  the  sleepers 
were  laid  on  this  surface  and  the  rails  on  the  sleepers,  but  no  ballast 
or  earth  had  been  filled  in  between  the  sleepers.  The  top  of  the  rail 
was  about  a  foot  above  the  surface  of  the  street.  The  plaintiff  and 
his  grandfather  were  riding  in  a  wagon  along  the  street  to  the  left 
of  the  railway  track  and  a  car  of  the  defendant  was  coming  toward 
them.  When  the  car  came  near,  the  plaintiff's  horse  was  frightened 
by  the  car,  and  after  a  few  moments  swerved  violently  and  upset  the 
wagon,  throwing  the  plaintiff  on  the  track  in  front  of  the  moving 
car,  which  ran  over  him  to  his  injury.  There  was  much  conflict  of 
evidence  as  to  how  all  this  happened,  but  we  think  the  jury  could 
have  legitimately  found  from  the  evidence  in  favor  of  the  plaintiff's 
contention  that  the  horse,  upon  becoming  frightened,  first  made  a 
quick,  sharp  turn  to  the  right  to  get  about  and  away  from  the  car  in 
that  direction,  but,  meeting  and  seeing  the  unballasted  track,  was  re- 
pelled by  it  and  made  an  even  sharper  turn  to  the  left  with  the  effect 
of  upsetting  the  wagon  and  throwing  the  occupants  on  the  track. 
The  jury  might  also  have  found  that  the  horse  would  have  got  round 
and  away  but  for  the  unfinished  condition  of  the  track,  and  that  that 
condition,  combined  with  the  frightening  of  the  horse  by  the  defend- 
ant's car,  was  a  cause  of  the  injury. 

The  defendant  company  contended  that  it  had  before  that  time 
been  duly  authorized  by  the  railroad  commissioners  to  operate  its 
railroad  with  the  track  in  its  unfinished  condition  at  that  place,  but, 
if  so,  that  it  did  not  exempt  it  from  liability  for  injuries  caused  by 
that  condition  to  persons  in  the  situation  of  the  plaintiff.  While  the 
defendant  may  have  had  the  right  to  run  its  cars  at  that  place,  yet 
it  was  bound  to  know  that  it  might  thereby  frighten  horses,  and  it 
should  not  have  left  its  track  in  a  condition  to  add  to  their  fright 
and  prevent  their  getting  out  of  the  way.  There  was  some  evidence, 
therefore,  of  causative  negligence  on  the  part  of  the  defendant  com- 
pany. There  was  some  evidence,  also,  of  the  plaintiff's  freedom 
from  contributory  negligence.  We  do  not  think  the  evidence  pre- 
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pon  derates  so  heavily  the  other  way  as  to  show  unmistakably  that  the 
jury  erred  on  either  issue. 

The  damages  assessed  were  perhaps  large,  but  not  so  glaringly 
excessive  as  to  show  clearly  that  sympathy  or  prejudice  overcame 
the  judgment  of  the  jury.  The  total  loss  of  the  left  hand  by  a  boy 
ten  years  of  age  takes  a  great  deal  of  usefulness  and  enjoyment  out 
of  his  prospective  life.  The  loss  of  earning  power  is  by  no  means 
the  extent  of  the  injury. 

Exceptions.  —  The  motion  to  set  aside  the  verdict  cannot  be  sus- 
tained. As  bearing  upon  the  expectancy  of  life  of  the  plaintiff,  his 
grandfather  was  permitted  to  testify,  against  the  defendant's  ob- 
jection, as  to  the  age  at  which  his  own  father  and  grandfather 
respectively  had  died.  It  is  common  knowledge  that  physicians  and 
life  insurance  companies  regard  the  longevity  of  one's  ancestors  as 
an  important  factor  in  determining  his  expectations  of  life.  The 
various  "  mortality  tables  "  only  give  averages,  and  in  an  individual 
case  the  expectation  may  be  higher  or  lower  than  that  average  by 
reason  of  many  circumstances  peculiar  to  that  case,  such  as  the 
presence  or  absence  of  inherited  disease,  deformity,  etc.  A  descent 
from  robust,  long-lived  stock  gives  greater  promise  of  long  life  than 
descent  from  frail,  short-lived  ancestry,  other  things  being  equal. 

The  defendant  urges  that  if  such  evidence  be  admissible,  then  the 
inquiry  may  branch  out  interminably  as  to  the  length  of  life  of  all 
one's  ancestors  on  both  sides,  through  grandmothers  and  great 
grandmothers.  The  court  has  power,  however,  to  restrain  the  in- 
quiry within  reasonable  limits  within  which  the  effect  or  influence 
can  be  seen.  In  this  case  the  inquiry  did  not  go  beyond  those  limits. 
This  exception  must  be  overruled.    The  others  are  not  urged. 

Motion  and  exceptions  overruled. 


WELLS  V.  NORTHEASTERN  TELEPHONE  CO. 

Supreme  Judicial  Court,  Maine,  April,  1906. 


TELEPHONE:  COMPANIES  —  GUY  WIRES  —  LIGHTNING  —  EVI- 
DENCE. —  1.  The  plaintiff  recovered  a  verdict  of  $804  for  the  destruction 
of  her  barn  and  its  contents  hy  fire  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company  in  the  construction  and  maintenance 
of  its  telephone  line  past  the  plaintiff's  premises  on  the  west  side  of  the 
highway  in  the  town  of  Avon,  One  of  the  defendant's  poles  upon  which 
its  line  wires  were  suspended,  was  erected  within  about  five  feet  of  the 


20  AMERICAN  NEGLIGENCE  REPORTS.  547 

northeast  corner  of  the  plaintiffs  barn,  and  a  guy  wire  consisting  of  a 
piece  of  ordinary  telephone  wire  was  stretched  from  the  pole  to  the 
corner  of  the  bam.  There  was  no  lightning  arrester,  or  other  appliance 
connected  with  this  guy  wire  or  with  the  telephone  wires  in  that  vicinity, 
to  divert  powerful  currents  to  the  earth  at  the  time  of  thunderstorms. 
Immediately  before  the  fire,  a  thundershower  came  up  in  the  vicinity  of 
the  plaintiffs  buildings,  and  there  was  a  discharge  of  lightning  of  ex- 
traordinary violence.  A  board  on  the  corner  post  of  the  northeast  corner 
of  the  barn  was  newly  split  from  a  point  a  little  above  where  the  guy 
wire  was  attached  downward  nearly  to  the  sill.  When  first  seen,  the 
fire  was  in  this  corner  of  the  barn  directly  beneath  the  point  where  the 
guy  wire  was  connected  with  it,  and  there  was  no  indication  that  the  barn 
was  struck  by  lightning  at  any  other  point.  The  plaintiffs  theory  in 
substance  was  that  a  fragment  of  the  lightning  struck  the  telephone  wires 
near  by  and  that  an  electric  current  was  eventually  conducted  by  means 
of  the  guy  wire  to  the  corner  of  the  barn  which  was  thus  ignited.  The 
defendant's  theory  was  that  the  barn  was  destroyed  by  lightning  which 
descended  directly  from  the  clouds  and  communicated  the  fire  without  the 
intervention  of  any  of  its  telephone  wires.  Expert  evidence  in  support  of 
both  theories  was  offered  and  admitted.  In  view  of  the  admitted  limita- 
tions of  human  knowledge  respecting  the  laws  of  electricity  and  the  im- 
measurable potential  of  a  lightning  discharge,  the  opinions  of  electricians 
in  regard  to  its  possibilities  in  a  given  case  cannot  be  adopted  with  the 
same  confidence  as  expert  opinions  based  upon  the  knowledge  of  the  more 
exact  sciences;  and  in  view  of  the  manifest  effects  of  the  lightning  upon 
the  telephone  poles  and  the  corner  board  of  the  barn  in  the  case  at  bar, 
held,  that  the  evidence  warranted  the  jury  in  following  the  conclusion 
of  those  experts  who  believed  that  the  destructive  spark  was  conveyed 
to  the  corner  of  the  barn  by  the  telephone  wires,  in  preference  to  those 
who  testify  that  the  barn  was  struck  by  a  branch  of  a  lightning  bolt  dis- 
charged directly  from  the  clouds. 

SAME.  —  2.  If  the  plaintiffs  theory  is  correct  that  it  was  not  safe  or  suitable 
construction  to  connect  the  guy  wire  with  the  barn  without  a  lightning 
arrester  or  circuit  breaker,  then  the  evidence  warranted  a  finding  by  the 
jury  that  the  defendant  company  did  not  exercise  reasonable  and  ordi- 
nary care  in  establishing  its  line  at  the  point  in  question. 

SAME.  —  3.  If  the  defendant's  theory  is  correct  that  it  is  utterly  impracticable 
to  divert  lightning  currents  from  such  a  wire  to  the  earth  by  means  of 
any  insulators  or  circuit  breakers  hitherto  devised,  it  cannot  be  said  to 
be  manifest  error  on  the  part  of  the  jury  to  find  that  such  wire  should 
not  have  been  attached  to  the  barn  at  all,  and  that  in  making  such  a 
connection,  the  defendant,  if  possessed  of  scientific  knowledge  to  sustain 
its  theory,  did  not  act  with  proper  regard  for  the  rights  of  the  plaintiff 
and  the  safety  of  her  property. 

SAME  — EXERCISE  OF  DUE  CARE.  — 4.  The  defendant  was  not  obliged 
by  law  to  guaranty  the  safety  of  its  system  under  all  possible  conditions 
and  circumstances,  but  it  was  required  to  exercise  that  due  and  ordinary 
care  which  the  present  state  of  scientific  knowledge,  as  well  as  common 
observation  of  the  nature  of  electricity  and  the  enormous  power  of 
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lightning  would  suggest  as  reasonably  necessary  for  the  protection  of 
life  and  property  along  its  line. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Franklin  County. 

Action  by  Edith  E.  Wells  against  the  Northeastern  Telephone 
Company.  Verdict  for  plaintiff.  Motion  and  exception  by  defend- 
ant overruled. 

The  action  was  for  damages  for  the  destruction  of  the  plaintiff's 
barn  and  its  contents  by  fire  alleged  to  have  been  caused  by  the 
defendant's  negligence  in  the  construction  and  maintenance  of  its 
telephone  line  past  the  plaintiff's  premises  on  the  highway  in  the 
town  of  Avon. 

During  a  thundershower  on  the  evening  of  August  22,  1903, 
lightning  was  the  primary  cause  of  the  fire.  One  of  the  telephone 
poles,  on  which  was  suspended  the  wires  of  the  defendant,  stood 
about  five  feet  from  the  northeast  corner  of  the  plaintiff's  barn  and 
this  pole  was  guyed  to  the  barn  by  means  of  a  piece  of  ordinary 
telephone  wire.  No  lightning  arrester  or  other  appliance  connected 
with  this  guy  wire  or  with  the  telephone  wires  in  the  vicinity  had 
been  provided  to  divert  powerful  currents  to  the  earth  at  the  time 
of  thunderstorms.  It  was  claimed  by  plaintiff  that  lightning  struck 
the  main  line  of  the  defendant's  wire  some  distance  away  and  by 
means  of  the  guy  wire  was  conducted  into  her  barn,  thereby  setting 
fire  to  the  same,  and  also  that  the  defendant  was  negligent  in  the 
construction  and  maintenance  of  its  telephone  line.  The  defendant 
denied  negligence  in  the  construction  and  maintenance  of  its  wire 
line  and  contended  that  the  barn  was  struck  by  lightning  which 
descended  directly  from  the  clouds  and  communicated  the  fire  with- 
out the  intervention  or  conduction  of  any  of  the  telephone  wires. 

The  action  was  tried  at  the  September  Term,  1904,  of  the  Supreme 
Judicial  Court,  Franklin  county.  Plea,  the  general  issue.  Verdict 
for  plaintiff  for  $804.68.  The  defendant  then  filed  a  general  motion 
to  have  the  verdict  set  aside.  The  defendant  excepted  to  the  refusal 
of  the  presiding  justice  to  give  certain  requested  instructions,  but 
these  exceptions  were  not  insisted  upon  at  the  law  court 

All  the  material  facts  are  stated  in  the  opinion. 

Argued  before  Emery,  Whitehouse,  Powers,  Peabody  and 
Spear,  JJ. 

E.  W.  Butler  and  E.  E.  Richards,  for  plaintiff. 

Foster  &  Foster  and  Joseph  C.  Holman,  for  defendant. 

Whitehouse,  J.  —  The  plaintiff  recovered  a  verdict  of  $804  for 
the  destruction  of  her  barn  and  its  contents  by  fire  alleged  to  have 


20  American  Negligence  Reports.  549 

been  caused  by  the  negligence  of  the  defendant  company  in  the 
construction  and  maintenance  of  its  telephone  line  past  the  plaintiff's 
premises  on  the  west  side  of  the  highway  in  the  town  of  Avon. 
The  case  comes  to  this  court  on  the  defendant's  motion  to  set  the 
verdict  aside  as  against  the  weight  of  evidence.  The  exceptions 
are  not  insisted  upon. 

The  defendant's  line  wires  appear  to  have  been  suspended  upon 
poles  in  the  ordinary  manner,  one  of  the  poles  being  erected  within 
about  five  feet  of  the  northeast  corner  of  the  plaintiff's  barn.  There 
was  a  curve  in  the  road  at  this  point  and  to  counteract  the  tendency 
of  the  line  wire  to  draw  this  pole  from  its  vertical  position,  a  guy 
wire,  consisting  of  a  piece  of  ordinary  telephone  wire,  was  stretched 
from  the  pole  to  the  corner  of  the  barn.  One  end  of  this  guy  wire 
appears  to  have  been  wound  around  the  pole  at  a  point  about  two 
feet  below  the  telephone  wires,  and  the  other  end  attached  to  the 
barn  by  means  of  a  lag  screw  driven  into  the  corner  post  a  short 
distance  below  the  eaves.  There  was  no  lightning  arrester,  or  other 
appliance  connected  with  this  guy  wire  or  with  the  telephone  wires 
in  that  vicinity,  to  divert  powerful  currents  to  the  earth  at  the  time 
of  thunderstorms.  Immediately  before  the  fire  on  the  morning  of 
August  22,  1903,  a  thunderstorm  came  up  in  the  vicinity  of  the 
plaintiff's  buildings.  The  rainfall  was  light,  but  it  was  followed 
by  a  discharge  of  lightning  of  extraordinary  violence,  though  but 
a  single  flash  of  light  was  observed.  About  650  feet  north  of  the 
barn  a  large  elm  tree  was  standing  on  the  easterly  side  of  the  road 
with  its  branches  overhanging  the  traveled  way  and  extending  nearly 
to  the  telephone  wires  on  the  westerly  side.  The  lightning  struck 
this  tree  near  the  top,  and  ran  down  almost  the  entire  length  of  it, 
splitting  off  a  large  branch  nearly  to  the  ground,  and  stripping  off 
some  of  the  bark.  One  part  of  this  electric  discharge  then  ap- 
peared to  cross  the  street  under  the  telephone  wires,  while  another 
part  ran  along  a  wire  fence. 

Of  the  eleven  telephone  poles  in  the  line  extending  northerly  from 
the  barn  about  1,800  feet,  four,  namely  numbers  1,  3,  4  and  10, 
counting  from  north  to  south,  were  evidently  shattered  or  slivered 
by  the  action  of  some  part  of  this  same  electric  discharge,  while  the 
other  seven  poles  did  not  appear  to  have  been  injured  by  the  light- 
ning. Nor  was  there  any  distinct  evidence  of  such  injury  to  the 
pole  at  the  corner  of  the  barn  or  to  any  pole  south  of  the  barn.  But 
the  board  on  the  corner  post  at  the  northeast  corner  of  the  barn 
was  newly  split  from  a  point  a  little  above  the  lag  screw,  to  which 
the  guy  wire  was  attached,  downward  nearly  to  the  sill.      When 
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first  seen  the  fire  was  in  this  corner  of  the  barn  directly  beneath  the 
point  where  the  guy  wire  was  connected  with  it,  and  there  was  no 
indication  that  the  barn  was  struck  by  lightning  at  any  other  point. 

Upon  this  state  of  facts  it  was  the  theory  of  the  plaintiff  that  a 
fragment  of  the  lightning  bolt  which  shattered  the  elm  tree  struck 
the  telephone  wires  in  close  proximity  to  the  overhanging  branches ; 
that  an  electric  current  was  conducted  by  these  wires  to  the  most 
northerly  pole  that  was  found  to  be  slivered,  and  in  the  opposite 
direction,  past  the  most  southerly  pole  that  was  splintered,  to  the 
pole  at  the  corner  of  the  barn ;  and  that  a  current  then  passed  into 
the  guy  wire,  and  thence  by  the  wire  to  the  corner  of  the  barn 
which  was  thus  ignited. 

On  the  other  hand,  the  defendant  company  claims  that  of  the  three 
different  general  forms  in  which  lightning  may  be  discharged  from 
the  clouds  to  the  earth ;  namely,  the  nearly  direct  line,  the  zigzag  or 
angular  course  and  the  form  of  the  inverted  tree,  the  discharge  in 
this  case  assumed  the  form  of  the  branches  of  an  inverted  tree; 
that  some  of  these  branches  struck  the  elm  tree  and  the  four  tele- 
phone posts,  independently  of  each  other;  that  one  of  these  frag- 
ments in  like  manner  struck  the  corner  of  the  barn,  and  thus 
directly  caused  the  fire ;  and  that  no  electric  current  was  conducted 
in  either  direction  by  the  telephone  wires,  and  that  none  passed  over 
the  guy  wire  to  the  barn. 

The  defendant's  theory  is  that  the  plaintiff's  barn  was  destroyed 
by  lightning  which  descended  directly  from  the  clouds  and  com- 
municated the  fire  without  the  intervention  or  conduction  of  any  of 
its  telephone  wires;  and  the  company  accordingly  contends  in  the 
first  place  that  nothing  in  the  construction  or  maintenance  of  its 
telephone  line  past  the  plaintiff's  premises  can  be  deemed  the  proxi- 
mate cause  of  the  plaintiff's  loss. 

In  support  of  the  plaintiff's  theory,  attention  is  called  not  only 
to  the  manifestations  of  the  lightning  stroke  actually  observed  at 
the  time  in  question,  and  the  facts  already  stated  in  regard  to  the 
shattered  poles  of  the  telephone  line  and  the  riven  board  at  the 
corner  of  the  barn  where  the  guy  wire  was  attached,  and  the  fire 
was  first  seen ;  but  also  to  the  testimony  of  three  electricians  who 
gave  evidence  as  experts  upon  the  questions  involved.  Mr.  Mallett, 
for  twelve  years  an  instructor  in  electrical  science  and  a  civil  engi- 
neer, does  not  controvert  the  proposition  that  lightning  may  be  dis- 
charged to  the  earth  in  the  form  of  the  branches  of  an  inverted 
tree,  and  is  of  opinion  that  when  the  lightning  struck  the  elm  tree 
in  this  case  there  might  have  been  a  secondary  discharge  which 
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struck  the  telephone  wires  or  poles  and  then  follov 
and  passed  to  the  earth  by  the  best  conductor  it  cou 
his  judgment  a  discharge  in  the  form  of  the  branche 
in  any  other  form,  would  not  be  so  widely  diffusa 
objects  more  than  200  feet  distant  from  the  principal 
also  states  that  it  is  in  accordance  with  his  actual  ob 
similar  instance  cited  by  him,  that  lightning  will  fol 
wires  or  a  wire  fence,  and  shatter  some  of  the  poles 
jump  over  and  leave  untouched  others  in  the  same  lin 

Mr.  Whitney,  electrical  engineer  for  twenty  years, 
these  statements,  and  refers  to  his  own  observation 
telephone  line,  shattered  by  lightning  which  left  the  1      1 
insulated  in  the  usual  manner,  and  ran  down  the  po, 
brackets  on  which  the  wires  were  strung.     The  sub: 
explanation  given  seemed  to  be  that  when  a  telephc 
wet  it  was  a  very  good  conductor,  and  in  case  of  ) 
quantity  of  electricity  which  may  be  discharged  upon     1 
so  greatly  in  excess  of  their  carrying  capacity  that  a  p     ! 
leave  the  wires  and  follow  the  pole  to  the  earth. 

Mr.  Berry  who  had  been  engaged  in  the  electric  li    1 
for  seventeen  years,  a  portion  of  the  time  as  inspect 
and  had  made  a  special  study  of  electrical  construed    1 
plains  in  answer  to  interrogatories  that  in  case  of  a 
discharge  of  lightning  upon  three  telephone  wires,  the 
part  of  it  which  those  wires  would  be  able  to  carry  c 
very  small,  for  the  reason  that  the  potential  of  lightn  1 
never  calculated,  is  supposed  to  be  "  up  in  the  million 
that  in  such  a  case  the  tendency  of  the  electricity  wouk 
and  go  in  both  directions,  and  if  it  was  wet  it  would  jun  : 
pole  to  the  other,  the  poles  acting  as  lightning  arrest  1 
would  jump  from  the  wires  or  brackets  to  the  poles,  ;  1 
pass  to  the  ground ;  that  it  would  be  liable  to  go  down  a 
but  if  a  pole  was  particularly  dry  and  the  wires  were  fu  1 
it  might  not  jump  down  to  the  pole.     He  further  testified  1 
"  Electricity  goes  by  the  best  conductor,  and  as  long  a 
ductor  is  insulated  properly  the  current  will  be  convey : 
wire  to  its  destination.    *     *     *     When  we  deal  with  ligl  1 
is  something  there  is  no  rule  for,  and  it  will  go  down  a  \\ 
other  object,  and  will  diffuse  over  different  objects;  but  1 1 
that  the  tree  will  carry  or  the  amount  that  any  wire  w 
hardly  in  our  province  to  know.    *     *     *     I  have  neve 
discharge  of  lightning  by  different  branches  to  extend  to 
more  than  100  feet  distance." 
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On  the  other  hand,  two  electric  engineers  for  the  defense  give 
testimony  in  support  of  theories  directly  contrary  to  those  advanced 
by  the  plaintiff's  experts.  Mr.  Mather,  manager  of  the  Portland 
Light  &  Power  Company,  who  has  been  connected  with  the  opera- 
tion of  electricity  and  of  lighting  wires  and  railroad  wires  for 
fifteen  years,  in  the  first  place  explains  the  tendency  of  lightning 
apparently  coming  from  a  single  bolt  to  divide  into  branches  as  it 
strikes  the  earth,  or  objects  on  the  earth,  and  states  as  the  result  of 
his  observation  that  in  one  instance  six  poles,  all  on  the  same  line 
and  placed  about  125  feet  apart  were  struck  by  the  same  stroke 
of  lightning.  He  testifies  that  if  lightning  struck  the  elm  tree, 
it  would  not  leave  the  overhanging  branches  and  pass  to  the  tele- 
phone line  on  the  opposite  side  of  the  road,  for  the  reason  that  it 
would  naturally  take  the  path  of  least  resistance  along  the  branches 
to  the  trunk  of  the  tree  and  down  the  trunk  to  the  earth.  He 
failed  to  find  any  evidence  that  lightning  had  passed  down  the  pole 
to  the  guy  wire  at  the  corner  of  the  barn,  and  in  his  opinion  the 
barn  was  struck  by  a  branch  of  the  lightning  discharge  which 
struck  the  large  tree  and  the  several  poles  mentioned,  and  was  not 
ignited  by  any  current  which  was  conveyed  by  the  telephone  wires. 
The  fresh  crack  in  the  board  at  the  corner  of  the  barn  to  which 
the  guy  wire  was  attached,  in  the  absence  of  any  similar  mark  on 
the  pole,  in  his  judgment  has  no  necessary  tendency  to  show  that 
the  electric  current  came  in  over  that  wire. 

Mr.  Fickett,  the  city  electrician  of  Portland,  who  had  been  en- 
gaged for  twelve  years  in  work  pertaining  to  electricity,  corrobo- 
rates Mr.  Mather,  and  compares  the  spreading  of  a  discharge  of 
lightning  as  it  nears  the  earth  to  the  bursting  of  a  falling  rocket 
that  has  been  projected  into  the  air.  In  his  experience,  lightning 
does  not  ordinarily  leave  an  insulated  wire,  and  pass  down  a  pole 
on  which  the  wire  is  supported,  and  in  his  opinion  the  barn  and  the 
poles  and  the  elm  tree  were  all  struck  by  branches  of  the  same  bolt 
of  lightning. 

In  view  of  the  admitted  limitations  of  human  knowledge  respect- 
ing the  laws  of  electricity  and  the  immeasurable  potential  of  a 
lightning  discharge,  the  opinions  of  electricians  in  regard  to  its 
possibilities  in  a  given  case  cannot  be  adopted  with  the  same  con- 
fidence as  expert  opinions  based  upon  knowledge  of  the  more  exact 
sciences ;  and  in  view  of  the  manifest  effects  of  the  lightning  upon 
the  telephone  poles  and  the  corner  board  of  the  barn  in  this  case,  it 
is  the  opinion  of  the  court  that  the  evidence  warranted  the  jury  in 
following  the  conclusions  of  those  experts  who  believed  that  the 
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destructive  spark  was  conveyed  to  the  comer  of 
telephone  wires,  in  preference  to  those  who  testi 
was  struck  by  a  branch  of  a  lightning  bolt  discharj 
the  clouds. 

In  Southern  Bell  Tel.  Co.  v.  McTyer,  137  Ala 
Rep.  1020,  97  Am.  St.  Rep.  62,  the  court  said :    "  T 
to  be  familiar  facts  in  physics  and  therefore  witl 
knowledge  of  mankind  and  within  the  judicial  know 
that  atmospheric  electricity  or  lightning  is  frequt 
from  the  clouds  and  passes  to  the  earth;  that  met 
in  the  air  are  good  conductors  of  electricity,  much 
air;  that  electricity  so  discharged  in  the  vicinity  c 
liable  and  apt  to  pass  into  them  and  along  them  to 
then  through  the  best  conductors  at  hand  into  the 
also  be  said  to  be  common  knowledge  that  when 
strung  near  to  each  other  within  a  foot  or  two  on  pc 
air  after  the  manner  of  telephone  and  telegraph  w 
likelihood  or  liability  that  lightning  in  its  descent  f 
will  strike  and  follow  both  of  them  to  their  ends 
by  other  more  attractive  conductors  and  must  necess 
from  them  to  the  earth  through  the  best  conductor  t 
eral  pathway."     Jackson  v.  Wis.  Tel.  Co.,  88  Wis. 
Rep.  430,  26  L.  R.  A.  101. 

But  it  is  contended  that  even  if  the  plaintiff's  theory 
of  the  case  is  correct,  that  fact  is  wholly  insufficient  t 
liability  on  the  part  of  the  defendant.  It  is  still  insi 
was  no  negligence  or  other  fault  on  the  part  of  the  de 
can  legally  be  deemed  the  proximate  cause  of  the  fire. 

It  is  alleged  in  the  plaintiff's  declaration  that  the  del 
lessly,  negligently  and  defectively  constructed  and  ; 
said  telephone  line  in  this  particular.  A  telephone  pt 
in  the  ground  within  a  few  feet  of  the  corner  of  the  1 
and  the  pole  with  the  main  wire  thereon  fastened  or 
bam  by  running  a  common  telephone  wire  from  the  to 
to  said  barn  without  insulation  or  the  insertion  of  lighti 
or  anything  whatever  to  prevent  the  passage  of  electrk 
ning  from  said  pole  to  said  bam." 

It  is  suggested  in  the  plaintiff's  argument  that  the 
vaded  the  plaintiff's  premises,  and  attached  the  guy 
barn,   without  consent  of  her  predecessor  in  title,   1 
owner  at  that  time,  and  without  consent  of  the  plaint 
time.     See  Rev.  St.,  c.  55,  §  23.     It  is  therefore  contei 
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defendant  is  liable  for  all  damages  resulting  from  such  unauthor- 
ized acts  irrespective  of  the  question  of  negligence.  Deny  v.  Flit- 
ner,  118  Mass.  133. 

It  is  not  in  controversy,  however,  that  when  the  line  was  originally 
constructed  past  the  plaintiff's  premises  by  the  Dirigo  Telephone 
Company,  the  defendant's  predecessor,  no  pole  was  erected  at  the 
corner  of  the  barn,  but  the  main  wire  was  directly  connected  with 
the  barn  by  means  of  an  insulated  oaken  bracket  spiked  to  the  corner 
post,  and  that  this  was  done  by  the  express  consent  of  Mr.  White, 
the  owner  of  the  premises  at  that  time.  But  when  the  line  was 
reconstructed  by  the  defendant  company  the  pole  was  erected  near 
the  barn,  and  the  guy  wire  attached  to  the  corner  of  it  as  heretofore 
explained,  and  Mr.  White,  who  still  owned  the  property,  says  he 
told  the  man  who  was  working  on  the  wire  that  he  "thought  it 
wasn't  right/'  It  appears,  however,  that  the  connection  of  the  wire 
with  the  barn  as  made  was  acquiesced  in  by  Mr.  White,  without 
further  question,  for  nearly  four  years  thereafter,  and  it  is  not 
suggested  that  any  objection  has  ever  been  made  by  this  plaintiff 
during  the  year  of  her  ownership  before  the  fire. 

It  also  appears  that  the  defendant  constructed  its  line  past  the 
plaintiff's  premises  without  first  obtaining  a  written  permit  from  the 
selectmen  of  the  town  as  required  by  section  17  of  chapter  55  of  the 
Revised  Statutes.  But  this  fact  obviously  did  not  contribute  as 
one  of  the  real  and  proximate  causes  of  the  plaintiff's  loss.  Cum- 
berland Co.  v.  Tow  Boat  Co.,  90  Me.  95,  37  Atl.  Rep.  867,  60  Am. 
St.  Rep.  246.  It  could  not  have  influenced  any  of  the  laws  of 
electricity  or  meteorology  involved  in  the  decision  of  the  case. 

In  view  of  these  considerations  and  the  fact  that  in  the  declaration 
the  plaintiff  claims  to  recover  on  the  ground  of  negligence,  and  not 
upon  the  assertion  of  an  absolute  liability  of  the  defendant  for  the 
consequences  of  a  tortious  act,  the  trial  of  the  case  proceeded  upon 
the  former  theory,  and  two  questions  were  properly  submitted  to 
the  jury,  first,  the  question  already  fully  considered,  whether  the  fire 
was  caused  by  electricity  passing  along  and  over  the  telephone 
wires  and  the  guy  wire  to  the  barn,  and  secondly,  whether  there  was 
any  negligence  in  the  manner  of  constructing  and  maintaining  its 
line  at  the  point  in  question,  and  especially  in  connecting  the  guy 
wire  to  the  barn  without  the  attachment  of  lightning  arresters  or 
other  appliances  calculated  to  prevent  a  current  of  electricity  of 
such  intensity  as  to  cause  fire  from  entering  the  barn  by  means  of 
such  wire. 

It  was  incumbent  upon  the  plaintiff  then  to  show  in  the  second 
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place,  that  in  connecting  and  maintaining  a  guy  wire  between  the 
telephone  pole  and  the  plaintiff's  barn  without  lightning  arresters  or 
circuit  breakers,  the  defendant  company  did  not  use  that  degree  of 
care,  prudence  and  foresight  demanded  by  the  exigencies  of  the 
situation.  The  company  was  not  obliged  by  law  to  guaranty  the 
safety  of  its  system  under  all  possible  conditions  and  circumstances, 
but  it  was  required  to  exercise  that  due  and  ordinary  care  which  the 
present  state  of  scientific  knowledge,  as  well  as  common  observation 
of  the  nature  of  electricity  and  the  enormous  power  of  lightning 
would  suggest  as  reasonably  necessary  for  the  protection  of  life  and 
property  along  its  line. 

The  plaintiff  claims  that  there  was  a  manifest  failure  of  duty  in 
this  respect  on  the  part  of  the  defendant,  while  the  defendant  as 
strenuously  insists  that  the  construction  was  in  all  respects  suitable 
and  adequate,  and  that  the  loss  was  not  occasioned  by  any  fault  of 
the  company. 

Upon  this  question  the  testimony  of  the  experts  is  as  sharply 
conflicting  as  upon  the  first  proposition.  Mr.  Whitney  and  Mr. 
Berry,  the  two  electricians  who  testify  for  the  plaintiff  upon  this 
branch  of  the  case,  give  emphatic  expression  to  the  opinion  that  it 
is  not  a  safe  or  proper  construction  to  connect  a  telephone  line  to  a 
building  by  means  of  a  guy  wire,  as  was  done  in  this  case ;  that  such 
a  method  is  not  to  be  approved  at  all,  but,  if  adopted,  it  would  not 
be  reasonably  safe  or  suitable  construction  unless  provided  with 
lightning  arresters,  circuit  breakers  or  "  strained  insulators." 

On  the  other  hand,  Mather  and  Fickett  are  equally  positive  in 
their  statements  that  the  method  followed  by  the  defendant  is  a  safe 
and  proper  construction,  and  the  one  generally  adopted  throughout 
the  country  for  the  low  tension  wires  required  in  telephone  busi- 
ness; that  the  insulators  referred  to  by  plaintiff's  witnesses,  or  a 
lightning  arrester  attached  to  the  guy  wire,  would  be  wholly  in- 
effectual and  useless  against  the  tremendous  force  of  a  lightning 
current.  Mather  further  states  that  he  had  found  by  experiment 
that  it  was  necessary  to  insert  twelve  of  "these  insulators,"  one 
after  the  other,  in  a  long  chain  in  order  to  insulate  from  each  other 
two  ends  of  a  wire  that  was  charged  with  an  electrical  pressure  of 
10,000  volts. 

Some  of  the  testimony,  however,  would  seem  to  rest  upon  a  mis- 
apprehension of  the  exact  nature  and  purpose  of  a  lightning  arrester. 
It  is  fairly  to  be  inferred  from  all  the  evidence  that  it  is  a  device 
which  might  more  appropriately  be  termed  a  "  lightning  diverter," 
since  the  office  of  it  is  not  to  arrest  the  lightning,  but  to  divert  it 
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from  the  wiring  by  offering  a  comparatively  easy  course  to  the 
earth.  In  this  alternative  path  a  short  air  space  is  left  between  two 
plates  introduced  directly  between  the  line  and  the  earth.  This  air  # 
space  is  an  effectual  insulator  for  the  normal  current  over  the  tele- 
phone wire,  but  the  violent  surges  of  a  lightning  current  are  said 
to  leap  over  the  air  gap  and  pass  to  the  ground. 

It  is  not  in  controversy,  it  is  true,  that  the  electrical  explosion  in 
question  on  the  morning  of  August  22y  1903,  was  one  of  extraordi- 
nary though  not  of  unprecedented  violence ;  and  it  was  the  obvious 
duty  of  the  defendant  company  to  adopt  methods  of  construction 
with  reasonable  regard  to  the  protection  of  life  and  property  against 
the  ravages  of  lightning,  and  to  anticipate,  as  far  as  practicable  by 
the  exercise  of  due  care  and  prudence,  not  only  the  probable  effects 
of  ordinary  lightning  discharges,  but  of  such  extraordinary  thunder- 
storms as  according  to  the  common  observation  of  men,  are  known 
to  occur  not  necessarily  once  every  year,  but  once  in  several  years, 
and  at  no  regular  intervals.  Woodward  v.  Aborn,  35  Me.  271,  58 
Am.  Dec.  699;  Smith  v.  Faxon,  156  Mass.  598,  31  N.  E.  Rep.  687. 

Thus,  if  the  plaintiff's  theory  is  correct  that  it  was  not  safe  or 
suitable  construction  to  connect  the  guy  wire  with  the  barn  without 
a  lightning  arrester  or  circuit  breaker,  the  evidence  warranted  a 
finding  by  the  jury  that  the  defendant  company  did  not  exercise 
reasonable  and  ordinary  care  in  establishing  its  line  at  the  point  in 
question. 

Again,  if  the  defendant's  theory  is  correct  that  it  is  utterly  im- 
practicable to  divert  lightning  currents  from  such  a  wire  to  the 
earth  by  means  of  any  insulators  or  circuit  breakers  hitherto  de- 
vised, it  cannot  be  said  to  be  manifest  error  on  the  part  of  the  jury 
to  find  such  a  wire  should  not  have  been  attached  to  the  barn  at  all, 
and  that  in  making  such  a  connection,  the  defendant,  if  possessed 
of  scientific  knowledge  to  sustain  its  theory,  did  not  act  with  proper 
regard  for  the  rights  of  the  plaintiff  and  the  safety  of  her  property. 

The  conclusion  accordingly  is  that  the  entry  must  be : 

Motion  and  exceptions  overruled. 
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FREDERICKSON  V.  CENTRAL  WHARF  TOW- 
BOAT  COMPANY. 

Supreme  Judicial  Court,  Maine,  June,  1906. 


HAWSER  BREAKING  AND  INJURING  PERSON  ON  TOW  — AS- 
SUMPTION OF  RISK.  —  1.  Where  the  evidence  does  not  show  that  the 
thing  which  caused  the  injury  to  the  plaintiff  was  under  the  management 
or  exclusive  control  of  the  defendant  corporation,  negligence  is  not  to  be 
presumed  from  the  accident  itself. 

SAME  — CONTRIBUTORY  NEGLIGENCE.  —  2.  The  fact  that  a  plaintiff 
is  zealous  in  the  performance  of  his  duty  does  not  excuse  him  from  taking 
precautions  for  his  own  safety. 

SAME  — INSUFFICIENT  APPLIANCES.  —  3.  The  owners  of  a  caisson 
contracted  with  a  towboat  company  to  tow  it  from  the  Kennebec  river 
to  the  Portsmouth  Navy  Yard,  and  provided  it  with  a  chock  at  the  bow 
with  which  to  fasten  and  adjust  a  hawser  for  towing,  approved  by  the 
plaintiff,  who  was  an  experienced  rigger  and  seaman,  and  who  was 
directed  by  them  to  take  charge  of  the  tow,  held,  that  the  owners  of  the 
tugs  were  not  responsible  for  an  injury  caused  by  the  insufficiency  of  the 
appliance,  or  the  management  of  that  end  of  the  hawser. 

SAME  — ASSUMPTION  OF  RISK.  — 4.  The  plaintiff  by  taking  charge  of 
the  caisson  while  it  was  being  towed  assumed  the  risks  incident  to  his 
employment 

SAME  — CONTRIBUTORY  NEGLIGENCE.  —  5.  It  was  negligence  for 
the  plaintiff  to  stand  unnecessarily  within  the  bight  of  the  line  attached 
to  the  tow. 

SAME.  —  6.  It  was  not  negligence  for  those  in  charge  of  the  tugs  to  do  what 
was  necessary  to  regulate  the  course  of  the  tow  in  the  channel,  even  if  it 
subjected  the  appliance  to  which  the  hawser  was  attached  to  unusual 
strain;  and  the  captain  had  a  right  to  exercise  his  judgment  in  adopting 
the  method  of  proceeding  with  one  tug  before  the  other  with  the  hawser 
attached  to  the  bow  of  the  caisson. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Sagadahoc  County. 

Action  by  Andrew  Frederickson  against  the  Central  Wharf  Tow- 
boat  Company.  Verdict  for  plaintiff.  Motion  for  new  trial  and 
exceptions  by  defendant  sustained. 

Action  on  the  case  for  damages  for  personal  injuries  sustained 
by  the  plaintiff  by  reason  of  the  alleged  negligence  of  the  defendant 
company  while  towing  a  caisson  from  the  Kennebec  river  to  the 
Portsmouth  Navy  Yard.  The  plaintiff  had  charge  of  the  caisson, 
and  was  on  board  at  the  time  of  the  injury  complained  of. 

Verdict  for  plaintiff  for  $2,165.41.     Defendant  then  filed  a  gen- 
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eral  motion  for  a  new  triaL  The  defendant  requested  that  certain 
instructions  be  given  to  the  jury  but  the  presiding  justice  declined 
to  give  the  same,  and  thereupon  the  defendant  excepted. 

Argued  before  Emery,  Strout,  Powers,  Peabody  and  Spear,  JJ. 

Frank  E.  Southard,  for  plaintiff. 

Benjamin  Thompson,  for  defendant 

Peabody,  J.  —  The  case  is  before  the  law  court  on  exceptions  and 
motion  by  the  defendant. 

This  is  an  action  on  the  case  to  recover  for  personal  injuries  sus- 
tained by  the  plaintiff  while  on  board  and  in  charge  of  a  caisson, 
which  the  defendant's  steam  tugs  were  towing  from  the  Kennebec 
river  to  the  Portsmouth  Navy  Yard.  The  plaintiff  at  the  time  of 
his  injury  was  in  the  employ  of  the  Bath  Iron  Works,  and  was 
directed  by  that  company  to  take  charge  of  the  caisson  while  it  was 
being  towed.  It  was  an  unwieldy  structure  about  ioo  feet  long, 
fifty  feet  deep,  and  from  eight  to  eighteen  feet  wide,  provided 
with  ballast  to  keep  it  upright  while  afloat,  and  a  temporary  deck 
and  temporary  appliances  with  which  to  fasten  and  adjust  the 
hawser  for  towing,  but  no  means  whereby  it  could  be  managed  or 
steered.  It  had  been  constructed  and  prepared  for  the  voyage  by 
the  Bath  Iron  Works  and  the  chock  or  wooden  appliance  at  the  bow 
through  which  the  hawser  ran  was  fitted  to  it  with  the  approval  of 
the  plaintiff,  who  was  consulted  by  his  employers  as  an  experienced 
rigger  and  seaman. 

The  caisson  was  towed  to  the  mouth  of  the  Kennebec  river  by 
two  Bath  tugs,  but,  finding  it  unmanageable  when  they  proceeded 
into  the  rougher  water  beyond,  they  put  back  and  abandoned  the 
attempt.  Under  these  circumstances  the  defendant  company  was 
engaged  to  tow  the  caisson ;  its  duty  being  to  furnish  two  tugs  and 
a  hawser  and  to  do  the  towing.  The  defendant  had  no  knowledge 
of  the  strength  of  the  appliances  on  the  tow  for  adjusting  the  hawser 
and  had  nothing  to  do  with  the  management  of  that  end  of  the 
hawser.  For  this  the  owners  of  the  tow  were  responsible.  Peder- 
son  v.  John  D.  Spreckles  Bros.  Co.,  (D.  C.)  81  Fed.  Rep.  205. 

After  trying  several  methods  of  towing,  it  was  found  that  when 
proceeding  by  the  side  of  the  caisson  the  tug  was  in  danger  of  being 
crushed,  and  with  one  tug  ahead  and  the  other  attached  to  the  after 
end  of  the  tow,  for  the  purpose  of  steering  it,  the  forward  tug  was 
obliged  either  to  pay  out  its  hawser  continually  or  back  with  the 
danger  of  fouling  its  propeller;  and  both  these  modes  of  towing 
had  to  be  abandoned.  The  only  way  to  manage  the  tow  without 
danger  of  disabling  the  tugs  was  by  proceeding  one  tug  before  the 
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other  with  the  hawser  attached  at  the  bow  of  the  caisson.  Good 
progress  could  be  made  in  this  way,  but  the  tow  could  not  be  pre- 
vented from  veering,  sometimes  turning  nearly  at  right  angles  with 
the  tugs,  and  from  its  character  it  thus  subjected  the  hawser  and  the 
connecting  appliances  to  a  great  strain.  In  one  of  these  instances 
the  plaintiff  was  endeavoring  to  protect  the  hawser  by  means  of  a 
board  inserted  between  it  and  the  chock  on  which  it  was  bearing 
and  was  standing  in  the  bight  of  the  hawser  formed  by  the  veering 
of  the  craft  from  its  course.  One  of  the  tugs  had  cast  off,  and  the 
other  was  proceeding  at  half  speed,  owing  to  their  position  in  the 
Portsmouth  river  which  they  had  entered,  and  at  a  time  when  there 
was  less  strain  upon  the  chock  than  that  to  which  it  had  frequently 
been  subjected  when  in  the  rough  water  outside,  it  gave  way,  and 
the  plaintiff  was  swept  overboard  by  the  hawser  and  sustained  severe 
injuries. 

The  verdict  was  for  the  plaintiff  for  $2,165.41.  In  giving  this 
verdict,  the  jury  must  have  found  that  the  defendant  company  was 
negligent,  either  in  subjecting  the  chock  to  the  sudden  strain,  or  in 
adopting  the  method  above  described  for  towing  the  caisson;  but 
there  is  nothing  in  the  case  to  warrant  either  of  these  views.  What- 
ever was  done  by  the  tug  immediately  prior  to  the  accident  for  the 
purpose  of  regulating  the  course  of  the  tow,  even  if  it  subjected 
the  chock  to  an  unusual  strain,  was  admitted  by  the  plaintiff  to 
have  been  the  only  thing  to  do  under  the  circumstances,  it  being 
necessary  to  keep  the  caisson  in  the  channel;  while  in  view  of  the 
clear  explanation  given  by  the  captain,  and  which  was  not  rebutted 
by  any  other  evidence,  there  can  be  no  occasion  to  question  his 
judgment,  or,  at  least,  under  the  circumstances  his  undoubted  right 
to  exercise  his  judgment,  in  adopting  the  method  of  towing  above 
described. 

It  is  clear  that  the  accident  is  attributable  to  the  unwieldv  and 
unusual  character  of  the  structure  which  was  being  towed;  a  cir- 
cumstance for  which  the  defendants  are  not  responsible.  The 
plaintiff,  in  taking  charge  of  this  caisson,  assumed  the  risks  inci- 
dent to  his  employment.  There  is  also  reason  for  holding  that  he 
was  guilty  of  contributory  negligence  in  standing  unnecessarily 
within  the  bight  of  the  line,  the  danger  of  which  must  have  been 
apparent  to  him  by  his  experience  and  knowledge  of  the  conditions. 
The  fact  that  he  was  zealous  in  the  performance  of  his  duty  did 
not  excuse  him  from  taking  precautions  for  his  own  safety  which 
were  obviously  dictated  by  prudence.  In  re  Ramsay,  (D.  C.)  95 
Fed.  Rep.  299;  Nelson  v.  Steam  Dredge  No.  1,  (C.  C.  A.)  134  Fed. 
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Rep.  161 ;  Nelson  v.  Sanford  Mills,  89  Me.  219,  15  Am.  Neg.  Cas. 
289*1,  36  Atl.  Rep.  79. 

There  is  no  essential  conflict  of  evidence.  The  instructions  re- 
quested were  equivalent  to  a  request  that  a  verdict  be  directed  for, 
the  defendant,  and,  for  the  reasons  expressed,  they  should  have 
been  given  to  the  jury. 

Exceptions  sustained. 

Motion  sustained. 


BATES  V.  DR.  KING  COMPANY. 

Supreme  Judicial  Court,  Massachusetts,  May,  1906. 


DENTIST  NOT  EXERCISING  CARE  IN  CLEANING  TEETH  OF 
PATIENT  WAS  FOR  THE  JURY  TO  DETERMINE.  —  Whether  the 
plaintiff  was  inoculated  with  a  contagious  disease  by  means  of  contact 
with  implements  used  by  a  dentist  in  cleaning  her  teeth  and  whether 
such  inoculation  was  due  to  the  want  of  proper  care  on  the  part  of  the 
dentist  as  to  the  cleanliness  of  the  implements,  were  questions  that 
should  have  been  submitted  to  the  jury. 

Exceptions  fropi  Superior  Court,  Suffolk  County. 

Action  by  Ella  Bates  against  the  Dr.  King  Company.  There 
was  a  verdict  for  defendant,  rendered  on  the  court's  ruling  that 
plaintiff  was  not  entitled  to  recover,  with  directions  to  return  a 
verdict  for  defendant,  and  plaintiff  brings  exceptions.    Sustained. 

Albt.  F.  Flint,  for  plaintiff. 

Chas.  W.  Noyes,  for  defendant. 

Hammond,  J.  —  The  evidence  tended  to  show  that  the  plaintiff 
was  afflicted  with  syphilis;  that  it  is  a  contagious  disease;  that, 
although  the  usual  way  in  which  it  is  communicated  is  by  sexual 
intercourse,  it  can  be  communicated  in  other  ways,  as,  for  example, 
where  a  syphilitic  sore  on  a  hand  or  finger,  or  an  instrument,  or 
other  object  on  which  there  is  syphilitic  virus,  comes  in  contact 
with  a  sore  or  cut  on  a  person's  body ;  that  the  dentist  who  operated 
upon  the  plaintiff  used  a  metal  brush,  and,  in  cleansing  her  teeth 
while  using  it,  "he  made  three  cuts,  one  on  the  left  side  of  her 
mouth,  one  on  the  left  side  of  her  tongue,  about  an  inch  from  the 
front  of  it,  and  one  about  the  middle  of  her  mouth  at  the  junc- 
tion of  the  lower  lip  and  gum,  these  cuts  causing  considerable  blood 
to  flow ; "  and  that  two  or  three  weeks  afterwards  syphilitic  sores 
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began  to  form  at  the  points  where  the  cuts  were  made.  The  evi- 
dence tended  further  to  show  that  there  was  no  sign  of  the  disease 
upon  her  husband,  and  up  to  the  time  of  this  occurrence  she  had 
been  free  from  it.  There  was  also  evidence  tending  to  show  that 
if  the  brush  or  the  scraper  used  by  the  dentist  had  had  any  syphilitic 
virus  upon  it  the  disease  might  have  been  communicated  to  her; 
and,  further,  that  in  .some  way  connected  with  the  operation  upon 
her  teeth  the  disease  was  communicated  to  her. 

The  evidence  also  showed  that  to  prevent  the  inoculation  of  their 
patients  it  is  the  habit  of  dentists  to  disinfect  by  boiling  water  or 
otherwise  their  instruments,  and  there  was  testimony  that  the  de- 
fendant was  in  the  habit  of  using  such  means  of  disinfection.  But 
the  extent  and  thoroughness  with  which  this  was  done  by  the  de- 
fendant was  for  the  jury. 

Without  reciting  further  the  evidence  in  detail  we  are  con- 
strained to  say  that  the  questions  whether  the  plaintiff  was  inocu- 
lated with  the  disease  by  means  of  contact  with  the  implements 
used  by  the  dentist  in  cleaning  her  teeth,  and  whether  this  result  is 
attributable  to  the  want  of  proper  care  on  the  part  of  the  defendant 
as  to  the  cleanliness  of  the  implements,  are  upon  the  evidence  ques- 
tions for  the  jury. 

Exceptions  sustained. 


SULLIVAN  V.  BOSTON  ELEVATED  R.  CO. 

Supreme  Judicial  Court,  Massachusetts,  May,  1906. 


STREET  CAR  —  CHILD  RUN  OVER  WHILE  CROSSING  STREET.— 
Where  it  appeared  that  a  child  four  years  and  three  months  old  was 
permitted  by  his  parents  to  play  in  the  lower  hall  of  their  residence  with 
the  front  door  unlocked  and  that  unknown  to  them  the  boy  went  into 
the  street  and  followed  another  boy  slightly  older  across  the  street  and 
was  injured  by  a  trolley  car  running  at  the  rate  of  fifteen  or  twenty 
miles  an  hour,  the  questions  of  the  negligence  of  the  boy,  his  parents 
and  the  railroad  company  were  properly  submitted  to  the  jury. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Actions  by  Joseph  Sullivan  against  the  Boston  Elevated  Railway 
Company.    Judgment  in  favor  of  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 
Vol.  XX  — 36 


562  20  American  Negligence  Reports. 

Timothy  W.  Coakley,  Danl.  H.  Coakley,  Roland  H.  Sher- 
man and  Chas.  C.  Johnson,  for  plaintiff. 

Choate,  Hall  &  Stewart,  for  defendant. 

Loring,  J.  —  The  defendant's  contention  in  support  of  its  second 
request  for  a  ruling  is  that  in  a  case  where  the  minor  child  who 
is  injured  (after  getting  on  the  street  in  question  without  negli- 
gence on  the  part  of  his  parents)  has  not  exercised  any  care,  the 
burden  is  on  the  plaintiff  to  prove  that  he  was  incapable  of  exer- 
cising any  care ;  and  that  in  the  case  at  bar  these  plaintiffs  did  not 
sustain  the  burden  of  proving  that  fact ;  that  in  the  case  at  bar  that 
fact  was  left  to  conjecture  and  not  proved. 

There  doubtless  is  an  age  where  the  court  can  say  as  a  matter 
of  law  that  a  child  cannot  exercise  any  care  under  any  circum- 
stances. There  also  is  an  age  where  the  court  can  say  as  matter 
of  law  that  a  minor  is  capable  of  exercising  some  care  under  cir- 
cumstances like  those  in  question.  See  in  this  connection  Collins 
v.  South  Boston  R.  R.,  142  Mass.  301,  314,  7  N.  E.  Rep.  856,  56 
Am.  Rep.  675.  The  limits  of  these  two  classes  are  not  settled  by 
our  decisions.  There  are  now  and  probably  always  will  be  cases 
where  it  may  be  fairly  said  (as  it  was  said  in  the  case  at  bar)  that 
the  child  did  not  under  the  circumstances  exercise  any  care,  and 
yet  it  cannot  be  said  as  matter  of  law  that  an  ordinarily  prudent 
child  of  the  age  having  the  capacity  of  the  child  in  question 
(whichever  is  the  correct  statement)  was  capable  or  incapable  of 
exercising  care.  Such  cases  must  be  left  to  the  jury.  In  such 
cases  the  matter  is  not  a  matter  of  conjecture,  and  yet  nothing  more 
can  be  proved  than  was  proved  in  the  case  at  bar.  In  the  case  at 
bar  it  was  proved  that  the  plaintiff  in  question  was  "  a  lively  child, 
active  and  energetic,"  four  years  and  three  months  old.  The  cir- 
cumstances calling  for  the  exercise  on  his  part  were  these:  The 
accident  happened  on  one  of  the  main  thoroughfares  of  Boston, 
on  which  the  defendant  had  a  double  track,  a  surface  railway,  and 
(if  the  plaintiff's  evidence  was  to  be  believed)  a  car  was  running 
from  fifteen  to  twenty  miles  an  hour.  This  boy,  while  crossing 
this  thoroughfare,  walked  at  a  "  pretty  lively  "  gait,  or  trotted  "  at 
a  fair  little  jog"  into  the  forward  fender  of  the  defendant's  car. 
At  the  time  he  was  behind  the  other  boy,  who  was  slightly  older. 
This  made  out  a  case  for  the  jury.  See,  in  this  connection,  Wright 
v.  Maiden  &  Melrose  R.  R.,  4  Allen,  283 ;  Munn  v.  Reed,  4  Allen, 
431 ;  Callahan  v.  Bean,  9  Allen,  401 ;  Lynch  v.  Smith,  104  Mass. 
52,  6  Am.  Rep.  188;  Gibbons  v.  Williams,  135  Mass.  333;  O'Connor 
v.  Boston  &  Lowell  R.  R.,  135  Mass.  352;  McGeary  v.  Eastern  R. 
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R-,  135  Mass.  363;  Marsland  v.  Murray,  148  Mass.  91,  18  N.  E. 
Rep.  680,  12  Am.  St.  Rep.  520;  Slattery  v.  O'Connell,  153  Mass. 
94,  26  N.  E.  Rep.  430,  10  L.  R.  A.  653;  Creed  v.  Kendall,  156 
Mass.  291,  31  N.  E.  Rep.  6;  Grant  z>.  Fitchburg,  160  Mass.  16,  35 
N.  E.  Rep.  84,  39  Am.  St.  Rep.  449;  Powers  v.  Quincy  &  Boston 
St.  R'y,  163  Mass.  5,  39  N.  E.  Rep.  345 ;  Hewett  v.  Taunton  St. 
R'y,  167  Mass.  483,  46  N.  E.  Rep.  106;  McNeil  v.  Boston  Ice  Co., 
173  Mass.  570,  54  N.  E.  Rep.  257;  Butler  v.  New  York,  New 
Haven  &  Hartford  R.  R.,  177  Mass.  191,  58  N.  E.  Rep.  592;  Walsh 
v.  Loorem,  180  Mass.  18,  16  N.  E.  Rep.  222,  91  Am.  St.  Rep.  263 ; 
Cotter  v.  Lynn  &  Boston  R.  R.,  180  Mass.  145,  61  N.  E.  Rep.  818. 

2.  We  are  also  of  opinion  that  the  question  of  the  parents'  negli- 
gence was  for  the  jury. 

The  difficulty  with  the  argument  of  the  defendant's  counsel  here 
is  that  he  has  not  told  us  what  more  (in  his  opinion)  the  parents 
were  as  matter  of  law  called  upon  to  do.  Since  the  day  was  a 
rainy  one,  we  cannot  say  as  a  matter  of  law  that  it  was  not  proper 
to  keep  the  minor  plaintiff  in  the  house.  Under  the  circumstances 
the  lower  hall  cannot  be  said  to  be  an  improper  place  for  the  boys 
to  play  in  although  the  front  door  was  not  locked.  The  front  door 
was  the  common  door  of  all  three  apartments  and  so  not  within  the 
control  of  the  boy's  parents.  Neither  can  we  say  that  the  mother 
ought  to  have  left  her  washing  to  stand  over  the  boys  while  playing, 
and  the  same  is  true  as  to  the  father,  who  was  to  go  to  work  after 
supper  and  who  was  spending  what  was  his  night  looking  after 
the  sick  baby  two  and  a  half  years  of  age.  It  is  is  to  be  noted  on 
the  uncontradicted  testimony  the  boy  "  was  always  a  good  boy  to 
mind,"  and  was  cautioned  by  both  father  and  mother  not  to  leave 
the  entry ;  and  also  that  within  two  minutes  after  the  noise  of  their 
play  ceased  the  father  started  to  look  for  the  boys,  on  being  asked 
to  do  so  by  the  mother  who  had  kept  herself  where  she  could  hear, 
and  where,  by  going  ten  or  twelve  feet  to  the  rail,  could  look  down 
and  see  them  while  they  played  in  the  entry.  McGeary  v.  Eastern 
R.  R.,  135  Mass.  363;  Marsland  v.  Murray,  148  Mass.  91,  18  N.  E. 
Rep.  680,  12  Am.  St.  Rep.  520;  Slattery  v.  O'Connell,  153  Mass. 
94,  26  N.  E.  Rep.  430,  10  L.  R.  A.  653;  Creed  v.  Kendall,  156 
Mass.  291,  31  N.  E.  Rep.  6;  Powers  v.  Quincy  &  Boston  St.  R'y, 
163  Mass.  5,  39  N.  E.  Rep.  345;  Hewett  v.  Taunton  Street  R'y, 
167  Mass.  483,  46  N.  E.  Rep.  106;  McNeil  v.  Boston  Ice  Co.,  173 
Mass.  570,  54  N.  E.  Rep.  257 ;  Butler  v.  N.  Y.,  N.  H.  &  H.  R.  R., 
177  Mass.  191,  58  N.  E.  Rep.  592;  Walsh  v.  Loorem,  180  Mass. 
18,  61  N.  E.  Rep.  222,  91  Am.  St.  Rep.  263;  Cotter  v.  Lynn  & 
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Boston  R.  R.,  180  Mass.  145,  61  N.  E.  Rep.  818,  91  Am.  St.  Rep. 
267;  O'Brien  v.  Hudner,  182  Mass.  381,  65  N.  E.  Rep.  788;  Mellen 
v.  Old  Colony  St  R'y,  184  Mass.  399,  68  N.  E.  Rep.  679. 
Exceptions  overruled. 


FITZMAURICE  V.  NEW  YORK,  NEW  HAVEN  AND 

HARTFORD  R.  R.  CO. 

Supreme  Judicial  Court,  Massachusetts,  May,  1906. 


RAILROADS  —  CARRIER  AND  PASSENGER  —  ONE  TRAVELING 
ON  TICKET  PROCURED  AT  REDUCED  RATE  BY  FRAUD.— 
Where  a  person  represented  herself  as  under  eighteen  years  of  age  and 
a  student  at  a  certain  school  and  procured  a  ticket  by  reason  thereof  at 
a  reduced  rate,  whereas  both  statements  were  false,  and  while  riding  on 
defendant's  train  on  such  ticket  she  was  injured  in  a  collision,  she  had 
no  right  to  profit  by  her  fraud  and  the  company  was  relieved  of  its 
obligation  to  passengers  as  to  her,  as  she  was  not  lawfully  upon  defend- 
ant's train. 

Report  from  Superior  Court,  Middlesex  County. 

Action  by  one  Fitzmaurice  against  the  New  York,  New  Haven 
and  Hartford  Railroad.  Verdict  for  defendant,  and  the  case  re- 
ported to  the  Supreme  Judicial-  Court.     Judgment  on  the  verdict. 

J.  J.  Shaughnessy,  for  plaintiff. 

John  L.  Hall  and  Arthur  J.  Young,  for  defendant. 

Shelton,  J.  —  The  plaintiff,  while  riding  upon  a  train  of  the 
defendant,  was  injured  by  reason  of  a  collision;  and  no  question  is 
made  but  that  she  would  have  been  entitled  to  a  verdict  in  her 
favor  if  she  had  the  rights  of  a  passenger.  She  was  a  minor. 
She  was  riding  upon  a  three  months'  season  ticket  which  was  good 
only  for  students  under  eighteen  years  of  age.  She  had  obtained 
this  ticket  by  presenting  to  the  defendant's  ticket  agent  a  certificate 
purporting  to  be  signed  by  her  father  that  she  was  under  eighteen 
years  of  age  and  was  a  pupil  in  the  Hollander  Art  School,  Boston, 
and  agreeing  that  she  would  not  use  the  ticket  otherwise  than  in 
going  to  and  from  the  school,  and  also  presenting  a  certificate  pur- 
porting to  be  signed  by  "J.  F.  Miner,  Principal,  Hollander  Art 
School,  Boylston  St.,  Boston,  Mass.,"  that  she  was  a  pupil  in 
his  school  and  as  he  fully  believed  intended  to  remain  so  for  the 
next  three  months.     She  was  at  this  time  over  eighteen  years  of 
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age,  as  she  testified,  lived  in  Marlboro,  and  was  employed  in  Hol- 
lander's dry  goods  store  in  Boston.  The  regular  price  for  a  season 
ticket  was  $32 ;  the  reduced  rate  for  students  under  eighteen  years 
of  age,  at  which  the  plaintiff  procured  it,  was  $16.  She  had  been 
riding  upon  this  ticket  nearly  every  day  except  Sunday  for  over  a 
month,  and  the  coupons  had  been  received  by  the  conductor.  Upon 
the  face  of  the  ticket  were  the  words,  "  Good  only  for  a  person 
under  eighteen  years  of  age."  The  jury  having  found  the  amount 
of  the  plaintiff's  damages,  if  she  was  entitled  to  recover,  the  judge 
ordered  a  verdict  for  the  defendant,  and  reported  the  case  to  this 
court,  with  the  stipulation  that  if  she  is  entitled  to  recover,  judg- 
ment is  to  be  entered  in  her  favor  for  that  amount ;  otherwise,  there 
is  to  be  judgment  on  the  verdict. 

The  defendant  had  the  right  to  establish  a  reduced  rate  for 
students  under  a  fixed  age.  Rev.  Laws,  c.  111,  §  228.  A  statute 
requiring  similar  action  by  street  railway  companies  was  sustained 
by  this  court  in  a  recent  case.  Com.  v.  Interstate  Consolidated  St. 
R'y,  187  Mass.  436,  73  N.  E.  Rep.  530.  The  plaintiff  knew  that  she 
did  not  come  within  the, class  to  which  this  offer  of  a  reduced  rate 
was  made,  and  obtained  her  ticket  by  presenting  certificates  of  facts 
which  she  knew  to  be  false.  She  thus  obtained  by  false  representa- 
tions a  ticket  to  which  she  knew  that  she  was  not  entitled.  What- 
ever rights  she  had  to  be  regarded  as  a  passenger  on  the  defendant's 
train  she  had  acquired  solely  by  the  fraud  which  she;  had  practiced 
upon  the  defendant.  She  had  no  right  to  profit  by  her  fraud ;  she 
had  no  right  to  rely  upon  the  consent  of  the  railway  company  to  her 
entering  its  train  as  a  passenger,  when  she  had  obtained  that  con- 
sent merely  by  gross  misrepresentations.  Accordingly  she  was  not 
lawfully  upon  the  defendant's  train;  she  was  in  no  better  position 
than  that  of  a  mere  trespasser.  This  principle  has  been  affirmed 
in  other  jurisdictions.  Thus  it  has  been  held  that  a  person  travel- 
ing over  a  railroad  on  a  free  pass  or  a  mileage  ticket  which  had 
been  issued  to  another  by  name  and  was  not  transferable,  was 
barred  by  his  fraudulent  conduct  from  recovering  for  a  personal 
injury  unless  it  was  due  to  negligence  so  gross  as  to  show  a  wilful 
injury.  Toledo,  W.  &  W.  R'y  v.  Beggs,  85  111.  80,  9  Am.  Neg. 
Cas.  227n,  28  Am.  Rep.  613;  Way  v.  Chicago,  R.  I.  &  P.  R'y,  64 
Iowa,  48,  9  Am.  Neg.  Cas.  329,  19  N.  W.  Rep.  828,  52  Am.  Rep. 
431.  If  the  plaintiff  had  fraudulently  evaded  the  payment  of  any 
fare,  she  certainly  would  not  have  become  a  passenger,  and  the 
defendant's  utmost  duty  to  her  while  she  was  upon  its  train  would 
have  been  to  abstain  from  doing  her  any  wilful  or  reckless  injury. 
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Condran  v.  Chicago,  M.  &  St.  P.  R'y,  67  Fed.  Rep.  522,  14  C.  C.  A. 
506,  28  L.  R.  A.  749 ;  Toledo,  W.  &  W.  R'y  v.  Brooks,  81  111.  245, 
9  Am.  Neg.  Cas.  258n;  Chicago,  B.  &  Q.  R.  R.  v.  Mehlsack,  131 
111.  61,  22  N.  E.  Rep.  812,  19  Am.  St.  Rep.  17.  But  such  a  case 
cannot  be  distinguished  in  principle  from  the  case  at  bar,  in  which 
the  plaintiff  obtained  her  ticket  at  a  reduced  price  by  successfully 
practicing  a  fraud.  The  only  relation  which  existed  between  the 
plaintiff  and  defendant  was  induced  by  her  fraud ;  and,  as  was  said 
by  the  court  in  Way  v.  Chicago,  R.  I.  &  P.  R'y,  ubi  supra,  she 
cannot  be  allowed  to  set  up  that  relation  against  the  defendant  as 
a  basis  of  recovery.  See  also  to  the  same  effect  Godfrey  v.  Ohio 
&  Mississippi  R'y,  116  Ind.  30,  18  N.  E.  Rep.  61;  McVeety  v.  St. 
Paul,  Minneapolis  &  Manitoba  R'y,  45  Minn.  268,  47  N.  W.  Rep. 
809,  11  L.  R.  A.  174,  22  Am.  St.  Rep.  728;  McNeill  v.  Durham 
R.  R.,  (N.  C.)  44  S.  E.  Rep.  34,  67  L.  R.  A.  227. 

Nor  is  the  plaintiff  helped  by  the  fact  that  the  defendant's  con- 
ductors had  accepted  the  coupons  of  her  ticket.  This  simply 
showed  that  she  had  succeeded  in  carrying  her  scheme  to  com- 
pletion. There  had  been  a  similar  acceptance  by  the  conductor  in 
Way  v.  Chicago,  R.  I.  &  P.  R'y,  and  Toledo,  W.  &  W.  R'y  v.  Beggs, 
ubi  supra.  If  the  defendant's  conductors  did  not  know  the  real 
facts,  their  acceptance  of  her  coupons  could  have  no  effect;  if 
they  knew  the  facts  and  acquiesced  in  the  plaintiff's  wrongful  pur- 
pose, this  conduct  could  give  her  no  additional  rights.  McVeety 
v.  St.  Paul,  M.  &  M.  R'y,  and  Condran  v.  Chicago,  M.  &  St.  P. 
R'y,  ubi  supra. 

The  cases  relied  on  by  the  plaintiff  do  not  support  her  contention. 
In  Galveston,  H.  &  S.  A.  R'y  v.  Snead,  4  Tex.  Civ.  App.  31,  23 
S.  W.  Rep.  277;  Ohio  &  Mississippi  R'y  v.  Muhling,  30  111.  9,  9 
Am.  Neg.  Cas.  222n,  81  Am.  Dec.  336,  and  Austin  v.  Great  West- 
ern R'y,  L.  R.  2  Q.  B.  442,  no  question  of  fraud  was  involved.  The 
same  is  true  of  Foulkes  v.  Metropolitan  District  R'y,  4  C.  P.  D. 
267,  and  S  id.  157.  In  Doran  v.  East  River  Ferry,  3  Lans.  (N.  Y.) 
105,  the  plaintiff  was  allowed  to  recover  on  the  ground  that  the 
defendant's  servants  had  negligently  failed  to  demand  her  fare, 
and  that  her  injury  was  due  to  gross  negligence.  We  have  found 
no  decision  which  would  support  a  recovery  under  circumstances 
like  those  before  us.  The  plaintiff's  counsel  very  properly  has 
not  claimed  that  there  was  evidence  of  any  such  gross  or  wanton 
negligence  as  to  entitle  her  to  recover  in  spite  of  her  rights  being 
only  those  of  a  trespasser.  Banks  v.  Braman,  188  Mass.  367,  74 
N.  E.  Rep.  594. 
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According  to  the  terms  of  the  report  there  must  be: 
Judgment  on  the  verdict. 

KEELEY  V.  BOSTON   ELEVATED  RAILWAY  CO. 

Supreme  Judicial  Court,  Massachusetts,  June,  1906. 


ELEVATED  RAILWAY  —  MASTER  AND  SERVANT  —  RISK  OF 
EMPLOYMENT  —  THIRD  RAIL  OF  ELECTRIC  ROAD  NOT 
DEAD.  —  Where  an  employee  forming  one  of  a  gang  of  men  working  on 
the  track  of  an  elevated  railway  run  by  electricity  and  using  the  third 
rail  system  was  told  to  strike  the  rail  with  a  chisel  by  the  foreman,  who 
had  been  informed  that  the  power  was  turned  off,  and  the  employee 
struck  the  rail  as  ordered  and  was  injured  owing  to  the  rail  being 
charged  with  electricity,  the  employee  did  not  assume  the  risk  and  the 
company  was  liable. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  one  Keeley  against  the  Boston  Elevated  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  exceptions. 
Exceptions  overruled. 

Walter  B.  Grant,  for  plaintiff. 

R.  A.  Sears,  James  F.  Sweeney  and  Howard  A.  A.  Wilson, 
for  defendant. 

Lathrop,  J.  —  This  is  an  action  of  tort  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the  employ  of  the  defendant.  The 
declaration  contained  several  counts,  some  at  common  law,  and  some 
under  Rev.  Laws,  106,  §  71.  In  the  Superior  Court  the  jury  re- 
turned a  verdict  for  the  plaintiff  on  the  second  count,  which  alleged 
in  substance  that  the  plaintiff  was  set  to  work  in  a  dangerous  place, 
and  while  in  the  exercise  of  due  care,  and  without  being  warned  of 
the  danger,  was  injured.  At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  rule  that  upon  all  the  evidence  the  plaintiff  could 
not  recover.  The  judge  refused  so  to  rule  and  submitted  the  case  to 
the  jury,  under  instructions  which  we  must  assume  to  be  correct. 
The  only  exception  is  to  the  refusal  to  rule  as  requested. 

The  jury  were  warranted  from  the  evidence  in  finding  the  fol- 
lowing facts: 

The  plaintiff  employed  by  the  defendant  as  a  night  laborer,  was 
set  at  work  as  a  member  of  a  large  gang  of  workmen,  to  assist  in 
relaying  about  500  feet  of  the  defendant's  north-bound  track  on 
its  elevated  structure  on  Washington  street,  near  Rollins  street, 
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Boston.  While  so  employed,  and  when  working  near  the  third 
rail,  so-called,  where  he  was  directed  to  work,  he  was  seriously 
injured  by  bums  from  a  flash  of  electricity,  caused  by  his  chisel 
coming  in  contact  with  this  rail,  which  at  the  time  the  defendant 
permitted  to  be  alive. 

The  electric  power  usea  to  operate  the  trains  on  the  tracks  ran 
through  the  third  rail,  and  was  generally  turned  off  the  rail  be- 
tween the  morning  hours  of  I  o'clock  and  5  o'clock,  at  which  time 
the  trains  did  not  run,  and  the  night  gangs  were  at  work  on  the 
tracks.  The  voltage  used  in  the  third  rail  was  from  500  to  600 
volts,  and  the  amperage  was  very  large ;  the  burning  effect  is  from 
the  amperage;  a  person  could  be  killed  by  a  voltage  of  500  volts. 
The  electricity  in  the  third  rail  could  be  turned  on  or  shut  off,  from 
either  or  both  tracks,  entirely  at  the  will  or  control  t>f  the  defendant, 
by  switches  at  the  power  stations  at  Sullivdn  square  or  Atlantic 
avenue,  or  locally  from  either  track  by  switches  placed  from  400 
to  500  feet  apart.  The  turning  of  the  switches  at  Rollins  street 
and  at  Castle  street  would  have  rendered  the  rail  dead  at  the  point 
of  the  accident,  as  it  also  could  have  been  made  dead  from  the 
power  station.  These  local  switches  were  under  the  control  of 
the  defendant's  engineer,  who  testified  that  he  knew  of  no  reason 
for  the  use  of  the  power  on  that  night  between  those  streets. 

It  was  also  in  evidence  that  an  appliance  termed  a  jumper  was 
in  common  use  at  the  time  of  the  accident,  by  which  the  power 
could  have  been  cut  off  from  the  rail  for  any  assigned  distance, 
even  the  length  of  a  single  rail,  along  the  track,  and  the  third  rail 
made  harmless;  that  the  appliance  used  for  this  purpose  could  be 
handled  by  any  one  of  ordinary  intelligence.  The  defendant  kept 
for  use,  when  working  near  the  third  rail  during  the  day,  rubber 
blankets  to  throw  over  the  rail,  and  the  electricians  at  times  used 
test  lamps  to  ascertain  whether  the  power  was  off  or  on.  The 
workmen  always  had  general  instructions  that  the  power  was  off 
while  they  were  at  work  at  night,  and  each  morning  about  5  o'clock 
one  of  the  engineers  would  come  around  and  state  that  the  power 
was  about  to  be  turned  on. 

The  defendant's  engineer  and  foreman,  having  control  of  the 
power,  had  full  knowledge  that  a  large  job  was  to  be  done  that 
night.  Preparations  were  being  made  for  some  days  before  the 
work  was  done  to  replace  about  500  feet  of  track;  new  rails  had 
been  brought  to  the  place  some  days  before  and  placed  between 
the  tracks,  and  in  order  to  reduce  the  amount  of  work  to  be  done 
on  the  night  of  relaying  them  and  new  rails  had  been  assembled. 
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that  is,  joined  together  in  sections  of  three.  To  insure  the  com- 
pletion of  the  work  in  one  night,  all  three  of  the  gangs,  ordinarily 
employed  in  different  places  on  the  structure  and  in  the  subway, 
were  consolidated  and  set  to  work  together  under  the  foreman  of 
the  plaintiff's  gang. 

It  would  have  been  an  easy  matter  and  a  reasonable  precaution 
to  make  the  third  rail  dead  along  the  whole  distance  which  was 
undergoing  repairs.  This  was  the  unanimous  opinion  of  the  de- 
fendant's engineers  and  managers.  The  defendant's  chief  opera- 
tor received  no  orders  that  night  to  make  the  third  rail  dead. 
Telephones  were  in  use  between  the  various  stations  on  the  structure 
and  to  the  power  houses. 

On  the  night  the  plaintiff  incurred  his  injuries  the  men  were 
instructed,  when  they  went  to  work  at  i  o'clock,  that  the  third 
rail  was  dead.  The  defendant's  records  show  that  the  third  rails 
on  both  tracks  were  dead  at  i  :io  a.  m.  During  the  night  instruc- 
tions came  from  Sullivan  square  to  the  electrician  in  charge  of  that 
section  where  the  work  was  going  on,  to  open  the  switches  at 
Castle  street,  which  had  the  effect  of  putting  the  power  onto  the 
third  rail  for  about  half  the  length  of  the  job.  Some  of  the  men 
were  told  in  a  general'  way  that  a  portion  of  the  rail  was  alive. 
The  plaintiff  was  not  so  informed.  The  evidence  was  conflicting 
as  to  whether  the  foreman,  Hellen,  was  so  informed.  The  elec- 
trician placed  a  red  lantern  at  the  point  of  the  dividing  line  be- 
tween the  live  and  dead  rail,  but  the  red  lantern  would  indicate 
nothing  to  any  one  as  to  which  side  of  the  lantern  the  rail  was  alive 
and  dangerous.  The  plaintiff  did  not  see  the  lantern  which,  being 
at  Rollins  street,  must  have  been  about  250  feet  from  the  place  of 
the  accident. 

The  cause  of  turning  on  the  power  at  Castle  street  was  to  let  a 
work  train  go  over  the  cross-over  at  Castle  street  to  pick  up  some 
old  rails  on  the  south-bound  track  at  Pelham  street  and  Northamp- 
ton street.  It  was  not  necessary  that  the  power  should  have  been 
turned  on  there  for  that  purpose  because,  by  using  the  south-bound 
track  through  the  subway,  no  occasion  existed  for  any  power  to  be 
applied  to  the  third  rail  of  the  north-bound  track.  The  chief 
operator  at  the  power  station  testified  that  it  would  have  been  an 
easy  matter  to  keep  the  rails  dead,  and  that  he  received  no  orders 
to  make  them  dead  on  that  night. 

At  the  time  the  plaintiff  was  injured  he  was  assisting  to  remove 
a  rail  saw  from  one  of  the  running  rails  within  a  few  inches  of 
the  tfcird  rail,  and  in  the  performance  of  his  work  was  directed 
by  his  foreman  to  strike  a  blow  with  a  chisel  (a  long-bladed  ham- 
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mer)  handed  to  him  by  the  foreman  for  the  purpose,  the  use  of 
which  necessitated  his  hitting  the  third  rail.  He  asked  the  fore- 
man if  it  was  all  right,  and  in  response  the  foreman  told  him  the 
rail  was  dead.  The  plaintiff  had  no  knowledge  of  the  manner  of 
using  the  power  in  the  third  rail  or  as  to  the  switches  used  for  that 
purpose.  He  had  no  personal  knowledge  of  whether  the  power 
was  on  the  rail,  or  off,  except  that  he  was  told  it  was  off. 

On  these  facts  we  can  have  no  doubt  that  the  jury  were  war- 
ranted in  finding  that  the  plaintiff  was  in  the  exercise  of  due  care ; 
and  that  it  cannot  be  said,  as  matter  of  law,  that  the  plaintiff  as- 
sumed the  risk.  Nor  can  we  have  any  doubt  that  the  defendant 
was  negligent  in  turning  on  the  power  on  the  north-bound  track 
when  the  south-bound  track  could  have  been  used  for  the  running 
of  the  working  train.  The  law  applicable  to  this  subject  is  well 
stated  by  Mr.  Justice  Knowlton  in  Hopkins  v.  O'Leary,  176  Mass. 
258,  264,  57  N.  E.  Rep.  342,  as  follows:  "The  general  duty  to 
provide  a  place  for  the  plaintiff  which  was  reasonably  safe,  having 
reference  to  the  kind  of  business  in  which  the  defendant  was 
engaged,  was  so  far  personal  to  himself  as  a  master  that  he  could 
not  escape  responsibility  by  delegating  it  to  another.  Toy  v. 
United  States  Cartridge  Co.,  159  Mass.  313,  15  Am.  Neg.  Cas. 
6221s,  34  N.  E.  Rep.  461.  While  the  plaintiff  assumed  the  obvious 
risks  of  the  business,  he  did  not  assume  the  risk  from  the  failure 
of  the  defendant,  either  personally  or  through  a  superintendent, 
to  perform  the  ordinary  duties  of  an  employer  in  providing  against 
unnecessary  or  concealed  dangers  in  places  in  which  laborers  were 
set  to  work.  The  jury  were  rightly  permitted  to  pass  upon  the 
question  whether  the  defendant  was  negligent  in  this  particular. 
Rogers  v.  Ludlow  Mfg.  Co.,  144  Mass.  198,  205,  15  Am.  Neg.  Cas. 
611,  11  N.  E.  Rep.  77,  59  Am.  Rep.  68;  Neveu  v.  Sears,  155  Mass. 
303,  15  Am.  Neg.  Cas.  643*1,  29  N.  E.  Rep.  472;  O'DriscoIl  v. 
Faxon,  156  Mass.  527,  15  Am.  Neg.  Cas.  646,  31  N.  E.  Rep.  685; 
Coan  v.  Marlborough,  164  Mass.  206,  15  Am.  Neg.  Cas.  7061*, 
41  N.  E.  Rep.  238;  Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass. 
71,  15  Am.  Neg.  Cas.  651,  42  N.  E.  Rep.  501 ;  Dean  v.  Smith,  169 
Mass.  569,  48  N.  E.  Rep.  619." 

This  rule  applies  to  corporations  as  well  as  to  individuals.  Rogers 
v.  Ludlow  Mfg.  Co.,  144  Mass.  198,  201  et  seq.,  15  Am.  Neg.  Cas. 
611,  11  N.  E.  Rep.  77,  59  Am.  Rep.  68;  Toy  v.  United  States  Car- 
tridge Co.,  159  Mass.  313,  15  Am.  Neg.  Cas.  622n,  34  N.  E.  Rep. 
461 ;  Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass.  71,  15  Am.  Neg. 
Cas.  651,  42  N.  E.  Rep.  501. 
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While  there  was  conflicting  evidence  on  the  question  whether 
the  foreman  of  the  plaintiff's  gang  had  been  informed  that  the 
power  had  been  turned  on,  the  jury  may  have  found  that  he  had 
not  been  so  informed.  If  so,  and  he  supposed  that  the  rail  was 
dead,  the  order  to  the  plaintiff  was  not  a  negligent  one;  and  the 
negligence  might  well  be  found  to  be  that  of  some  one  represent- 
ing the  company,  to  whom  the  defendant  had  intrusted  the  work, 
in  allowing  the  power  to  be  turned  onto  the  third  rail  of  the  north- 
bound track,  and  for  whose  negligence  the  defendant  is  liable. 

Exceptions  overruled. 


MCDONNELL  v.  NEW  YORK,  NEW  HAVEN  AND 

HARTFORD  R.  R. 

Supreme  Judicial  Court,  Massachusetts,  September,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  —  DEFECTIVE  APPLI- 
ANCE —  LADDER  USED  TO  CLIMB  TO  TOP  OF  ENGINE  IN- 
JURING FIREMAN.  —  A  direction  by  a  railroad  engineer  to  a  fireman 
"to  go  up  there  and  shut  off  the  steam/'  after  placing  against  the  boiler 
of  the  engine  a  ladder  that  was  claimed  to  be  defective  in  having  at  the 
bottom  a  V-shaped  iron  that  was  alleged  to  be  the  cause  of  the  ladder 
slipping  and  injuring  the  fireman  did  not  excuse  the  latter  from  exer- 
cising care  for  his  safety  in  looking  to  the  placing  of  the  ladder  before 
ascending. 

VICE-PRINCIPAL.  —  The  act  of  the  engineer  in  placing  the  ladder  was  a 
mere  act  of  assistance  and  not  an  act  of  superintendence. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  one  McDonnell  against  the  New  York,  New  Haven 
&  Hartford  Railroad.  A  verdict  was  directed  for  defendant,  and 
plaintiff  brings  exceptions.     Overruled. 

Tort  for  personal  injuries  to  plaintiff,  a  fireman  in  the  employ 
of  defendant,  who  was  injured  by  the  fall  of  a  ladder,  which  he 
alleged  he  was  ordered  to  use  by  one  Dutton,  who  it  was  also 
alleged  was  a  superintendent  in  defendant's  employ. 

James  E.  Cotter,  Conrad  Reno  and  Jos.  P.  Fagan,  for  plaintiff. 

Choate,  Hall  &  Stewart  and  Joseph  Wentworth,  for  de- 
fendant. 

Morton,  J.  —  We  assume  in  favor  of  the  plaintiff,  that  the  ladder 
was  a  part  of  the  ways,  works  and  machinery  of  the  boiler  room, 
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and  also,  though  with  much  more  doubt,  that  Dutton  was  a  person 
whose  sole  or  principal  duty  was  that  of  superintendence.  He 
had  charge  of  the  engines  and  as  engineer  had  the  direction  and 
control  of  his  assistants  and  of  the  firemen,  of  whom  the  plaintiff 
was  one.  He  started  and  stopped  the  engines,  saw  to  the  cleaning 
of  them,  and  the  filling  of  the  oil  cups,  and  the  packing  of  the 
engines,  and  did  other  manual  labor  as  required.  He  had  no  power 
to  hire  or  discharge  his  assistants  or  the  firemen,  and  it  would 
seem  that  his  position  was  that  of  a  superior  servant  performing 
manual  labor  as  required  in  the  proper  discharge  of  his  duties,  and 
exercising  such  direction  and  control  over  his  assistants  and  the 
firemen  as  was  necessary  to  secure  efficient  service  on  their  part, 
rather  than  that  of  one  whose  sole  or  principal  duty  was  that  of 
superintendence.  But  however  that  may  be,  we  think  that  there 
was  no  evidence  of  a  defect  in  the  ladder  or  of  negligence  on  the 
part  of  Dutton.  The  only  thing  in  respect  to  which  it  is  con- 
tended that  the  ladder  was  defective  is  the  V-shaped  iron  on  the 
bottom.  There  is  nothing  to  show  that  this  was  not  a  usual  and 
proper  mode  of  construction  adopted  to  prevent  the  ladder  from 
breaking  and  wearing,  or  that  the  ladder  as  thus  made  was  unsafe 
in  the  hands  of  a  person  exercising  ordinary  care.  The  fact  that 
the  ladder  slipped,  and  had  done  so  once  before,  was  as  consistent, 
to  say  the  least,  with  a  want  of  due  care  on  the  part  of  the  plaintiff 
and  the  other  persons  using  it  as  with  a  defect  in  the  construction. 
The  V-shaped  irons  would  seem  to  have  rendered  the  ladder  more 
secure  instead  of  less  if  the  person  using  it  exercised  proper  care. 
It  cannot  be  said,  as  matter  of  law,  that  the  defendant  was  bound 
to  furnish  a  stationary  ladder  or  one  with  hooks  upon  it,  and  that 
it  could  be  found  guilty  of  negligence  for  not  doing  so.  It  was 
not  bound  to  furnish  the  best  possible  appliances  but  only  to  exer- 
cise reasonable  care  in  seeing  that  those  which  it  furnished  were 
safe  and  proper  for  the  use  for  which  they  were  intended.  We 
see  no  evidence  of  negligence  on  its  part  in  the  performance  of  this 
duty.  See  Nealand  v.  L.  &  B.  R.  R.,  173  Mass.  42,  53  N.  E.  Rep. 
137;  Regan  v.  Donovan,  159  Mass.  1,  15  Am.  Neg.  Cas.  585*1,  33 
N.  E.  Rep.  702;  Wood  z/.  Tileston  Co.,  182  Mass.  449,  65  N.  E. 
Rep.  810. 

As  to  Dutton,  all  that  he  did  was  to  place  the  ladder  against  the 
boiler  and  tell  the  plaintiff  to  go  up  and  shut  off  the  steam.  The 
position  in  which  the  ladder  stood  was  perfectly  obvious  to  the 
plaintiff  and  he  was  at  liberty  to  change  it  if  he  saw  fit  to.  Dutton's 
act  in  placing  the  ladder  against  the  boiler  cannot  fairly  be  regarded 
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as  anything  more  than  a  slight  act  of  assistance  to  the  plaintiff  in 
doing  that  which  Dutton  had  directed  him  to  do.  It  cannot  prop- 
erly be  regarded  as  an  act  of  superintendence  or  as  relieving  the 
plaintiff  from  himself  looking  to  the  placing  of  the  ladder  before 
he  attempted  to  ascend  it.  Nor  can  the  direction,  "  Go  up  the 
ladder  and  shut  off  that  steam  up  there,  that  valve/'  and  tapping 
him  on  the  shoulder  and  saying  "  Go  ahead  Mac  "  be  regarded  as 
excusing  the  plaintiff  from  such  attention  to  his  own  safety.  Gouin 
v.  Wampanoag  Mills,  172  Mass.  222,  51  N.  E.  Rep.  1078;  Ruchin- 
sky  v.  French,  168  ,Mass.  68,  46  N.  E.  Rep.  417. 
Exceptions  overruled. 


ADRIAN  KNITTING  CO  v.  WABASH  R.  CO. 

Supreme  Court,  Michigan,  July,  1906. 


CARRIER  OF  GOODS  —  DELIVERY  TO  WRONG  PERSON.  —  A  car- 
rier  delivering  goods  to  a  person  presenting  an  unindorsed  receipt  there- 
for providing  for  delivery  to  a  certain  person  which  receipt  was  sur- 
reptitiously obtained,  is  liable  for  the  goods  though  it  was  the  custom 
of  the  carrier  unknown  to  the  shipper  to  deliver  goods  to  any  person  who 
presented  such  a  receipt  without  any  inquiry  as  to  whether  the  person 
was  the  consignee  or  consignor  or  authorized  in  any  way  to  receive  the 
goods. 

Error  to  Circuit  Court,  Lenawee  County. 

Action  by  the  Adrian  Knitting  Company  against  the  Wabash 
Railway  Company.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

February  1,  1903,  Charles  C.  Pierce  and  Orville  E.  Fox  made  an 
agreement  for  a  copartnership  to  engage  in  manufacturing  shoes 
at  Adrian,  Mich.  The  agreement  provided  for  an  equal  division 
of  the  profits  and  losses,  and  also  provided  that  upon  all  moneys 
advanced  by  Charles  C.  Pierce  over  and  above  the  amount  ad- 
vanced by  Orville  E.  Fox,  Pierce  should  be  credited  with  interest 
at  current  rates.  Pierce  testifies  that  he  expected  Fox  to  invest 
some  money,  and  that  none  was  forthcoming.  The  parties  how- 
ever engaged  in  business,  bought  a  plant  from  the  present  plaintiff 
on  contract,  and  began  to  manufacture  shoes,  Fox  being  in  control 
as  manager,  with  one  Thomas  Young  as  foreman.  The  goods* 
manufactured  were  all  shipped  to  Beeman  &  Son,  of  Chicago. 
Fox  drew  a  salary  weekly;  but,  on  April  27,  1903,  Pierce  wrote 


574  20  AMERICAN  NEGLIGENCE  REPORTS. 

Fox  a  letter  purporting  to  discharge  him.  Fox  accepted  this  letter, 
and  left  Adrian.  Pierce  came  on  and  took  charge  and  retained 
Young  as  foreman.  The  court  found  as  a  fact  that  the  partnership 
was  dissolved  on  April  27th  by  Mr.  Fox  stepping  out  of  the  busi- 
ness. This  is  supported  by  the  fact  of  his  leaving  and  surrender- 
ing the  business,  and  by  testimony  of  his  declaration  to  a  representa- 
tive of  plaintiff  that  he  intended  to  have  nothing  further  to  do  with 
the  business.  On  the  27th  of  May,  1903,  four  cases  of  shoes  were 
shipped  to  Beeman  &  Son  over  the  defendant's  road  by  Pierce,  he 
receiving  a  receipt  in  the  following  words :  "  Form  No.  106  1-2  A. 
Adrian,  M.,  5-27-1903.  Received  in  good  order  from  the  Pierce 
Shoe  Company,  by  the  Wabash  Railway  Company,  to  be  delivered 
to  Beeman  &  Son,  147  5th  Ave.,  Chicago,  111.,  four  cases  of  shoes, 
weight  250.  The  Wabash  Railway  Company,  by  W.  F.  Bradley, 
Agent.  All  carload  freight  to  be  loaded  by  consignor  or  unloaded 
by  consignee  shall  be  subject  to  a  minimum  charge  for  trackage  and 
rental  of  one  dollar  per  day  for  each  twenty-four  hours  or  portion 
of  twenty-four  detention,  or  fractional  part  thereof  after  the  expira- 
tion of  forty-eight  hours  at  point  of  shipment,  and  from  its  ar- 
rival at  point  of  destination.  The  railroad  company,  however,  re- 
serves the  right  to  load  and  unload  cars  and  charge  for  the  same, 
and  will  be  exempt  from  all  liability  for  deficiency  in  quantity 
loaded  in  them,  and  from  all  demurrage  resulting  from  improper 
handling.  Released  and  at  owner's  risk."  This  receipt  was  attached 
to  the  invoice  and  sent  to  Beeman  &  Son,  at  Chicago.  The  Pierce 
Shoe  Company  being  indebted  to  plaintiff  assigned  to  it  the  account 
against  Beeman  &  Son  covering  this  shipment,  of  which  assign- 
ment plaintiff  gave  notice  to  Beeman  &  Son.  Beeman  &  Son 
having  the  right  to  accept  or  reject  goods  at  their  option,  declined 
to  receive  the  goods  in  question.  Defendant's  agent  at  Chicago 
notified  the  agent  at  Adrian  and  asked  for  instructions.  On  June 
6th  or  7th  the  plaintiff  notified  defendant's  agent  at  Adrian  to  re- 
turn the  goods  or  hold  for  orders.  About  this  time,  June  3,  1903, 
Mr.  Fox,  who  was  then  residing  in  Chicago,  went  to  Beeman  &  Son 
and  desired  to  look  over  their  papers  and  correspondence  about 
this  last  shipment  of  goods,  and  took  from  the  papers  the  receipt 
issued  by  defendant  railway  company,  without  the  consent  or 
knowledge  of  Beeman  &  Son.  Mr.  Fox,  upon  obtaining  this  receipt, 
took  it  to  the  Wabash  Railway  Company  in  Chicago,  and  got  the 
goods  on  June  5,  1903,  without  any  authority  from  the  Pierce  Shoe 
Company  or  from  Beeman  &  Son,  and  the  receipt  was  in  no  way 
indorsed.    The  evidence  shows  that  it  was  the  custom  of  this  de- 
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fendant,  and  of  the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany, and  also  of  the  Detroit  Southern  Railway  Company,  to  de- 
liver goods  to  any  person  who  produced  a  shipping  receipt  similar 
to  the  one  issued  in  this  case  without  making  any  inquiry  or  de- 
termining whether  the  person  who  produced  the  receipt  was  the  con- 
signee or  consignor,  or  authorized  in  any  way  to  receive  the  goods. 
It  also  appears  that  this  custom  was  not  known  to  the  Pierce  Shoe 
Company  who  shipped  the  goods  in  question.  The  right  of  action 
against  defendant  was  assigned  to  plaintiff,  this  action  instituted 
and  a  recovery  had.    Defendant  brings  error. 

Argued  before  McAlvay,  Blair,  Montgomery,  Ostrander  and 
Hooker,  JJ. 

Smith,  Baldwin  &  Alexander,  for  appellant. 

B.  F.  Graves  and  Bird  &  Sampson,  for  appellee. 

Montgomery,  J.  (after  stating  the  facts).  —  Under  the  findings 
it  is  clear  that  Fox  had  no  authority  to  receive  the  goods  from  the 
defendant's  agent  in  Chicago.  The  finding  of  the  circuit  judge 
that  Fox  had  abandoned  his  connection  with  the  firm  was  sup- 
ported by  evidence,  and  it  follows  from  this  that  he  could  not  lie 
in  wait  and  at  each  recurring  opportunity  seize  the  fruits  of  his 
former  partner's  industry.  The  fact  that  Fox  had  been  at  one 
time  a  partner  was  not  known  to  the  defendant's  Chicago  agent  so 
far  as  appears.  The  case  cannot  be  rested  upon  any  apparent 
authority  of  Fox  growing  out  of  his  former  connection  with  Pierce 
&  Co.  In  the  absence  of  actual  authority  to  receive  the  goods,  the 
defendant's  right  to  deliver  must  rest  upon  the  fact  that  the  receipt 
for  shipment  not  indorsed  or  signed  by  the  consignee  was  pre- 
sented by  one  claiming  to  represent  the  shipper.  Proof  of  a  cus- 
tom to  deliver  to  any  person  who  might  produce  the  shipping 
receipt  which  custom  was  unknown  to  the  shipper  cannot  avail  to 
excuse  the  defendant  from  the  burden  which  the  law  casts  upon 
it  The  defendant  cannot  relieve  itself  from  liability  to  the  true 
owner  by  delivery  to  one  not  authorized  by  showing  that  such 
unauthorized  person  has  obtained  and  presents  the  bill  of  lading. 
Sword  v.  Young,  89  Tenn.  126,  14  S.  W.  Rep.  481,  604;  Weyand 
v.  R.  R.  Co.,  75  Iowa,  573,  39  N.  W.  Rep.  899,  1  L.  R.  A.  650,  9 
Am.  St.  Rep.  504;  Railroad  Co.  v.  Barkhouse,  100  Ala.  543,  13 
South.  Rep.  543;  Cavallaro  v.  Railway  Co.,  no  Cal.  348,  42  Pac. 
Rep.  918,  52  Am.  St.  Rep.  94.  See,  also,  note  to  Weyand  v.  R.  R. 
Co.,  (Iowa)  39  N.  W.  Rep.  899,  1  L.  R.  A.  650,  9  Am.  St  Rep. 

513. 
The  judgment  is  affirmed. 


^ 
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COUSINEAU  v.  MUSKEGON  TRACTION  AND 

LIGHTING  COMPANY. 

Supreme  Court,  Michigan,  July,  1906. 


STREET  RAILROAD  —  CARRIER  AND  PASSENGER.  —  Where  it  ap- 
peared that  the  plaintiff  went  to  an  amusement  park  conducted  by  the 
defendant  railroad  company  and  after  the  entertainment  took  her  place 
in  the  front  rank  of  some  seven  thousand  persons  waiting  for  cars  to 
carry  them  back  to  the  city  and  when  a  car  approached  she  was  pushed 
under  it  and  sustained  injuries,  the  questions  of  her  contributory  negli- 
gence and  whether  the  company  was  negligent  in  failing  to  provide 
barriers  and  policemen  for  protection  from  the  dangers  incident  to  such 
a  crowd  should  have  been  submitted  to  the  jury. 

Error  to  Circuit  Court,  Muskegon  County. 

Action  by  Netiva  Cousineau,  by  her  next  friend,  Mary  Cousineau, 
against  the  Muskegon  Traction  &  Lighting  Company.  There  was 
a  judgment  for  defendant  and  plaintiff  brings  error.  Reversed,  and 
new  trial  ordered. 

Argued  before  Carpenter,  C.  J.,  and  McAlvay,  Blair,  Hooker 
and  Moore,  JJ. 

James  E.  Sullivan,  for  appellant. 

Nims,  Hoyt,  Erwin,  Sessions  &  Vanderwerp,  for  appellee. 

Moore,  J.  —  The  plaintiff  sued  the  defendant  to  recover  for  in- 
juries done  her  by  one  of  the  cars  of  defendant  company.  The  cir- 
cuit judge  was  of  the  opinion  she  did  not  make  a  case  and  directed 
a  verdict  for  defendant.  Counsel  for  defendant  is  quite  right  in 
saying  precedents  on  this  subject  are  not  plentiful,  and  it  is  difficult 
to  find  a  case  strictly  parallel.  Before  taking  up  the  legal  questions, 
an  understanding  of  the  facts  from  the  standpoint  of  the  plaintiff  is 
important.  The  defendant  not  only  operates  a  line  of  street  railway, 
but  it  is  the  owner  of  an  amusement  park  containing  a  number  of 
acres,  upon  the  shore  of  Lake  Michigan,  with  a  grove,  picnic  tables, 
dancing  pavilion,  candy  stand,  theatre  and  a  fine  beach.  It  runs 
many  of  its  cars  into  this  park,  and  around  a  loop.  At  one  side  of 
the  loop  there  is  a  platform  about  fifty  feet  square.  The  planking 
of  the  platform  at  its  beginning  lay  directly  upon  the  sand,  and 
gradually  the  surface  is  raised  until  it  is  about  even  with  the 
running  board  of  the  cars.  As  a  rule  the  cars  stop  opposite  the 
platform,  and  the  passengers  step  from  the  platform  into  the  cars. 
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There  was  no  barrier  along  the  track  or  around  this  platform, 
but  it  could  be  reached  from  all  sides.  Sometimes  the  cars  coming 
from  the  city  stop  before  reaching  \t  There  was  a  sandy  stretch 
of  ground  at  the  side  of  the  track  all  the  way  up  to  the  platform. 
On  the  4th  of  July  the  plaintiff,  a  girl  about  sixteen  years  old,  and 
a  girl  companion,  took  a  car  in  the  city  and  went  out  to  the  park. 
The  cars  were  crowded  when  they  went,  and  continued  to  be 
crowded  all  day  long,  and  after  five  o'clock  there  never  was  a  time 
when  there  were  not  more  people  to  take  the  cars  going  to  the  city 
from  the  park  than  the  motor  car  and  trailer  attached  to  it  could 
carry.  After  the  theatre  was  over,  and  soon  after  ten  o'clock,  the 
girls  concluded  to  take  a  car  back  to  the  city,  and  repaired  to  near 
the  place  where  the  cars  stopped  for  that  purpose.  It  is  the  claim 
of  plaintiff  that  between  the  dance  pavilion,  theatre  and  the  street 
car  track  there  were  between  7,000  and  8,000  people,  and  when  the 
plaintiff  and  her  companion  came  to  the  platform  there  was  such  a 
crowd  that  it  extended  off  the  platform  into  the  sand,  and  was  so 
dense  on  the  platform  they  could  not  get  on  it.  The  plaintiff  stood 
about  three  feet  west  of  the  platform;  her  friend  was  nearer  the 
platform,  and  both  were  about  six  feet  from  the  track.  The  plain- 
tiff with  her  right  hand  had  hold  of  her  friend's  left  arm,  and  the 
crowd  was  on  all  sides  of  her,  except  towards  the  street  car  tracks. 
The  two  girls  took  their  places  just  after  a  street  car  train  had  left, 
and  they  remained  standing  until  the  next  train  came,  about  ten  or 
fifteen  minutes  later,  expecting  to  get  on  the  next  car  if  she  and  her 
companion  could  secure  seats  therein.  She  had  paid  her  fare  to 
the  park  in  the  morning  on  coming  down,  and  expected  to  pay  her 
fare  on  the  car  going  back,  as  was  usual.  A  train  of  two  cars 
would  carry  about  160  people.  The  crowd  was  a  good-natured  one ; 
but  every  one  apparently  desired  to  get  on  the  first  car  going 
away  from  the  park.  Plaintiff  says  she  saw  but  one  policeman  and 
he  was  at  the  farther  end  of  the  platform.  When  the  motor  car 
and  trailer  appeared  it  is  claimed  the  crowd  made  a  rush  for  them 
before  they  stopped,  though  the  motorman  and  conductor  warned 
them  not  to  get  on  until  the  cars  stopped.  No  heed  was  paid  to  this 
warning  by  the  crowd.  The  plaintiff  and  her  companion  were 
thrown  down,  the  plaintiff  going  between  the  motor  car  and  trailer, 
and  receiving  injuries  for  which  this  action  is  brought. 

Two  questions  are  presented :  First.  Was  the  company  negligent 
in  not  making  adequate  provision  by  the  way  of  railings,  barriers 
and  policemen  to  protect  the  persons  who  had  accepted  the  invita- 
tion to  come  to  the  amusement  park,  against  the  dangers  incident 
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to  such  a  great  crowd?  And,  second,  was  the  plaintiff  guilty  of 
such  contributory  negligence  that  she  cannot  recover?  We  take 
up  these  propositions  in  the  inverse  order.  We  quote  from  brief  of 
counsel  for  defendant:  "One  contention  of  the  defendant  is  that 
when  the  plaintiff  voluntarily  joined  the  crowd  near  the  platform, 
edging  her  way  through  it  to  the  front  ranks  near  the  track,  know- 
ing the  extent  of  the  crowd,  the  facilities  of  the  defendant  to  trans- 
port them,  the  open  condition  of  the  track,  and  the  expected  ap- 
proach and  frequent  passage  of  cars  thereon ;  she  assumed  all  risks 
involved  in  the  taking  of  such  position.  We  here  use  the  /term 
4  assumed  risk '  in  its  broad  and  general  sense,  and  not  in  its  con- 
tractual sense,  as  applied  in  the  law  of  master  and  servant  It  is 
also  insisted  on  defendant's  part  that  such  conduct  of  the  plaintiff 
constituted  contributory  negligence  precluding  her  recovery.  *  *  * 
The  plaintiff  was  not  a  stranger  to  the  situation  at  the  park.  She 
knew  what  to  expect  there.  She  had  lived  in  Muskegon  all  her 
life,  and  had  visited  the  park  very  frequently.  During  the  season 
she  had  been  there  once  or  twice  a  week.  She  was  thoroughly 
familiar  with  the  park  and  the  conditions,  including  the  occasional 
presence  of  large  crowds;  and,  of  course,  knew  of  the  absence  of 
any  railings  or  barrier  around  the  platform  and  along  the  track. 
Plaintiff  knew  that  the  cars  did  not  usually  stop  where  she  stood, 
but  only  opposite  the  platform.  She  knew  the  chances  for  getting 
aboard  the  cars  were  very  remote,  but  says  she  and  her  companion 
were  waiting  to  see  whether  there  was  any  room  for  them.  It  was 
and  is  the  claim  of  the  defendant  that,  under  the  circumstances  dis- 
closed, the  conduct  of  the  plaintiff  in  making  her  way  through  the 
throng  of  people  and  taking  a  position  in  the  front  rank  near  the 
track,  off  the  platform,  in  loose  sand  ankle  deep,  was  negligence 
contributing  to  her  injury."  No  authorities  directly  in  point  are 
cited  in  support  of  this  proposition.  It  should  be  borne  in  mind 
that  this  amusement  park  was  several  miles  from  the  homes  of  the 
people  who  were  in  attendance  there.  It  was  not  owned  by  the 
public,  but  was  under  the  entire  control  of  the  defendant.  The 
people  who  were  there  came  as  patrons  of  the  company,  and  by  its 
invitation,  and  for  its  profit.  The  crowd  was  made  up  of  indi- 
viduals. Before  it  could  get  smaller  some  of  them  must  go  away. 
Most  of  them  must  go  by  the  same  means  which  brought  them. 
Were  all  of  the  first  to  go  guilty  of  contributory  negligence,  and 
only  the  late  goers  free  from  it?  No  one  knew  better  than  defend- 
ant the  number  of  persons  it  had  brought  to  the  park.  In  taking 
them  there  it  was  a  fair  implication  it  would  afford  them  reasonable 
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safeguards  from  danger  while  on  its  ground,  and  reasonable 
facilities  for  returning  home.  No  individual  could  get  upon  a  car 
without  getting  into  the  vicinity  of  where  it  stopped.  .There  is  no 
testimony  indicating  plaintiff  attempted  to  board  a  moving  car. 
Her  testimony  is  that  she  did  not.  We  do  not  think  it  can  be  said  as 
a  matter  of  law  that  because  of  what  these  girls  did,  they  are 
guilty  of  contributory  negligence.  At  most,  it  would  present  a 
question  for  the  jury. 

To  return  to  the  first  question,  was  defendant  guilty  of  negli- 
gence ?  It  knew  what  its  facilities  were  for  taking  care  of  a  crowd. 
It  knew  its  facilities  for  handling  them.  It  invited  the  people  who' 
constituted  the  crowd  to  come.  In  the  exercise  of  ordinary  care  it 
would  know,  and  doubtless  did  know,  approximately  the  size  of  the 
crowd.  It  also  knew  that  many  of  its  members  would  be  eager  to 
return  home  after  a  period  of  time  had  elapsed.  The  precise  point 
involved  here,  so  far  as  we  know,  has  not  been  decided,  but  there 
are  authorities  which  afford  some  light  in  relation  to  the  principle 
involved.  In  Bregee  v.  Powers,  80  Mich.  172,  45  N.  W.  Rep.  130, 
Justice  Long,  speaking  for  the  court,  quoted  with  approval  the 
following  language  from  Cooley  on  Torts,  606 :  "  It  has  been  stated 
on  a  preceding  page  that  one  is  under  no  obligation  to  keep  his 
premises  in  a  safe  condition  for  the  visits  of  trespassers.  On  the 
other  hand  when  he  expressly,  or  by  implication,  invites  others  to 
come  upon  his  premises,  whether  for  business  or  for  any  other 
purpose,  it  is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting 
them  into  danger;  and  to  that  end  he  must  exercise  ordinary  care 
and  prudence  to  render  the  premises  reasonably  safe  for  the  visit." 
And  added :  "  This  rule  is  the  doctrine  of  all  the  courts,  and  I  know 
of  no  rule  to  the  contrary."    Citing  a  large  number  of  cases. 

In  Sheldon  v.  Railroad  Co.,  59  Mich.  172,  26  N.  W.  Rep.  507, 
a  boy  who  was  on  a  railroad  platform  listening  to  a  band  of  music 
was,  because  of  the  inconsiderate  action  of  the  crowd  which  had 
been  attracted  by  the  music,  pushed  in  front  of  a  backing  train  and 
killed.  It  was  held  that  whether  the  degree  of  care  exercised  was 
commensurate  with  the  duty  imposed  presented  a  question  of  fact 
peculiarly  within  the  province  of  the  jury.  The  case  of  Taylor  v. 
R.  R.  Co.,  (C.  C.)  50  Fed.  Rep.  755,  is  very  suggestive:  "  The  suit 
was  for  damages  sustained  by  the  plaintiff  in  the  Union  depot  in 
Pittsburgh,  while  she  was  about  to  pass  out  of  one  of  the  exit  gates 
through  which  the  passengers  were  required  to  go  to  reach  the 
cars.  The  depot  was  under  the  control  of  the  defendant  company. 
There  was  a  large  crowd  gathered  in  Pittsburgh  to  attend  a  celebrji- 
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tion.  She  waited  in  a  large  vestibule  at  the  depot  to  take  the  cars 
from  the  depot  home,  and  the  crowd  packed  in  around  and  behind 
her.  One  of  the  gates  opening  from  the  vestibule  where  she  was 
waiting  was  opened  for  passengers  to  take  the  cars,  and  the  crowd 
began  to  move,  and  she  moved  with  it.  When  she  reached  an  iron 
railing,  constructed  to  turn  people  to  the  narrow  exit  of  the  gate- 
way, 'she  was,  by  a  sudden  surging  of  the  throng,  forced  and 
jammed  against  the  railing  and  injured ; '  and  the  case  having 
been  submitted  to  the  jury,  a  verdict  was  returned  for  the  plaintiff. 
The  court  in  disposing  of  the  case  used  the  following  language: 
4  Did  the  defendant  exercise  ordinary  care  in  providing  a  suitable 
force  of  officers  and  employees  to  properly  control  and  direct  the 
movement  of  the  unprecedented  throng  which  it  was  advised 
would  crowd  through  its  depot  rooms,  vestibules,  corridors  and 
gates,  to  reach  its  trains?  *  *  *  The  only  remaining  question, 
therefore,  is,  did  the  defendant  exercise  ordinary  care  in  providing 
a  suitable  force  to  properly  control  and  direct  the  movements  of 
the  unprecedented  crowd  there  in  its  custody?  The  evidence 
brought  by  the  defendant  was  that  it  made  application  to  the  chief 
of  police  of  Pittsburgh  for  an  extra  force  of  patrolmen,  and  got  all 
it  wanted,  and  that  at  the  time  of  the  accident  it  had  from  twenty 
to  forty  policemen,  and,  with  its  own  employees,  had  about  ioo 
men  in  and  about  the  depot  to  direct  and  control  the  crowd  in  its 
approach  to  the  depot,  while  in  the  depot,  and  while  going  to  the 
train/  The  jury  was  instructed:  'A  passenger  while  in  actual 
progress  on  his  journey  is  necessarily  exposed  to  innumerable  haz- 
ards ;  is  wholly  under  the  care  of  the  carrier ;  and,  in  view  of  these 
dangers,  which  he  can  in  no  respect  control,  the  law  imposes  upon 
such  carrier  the  greatest  possible  vigilance  as  to  the  passenger's 
safety,  and  holds  it  responsible  for  the  slightest  negligence.  This 
degree  of  care  is  fixed  not  solely  because  of  the  relation  of  carrier 
and  passenger;  it  is  measured  by  the  consequences  which  may 
follow  the  want  of  care.  A  carrier  is  held  to  this  highest  degree 
of  care  as  to  the  condition  of  its  engines,  cars,  roadway,  bridges 
and  other  appliances,  because  negligence  as  to  any  of  them  in- 
volves extreme  peril  to  passengers,  against  which  they  cannot 
protect  themselves.  But  a  rule  properly  ceases  with  the  reason 
for  it.  Therefore,  as  a  passenger's  detention  at  a  station,  or  his 
exit  to  his  train,  is  not  attended  with  the  hazards  pertaining  to  the 
journeys  on  the  cars,  running  at  a  rapid  rate  of  speed,  the  degree 
of  care  above  defined  is  justly  lessened  to  the  extent  that  in  such 
a  place,  and  at  such  a  time,  the  carrier  is  bound  to  exercise  only  a 
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reasonable  degree  of  care  for  the  protection  of  its  passengers.  This 
reasonable  and  ordinary  care  depends  largely  upon  the  circum- 
stances of  each  particular  case,  and  is  such  care  as  a  person  of 
reasonable  and  ordinary  prudence  and  skill  would  usually  exercise 
under  the  same  or  similar  circumstances.  *  *  *  The  witness  for 
the  plaintiff  characterized  the  crowd  as  orderly  and  jolly.  As  I 
have  stated,  the  defendant  could  not  be  held  liable  to  that  degree  of 
diligence  that  called  for  a  guard  for  every  passenger.  It  was  not 
bound  to  provide  a  policeman  for  each  person,  to  protect  him  or 
her  from  violence  of  fellow-passengers,  but  it  was  bound  to  furnish 
a  suitable  number  of  its  officers  or  police  to  properly  control,  as  a 
body,  such  a  crowd  of  passengers  to  the  extent  already  stated.  If 
you  find  it  did  this,  it  discharged  its  duty  to  the  plaintiff,  and  cannot 
be  held  liable  for  this  injury/  The  court  said :  '  These  instructions 
correctly  state  the  law  as  applicable  to  the  case.  The  degree  of 
care  to  which  the  defendant  was  held  in  its  relation  and  duty  to  the 
plaintiff  at  the  time  of  the  accident  was  just/  *  *  *  '  They  had 
the  right  to  suppose  that  the  precautions  to  be  taken  for  their 
safety  and  protection  would  be  commensurate  with  the  increased 
dangers  confronting  them.  Of  these  increased  dangers  the  de- 
fendant had  the  first  and  most  trustworthy  warning.  *  *  *  The 
crowd  immediately  surrounding  the  gates,  waiting  to  be  passed 
through  was  permitted  to  become  too  dense  for  proper  control  or 
safe  exit.  The  police  and  guards,  as  they  were  stationed,  were 
unable  to  keep  the  crowd  back.  Whether,  because  they  were  not 
stationed  at  the  most  suitable  places  or  because  they  were  not 
active  and  energetic  enough,  is  not  now  for  me  to  determine.  The 
jury  found  want  of  ordinary  care  in  some  of  these  respects,  and  I 
am  not  justified  in  saying  such  a  conclusion  is  not  supported  by 
sufficient  evidence.  *  *  *  If  the  carrier  which  has  solicited  the 
10,000  passengers  to  travel  over  its  road  cannot  give  to  them  this 
proper  measure  of  care,  and  an  injury  thereby  follows,  it  is  re- 
sponsible. It  cannot  invite  and  undertake  to  transport  more  pas- 
sengers than  its  capacity  justifies,  and  then  excuse  itself  by  claiming 
an  unprecedented  crowd,  and  that  ordinary  care  as  to  the  passengers 
in  its  depot  was  used/  " 

In  Railroad  Co.  v.  Treat,  75  111.  App.  322,  a  person  who  had 
purchased  a  ticket  passed  through  a  turnstile  to  the  platform  and 
was  hurt,  and  it  was  said  in  substance  in  deciding  the  case :  "  A 
railroad  company  is  bound  to  use  reasonable  care  in  providing  for 
the  safety  and  protection  of  its  passengers  while  in  its  inclosures, 
and  while  being  conducted  to  its  trains,  with  due  regard  to  the 
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number  and  character  of  those  on  its  premises,  and  with  due 
reference  to  the  risks  to  which  they  are  exposed;  and  this  duty 
may  require  it  to  provide  a  suitable  number  of  men  to  properly 
control  the  crowd  and  to  protect  its  passengers  from  the  dangers 
incident  thereto." 

The  case  of  McGearty  v.  Manhattan  R'y  Co.,  (Sup.)  43  N.  Y. 
Supp.  1086,  was  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  occasioned  by  his  being  crowded  from  the 
platform  by  the  passengers  assembled  at  the  defendant's  elevated 
station  at  Grand  street,  in  the  city  of  New  York,  which  caused  the 
plaintiff  to  fall  into  the  street  below.  The  court  said :  "  It  may 
be  conceded  that  defendant's  elevated  station  at  Grand  street  is 
properly  constructed,  and  sufficient  in  extent  to  answer  all  the  ordi- 
nary requirements  for  which  it  is  used,  and  accommodate  the  pas- 
sengers who  assemble  there  for  the  purpose  of  boarding  the  defend- 
ant's trains,  but  the  theory  upon  which  the  case  was  tried  and 
submitted  to  the  jury,  and  upon  which  the  negligence  of  the  defend- 
ant was  predicated,  did  not  necessarily  involve  this  question.  The 
negligence  of  the  defendant  was  based,  not  upon  any  infirmity  in 
the  structure,  as  a  structure,  but  upon  the  character  of  its  use  at 
the  particular  time.  It  was  sufficient  to  accommodate  ordinary 
traffic,  for,  so  fast  as  the  platform  filled  with  passengers  they  were 
removed  by  the  trains  which  stopped  at  the  station  for  that  purpose 
at  frequent  intervals.  It  is  easy  to  see  that,  as  there  was  a  constant 
accumulation  of  passengers  upon  the  platform,  unless  they  were 
removed  by  the  trains,  the  platform  of  the  station  would  become 
overcrowded,  and  that  such  overcrowding  might  render  the  place 
unsafe.  This  was  shown  by  the  condition  in  this  case.  The  trains 
did  not  remove  the  passengers  as  fast  as  they  accumulated,  and  the 
defendant  continued  to  sell  tickets  and  admit  passengers  to  the  plat- 
form. When  the  plaintiff  entered  upon  the  platform,  it  was  a  safe 
place,  and  he  had  the  right  to  assume  that  no  part  of  it  would  be 
rendered  unsafe  by  any  act  of  the  defendant.  The  obligation  im- 
posed upon  the  defendant  was  to  take  reasonable  care  in  securing 
the  safety  of  the  passenger  while  upon  its  premises,  and  to  see  that 
he  was  exposed  to  no  unnecessary  danger  while  there.  The  de- 
fendant must  be  assumed  to  have  known  the  capacity  of  its  plat- 
form, and  when  it  had  admitted  passengers  to  the  extent  of  such 
capacity,  if  when  having  done  this  the  passengers  were  not  removed 
by  its  trains,  it  became  its  duty  to  permit  no  more  to  enter.  It  had 
no  more  right  to  accumulate  a  crowd  at  the  rear,  which,  pressing 
forward,  would  precipitate  those  at  the  edge  of  the  platform  into  the 
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street,  than  it  would  have  the  right  to  go  upon  the  platform  and  push 
them  off  by  physical  force."  See,  also,  Dawson  v.  Trustees,  (Sup.) 
52  N.  Y.  Supp.  133 ;  Lehr  v.  R.  R.  Co.,  118  N.  Y.  556,  9  Am.  Neg. 
Cas.  635,  23  N.  E.  Rep.  889. 

The  reasoning  of  these  authorities  seems  to  be  without  flaw,  and 
applied  to  the  facts  of  this  case  would  require  both  questions  dis- 
cussed herein  to  be  submitted  to  the  jury. 

Judgment  is  reversed,  and  new  trial  ordered. 


SCHNEIDER  v.  WOLVERINE  PORTLAND 

CEMENT  COMPANY. 

Supreme  Court,  Michigan,  October,  1906. 


MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT  —  EMPLOYEE 
CRUSHED  BY  HEAVY  CASTING  SLIDING  ON  HIM.— An  ex- 
perienced man  having  been  in  the  same  employment  five  years  and  having 
assisted  before  in  moving  a  similar  heavy  casting,  and  voluntarily  taking 
a  position  below  a  heavy  casting  and  at  the  same  time  so  operating 
a  skid  as  to  render  it  a  lever  that  allowed  the  casting  to  slide  down  upon 
him  and  crush  him,  assumed  the  risk. 

» 

Error  to  Circuit  Court,  Lenawee  County. 

Action  by  Minnie  B.  Schneider,  administratrix  of  the  estate  of 
John  M.  Schneider,  deceased,  against  the  Wolverine  Portland 
Cement  Company.  Judgment  in  favor  of  plaintiff,  and  defendant 
brings  error.    Reversed,  and  new  trial  ordered. 

Argued  before  Grant,  Blair,  Montgomery,  Ostrander  and 
Moore,  JJ. 

H.  H.  &  B.  E.  Barlow  (Rollin  H.  Person,  of  counsel),  for  ap- 
pellant. 

Smith,  Baldwin  &  Alexander,  for  appellee. 

Moore,  J.  —  In  February,  1904,  John  M.  Schneider,  an  employee 
of  defendant,  while  at  work  with  others  in  placing  a  heavy  casting  in 
one  of  defendant's  boats  was  so  seriously  injured  that  he  died  in  a 
few  days  thereafter.  This  action  is  brought  to  recover  the  damages 
therefor.  From  a  judgment  in  favor  of  the  plaintiff  the  case  is 
brought  here  by  writ  of  error. 

The  negligence  charged  in  the  declaration  is  that  the  defendant 
ordered  plaintiff  to  assist  in  work  more  dangerous  than  that  for 
which  he  was  employed,  and  in  which  he  had  no  experience,  with- 
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out  warning  him  of  the  dangers  attending  the  same ;  that  the  fore- 
man was  incompetent;  and  that  the  company  failed  to  supply 
proper  appliances  for  moving  the  casting.  It  is  the  claim  of  defend- 
ant that  the  work  was  in  the  line  of  plaintiff's  employment ;  that  due 
care  was  observed  in  the  employment  of  the  foreman;  that  as  a 
matter  of  fact  he  was  competent;  that  plaintiff  assumed  the  risk. 
The  important  question  in  the  case  is  whether  a  verdict  should 
have  been  directed  in  favor  of  defendant.  The  casting  was  to  be 
lowered  through  an  opening  in  the  deck  of  a  flat-bottomed  boat, 
said  to  be  eighteen  or  twenty  feet  wide  and  sixty  feet  long.  The 
opening  is  variously  described  by  the  witnesses  as  from  six  to  ten 
feet  wide  and  eight  to  twelve  feet  long.  The  casting  is  called  a 
barrel,  and  is  said  to  be  shaped  like  a  plug  hat,  the  rim  being  fifty- 
four  inches  across  and  the  barrel  forty-six  inches  high.  The  casting 
weighed  3,300  pounds  and  was  to  be  lowered  eight  to  ten  inches 
below  the  surface  of  the  deck,  where  it  would  rest  on  timbers.  The 
boat  itself  was  frozen  in  the  ice.  The  foreman  and  four  men  were 
employed  in  the  work  of  taking  the  casting  from  the  cars,  placing 
it  upon  a  logging  wagon,  which  was  brought  to  within  a  few  feet 
of  the  boat.  Skids  four  or  five  inches  thick  and  six  or  eight  inches 
wide  and  ten  or  twelve  feet  long  were  laid  from  the  wagon  to  the 
deck  of  the  boat  at  a  slight  incline ;  the  ends  resting  on  the  deck  a 
little  higher  than  those  on  the  wagon.  Pieces  of  gas  pipe  about 
three  inches  in  diameter  were  placed  on  top  of  the  skids,  the  casting 
on  top  of  the  gas  pipes,  the  rim  down  and  the  casting  was  success- 
fully pinched  along  with  crowbars,  up  the  incline  and  across  a 
portion  of  the  deck  until  it  was  near  the  opening,  still  resting  upon 
the  pieces  of  gas  pipe,  which  rested  on  the  skids,  which  in  turn 
rested  on  the  deck,  which  was  nearly  if  not  quite  level.  It  was  then 
proposed  to  lift  up  the  casting,  withdraw  the  skids  from  under  it, 
place  the  west  end  of  the  skids  on  a  timber  in  the  hold  of  the  boat 
about  eight  or  ten  inches  below  the  deck,  with  the  east  ends  resting  on 
the  edge  of  the  deck.  The  foreman  directed  that  the  south  end  of 
the  casting  be  raised  and  the  skid  be  withdrawn  by  pulling  it  to  the 
west.  The  deceased  jumped  into  the  opening  in  the  deck,  took  hold 
of  the  skid  and  pulled  it  towards  him.  Up  to  this  point  all  of  the 
witnesses  are  practically  agreed.  From  this  point,  as  to  what 
happened  they  disagree.  It  is  the  claim  of  some  of  the  witnesses 
for  the  plaintiff  that  it  was  necessary  for  the  deceased  to  get  into  the 
opening  in  the  deck,  that  he  had  withdrawn  the  skid  from  under 
the  casting  and  placed  the  west  end  on  the  timber  below  the  deck, 
the  east  end  resting  on  the  deck,  that  by  direction  of  the  foremaa 
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the  south  end  of  the  casting  was  lowered  when  it  canted,  the  gas 
pipe  on  the  north  skid  rolled  off,  and  the  casting  lurched  into  the 
hold,  crushing  the  deceased.  Witnesses  for  the  defendant  claim 
that  it  was  not  necessary  for  the  deceased  to  go  into  the  opening. 
All  the  witnesses  agree  he  went  there  without  being  directed  to  do 
so.  It  is  also  claimed  that  deceased  was  told  not  to  drop  the  west  end 
of  the  skid  too  soon,  but  failed  to  heed  the  injunction ;  that  the  skid 
operated  as  a  lever,  the  long  end  being  in  the  hands  of  the  deceased, 
the  edge  of  the  deck  a  fulcrum,  the  short  end  under  the  casting, 
and  when  the  west  end  was  lowered  the  east  end  hitched  the  casting 
forward  and  precipitated  it  upon  the  deceased.  In  addition  to  the 
claims  of  the  plaintiff  already  stated,  it  is  urged  that  ropes  ought 
to  have  been  placed  about  the  casting  to  hold  it  from  being  tilted 
forward. 

Many  interesting  questions  are  raised  and  discussed  by  counsel. 
In  our  view  of  the  case  a  disposition  of  one  of  them  will  end  the 
case.  The  record  discloses  that  deceased  was  a  bright,  capable  man, 
thirty-four  years  old.  He  had  been  in  defendant's  employ  nearly 
if  not  quite  five  years.  He  commenced  as  a  common  laborer,  and  at 
the  time  of  his  death  was  a  dredge  engineer.  He  had  helped  to 
build  the  plant  and  the  boats  and  put  the  machinery  in  them.  It 
was  part  of  his  duty  to  assist  in  making  repairs  and  the  year  before 
he  had  assisted  in  lowering  a  similar  casting  into  a  similar  opening. 
The  process  of  moving  this  casting  and  lowering  it  was  not  a  com- 
plicated one.  It  was  as  open  to  the  deceased  as  to  any  one  else.  It 
is  absurd  to  say  he  was  not  acquainted  with  the  law  of  gravity,  that 
he  did  not  know  he  was  assisting  in  moving  a  heavy  body,  and  that 
if  it  got  started  down  an  incline  it  could  not  be  controlled.  The 
testimony  of  all  the  witnesses  is  that  when  the  deceased  went  into 
the  hold  no  one  supposed  the  situation  was  unsafe;.  Had  the  skids 
and  rollers  been  successfully  removed  while  the  casting  was  still 
on  deck  it  is  not  likely  the  accident  would  have  happened.  The  in- 
cline of  eight  or  ten  inches  in  a  length  of  eight  or  ten  feet  was  not 
great.  Whatever  the  situation  was,  it  was  open  to  deceased.  It 
goes  without  saying  that  a  man  engaged  in  employments  like  de- 
ceased's for  four  or  five  years  must  have  had  more  or  less  ex- 
perience in  moving  and  seeing  moved  heavy  bodies.  The  testimony 
does  not  leave  that  question  in  doubt.  This,  then,  being  the  situa- 
tion, we  think  it  must  be  said  he  assumed  the  risk.  See  Fisher  v. 
Chicago  &  Grand  Trunk  R'y'Co.,  77  Mich.  546,  16  Am.  Neg.  Cas. 
76n,  43  N.  W.  Rep.  926,  and  the  many  cases  cited  therein.  Dy- 
singer  v.  Railway  Co.,  93  Mich.  646,  16  Am.  Neg.  Cas.  15711,  53 
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N.  W.  Rep.  825;  La  Pierre  v.  Railroad  Co.,  99  Mich.  212,  16  Am. 
Neg.  Cas.  i6on,  58  N.  W.  Rep.  60;  Welch  v.  Brainard,  108  Mich. 
38,  65  N.  W.  Rep.  667 ;  Pilucki  v.  Detroit  Steel  &  Spring  Works, 
117  Mich,  in,  75  N.  W.  Rep.  295 ;  Nephew  v.  Whitehead,  123  Mich. 
255,  81  N.  W.  Rep.  1083;  Foley  v.  Grand  Rapids  Gas  Light  Co., 
127  Mich.  671,  87  N.  W.  Rep.  53,  and  the  cases  cited  therein;  Page 
v.  Battle  Creek  Pure  Food  Co.,  (Mich.)  105  N.  W.  Rep.  72. 
Judgment  is  reversed,  and  new  trial  ordered. 


O'BRIEN  v.  ST.  PAUL  CITY  R'Y  CO. 

Supreme  Court,  Minnesota,  June,  1906. 


STREET  RAILROADS  —  PEDESTRIAN  PASSING  BEHIND  ONE  CAR 
AND  STRUCK  BY  APPROACHING  CAR  ON  OTHER  TRACK.  — 
1.  A  pedestrian,  about  to  cross  two  street  car  tracks  on  which  he  has 
seen  two  cars  approaching  in  opposite  directions  at  a  rapid  rate  of  speed, 
who  passes  behind  one  and  undertakes  to  cross  in  front  of  the  other  ad- 
vancing toward  him,  is  not  bound  to  anticipate  negligence  on  the  part  of 
the  motoneer;  but  he  is  not  absolved  from  the  duty  of  exercising  reason- 
able care  to  avoid  being  struck  by  the  advancing  car  (1). 

SAME.  —  2.  His  failure  to  exercise  such  care  constitutes  contributory  negli- 
gence, and  bars  his  right  to  recover  for  consequent  personal  injuries. 

SAME  —  EVIDENCE.  —  3.  Under  the  circumstances  of  this  case,  the  con- 
duct of  the  plaintiff  is  held  to  have  constituted  contributory  negligence 
as  a  matter  of  law. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Martin  E.  O'Brien  against  the  St.  Paul  City  Railway 
Company.  Verdict  directed  for  defendant.  From  an  order  denying 
a  motion  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

H.  A.  Loughran  and  John  D.  O'Brien,  for  appellant. 

Munn  &  Thygeson,  for  respondent. 

Jaggard,  J.  —  This  is  an  action  for  personal  injuries  received  by 
plaintiff  and  appellant.  At  the  close  of  plaintiff's  testimony  de- 
fendant and  respondent  made  a  motion  to  direct  a  verdict  in  its 
favor,  for  the  reason  that  the  evidence  failed  to  show  any  evidence 
of  negligence  on  the  part  of  defendant  and  that  the  evidence  did 

1.  See  Note,  following  this  case,  relating  to  Injuries  to  Persons  Struck 
by  Street  Cars  after  Appearing  from  Behind  Other  Cars,  Wagons  ok 
Other  Obstructions  to  View. 
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show  that  plaintiff  himself  was  guilty  of  negligence  which  contrib- 
uted to  his  injuries.  The  trial  court  granted  the  motion.  From  an 
order  denying  plaintiff's  motion  for  a  new  trial,  this  appeal  was 
taken. 

The  testimony  is  practically  undisputed  that  on  the  evening  in 
question,  about  nine  o'clock,  plaintiff  left  his  residence  on  West 
Seventh  street  in  St.  Paul,  a  short  distance  east  of  Walnut  street, 
where  it  intersected  West  Seventh  street,  to  go  to  a  cigar  store, 
which  was  located  on  the  opposite  side  of  West  Seventh  street,  on 
the  northwest  corner  of  Walnut  and  West  Seventh  streets,  and  west 
of  the  place  where  he  was  rooming;  that  he  proceeded  west  on 
Seventh  street,  walking  on  the  sidewalk  on  the  southerly  side  of 
the  street,  until  he  came  to  a  point  about  twenty  feet  east  from  the 
southeast  corner  of  Walnut  and  West  Seventh  streets.  There  he 
looked  west  and  saw  a  car  coming  east,  and  looked  east  and  saw  a 
car  coming  west.  The  west-bound  car  was  about  250  feet  away 
from  him.  He  walked  diagonally  from  the  sidewalk  over  to  the 
Walnut  street  crosswalk,  where  it  crosses  Seventh  street,  to  a 
point  three  or  four  feet  south  of  the  southerly  rail  of  the  southerly 
track  of  defendant's  car  line.  He  then  looked  to  the  east  and  saw 
the  west-bound  car  was  about  150  or  160  feet  away  from  him. 
While  he  was  standing  at  this  crossing  the  east-bound  car  passed 
him.  He  looked  for  the  west-bound  car  when  he  was  in  the  centre 
of  the  south  track,  in  the  rear  of  the  east-bound  car.  There  he 
claims  that  he  could  see  east  for  a  distance  of  from  sixty  to  seventy 
feet,  and  that  he  looked,  but  saw  no  car.  Having  seen  a  man  walk- 
ing along  West  Seventh  street  whom  he  thought  was  a  shopmate 
of  his,  he  "  started  straight  over  to  head  that  man  off."  Just  as  he 
was  crossing  the  west-bound  track  he  heard  a  whistle.  He  glanced 
up  the  track  and  there  was  a  car  within  twenty-seven  or  thirty  feet 
of  him.  He  made  a  quick  move  to  get  over  the  track,  and  he  thinks 
he  did  get  over  the  north  rail.  The  end  of  the  car  caught  him  and 
threw  him  out  to  the  curb. 

The  determining  question  in  this  case  is  whether  the  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law.  It  is 
contended  by  his  counsel,  and  it  is  the  settled  law,  that  it  is  the  duty 
of  a  street  car  company  to  keep  its  cars  under  reasonable  control 
and  to  run  them  at  a  reasonable  rate  of  speed  when  they  are  near 
street  crossings  in  crowded  parts  of  a  city ;  that  it  is  not  negligence 
in  law  to  cross  a  street  railway  track  in  front  of  an  approaching 
car  which  a  person  using  the  highway  has  seen,  and  which  does  not 
appear  to  him  to  be  dangerously  near,  and  which  would  not  have 
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been  so  in  fact  had  it  been  running  at  its  ordinary  rate  of  speed  and 
under  proper  control ;  and  that  such  a  person  is  not  bound  to  antici- 
pate that  the  motoneer  would  be  negligent,  reckless  or  wilful.  It 
has  been  well  said  "  that,  if  a  footman  is  required  in  a  crowded 
thoroughfare  to  look  up  and  down  and  wait  until  all  possibility  of 
collision  is  passed,  it  would  be  like  sitting  on  a  bank  until  the  stream 
ran  by."  Cincinnati  Street  R'y  Co.  v.  Snell,  54  Ohio  St.  197,  12 
Am.  Neg.  Cas.  477,  43  N.  E.  Rep.  207,  32  L.  R.  A.  276.  So,  also,  it 
has  been  said  that  he  who  puts  himself  in  the  way  of  runaway 
horses  who  have  escaped  from  their  driver's  control  must  know  that 
he  is  taking  a  risk ;  but  a  jury  may  well  say  that  he  who  crosses  in 
front  of  a  trolley  car  provided  with  a  motoneer  may  assume  that  it 
is  furnished  with  means  of  stopping  or  reducing  its  speed.  Kansas 
City,  etc.,  v.  Gallagher,  (Kan.  Sup.)  75  Pac.  Rep.  469,  64  L.  R.  A. 
344>  347»  348.  The  presence  of  an  unexpected  emergency,  or  of 
what  the  law  recognizes  as  legitimately  distracting  circumstances, 
is  also  to  be  considered  in  determining  the  contributory  negligence 
of  a  person  injured  by  a  street  car  collision.  It  would  be  idle  to 
cite  cases  at  length  in  support  of  these  well-established  principles. 
It  is  equally  well  settled,  however,  that  a  pedestrian,  while  not 
required  to  exercise  that  care  which  "  keeps  watch  in  every  old 
man's  eye,"  is  bound  to  conform  to  the  dictates  of  ordinary  prudence 
in  avoiding  accidents  of  this  character.  His  failure  so  to  do  bars  a 
recovery  by  him  of  consequent  personal  injuries.  The  person  using 
streets  on  which  street  cars  are  operated,  and  who  knows  of  an 
approaching  car,  is  not  required  to  anticipate  negligence  on  the  part 
of  the  motoneer;  nor  is  that  motoneer  bound  to  anticipate  negli- 
gence on  his  part  in  undertaking  to  carelessly  cross  in  front  of  the 
car.  If  both  are  negligent,  the  damages  are  not  recoverable.  In 
connection  with  the  citation  of  many  relevant  cases,  Mr.  Clark  has 
thus  stated  the  pertinent  law :  "  Negligence  contributing  as  an 
efficient  cause  of  injury  will  defeat  an  action  therefor,  irrespective 
of  the  quantum  of  negligence  of  the  respective  parties.  *  *  * 
A  common  case  is  where  there  are  double  tracks,  and  a  pedestrian, 
either  crossing  the  street  or  having  just  alighted  from  a  car,  crosses 
in  the  rear  of  the  car  and  is  struck  by  a  car  coming  in  the  opposite 
direction  on  the  other  track.  Where  it  appears  that  a  pedestrian 
did  look  for  a  car,  this  is  generally  sufficient  to  take  the  question  of 
his  due  care  to  the  jury,  especially  where  there  are  other  circum- 
stances tending  to  show  negligent  operation  of  the  car.  The  mere 
fact  of  looking,  however,  does  not  absolve  the  pedestrian  from  the 
duty  of  taking  further  precautions.    If  he  sees  a  car  and  determines 
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to  take  his  chances  of  crossing  ahead  of  it,  but  miscalculates  his 
distance,  he  is  unable  to  recover."  4  Current  Law,  1568,  1569. 
This  view  of  the  law  has  been  applied  by  this  court  to  facts  not  very 
dissimilar  to  those  at  bar.  Metz  v.  Railway  Co.,  88  Minn.  48,  92 
N.  W.  Rep.  502.  And  see  Hickey  v.  Railway  Co.,  60  Minn.  119, 
61  N.  W.  Rep.  893 ;  Terien  z>.  Railway  Co.,  70  Minn.  532,  73  N.  W. 
Rep.  412;  Baley  v.  Railway  Co.,  90  Minn.  39,  95  N.  W.  Rep.  757. 

In  the  nature  of  things  it  must  happen  in  this  class  of  cases  that 
the  conclusion  to  be  drawn  from  the  application  of  these  familiar 
principles  depends  upon  the  circumstances  of  each  particular  case, 
It  must  rarely  happen  that  any  one  reported  case  will  be  on  all  fours 
with  the  case  under  consideration.  In  this  instance  the  plaintiff's 
own  testimony  shows  that  he  was  familiar  with  the  running  of 
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cars  upon  these  tracks ;  that  the  cars  at  this  place  ordinarily  moved 
rapidly;  that  the  headlights  and  the  bodies  of  the  cars  and  the 
streets  were  well  lighted.  He  was  in  full  possession  of  his  faculties. 
He  was  confronted  by  no  unexpected  emergency,  nor  by  any  emer- 
gency at  all.  He  had  unlimited  time  in  which  to  decide  upon  his 
course  of  action.  Compare  Fonda  v.  R'y  Co.,  71  Minn.  438,  74  N. 
W.  Rep.  166,  70  Am.  St.  Rep.  341.  There  were  no  distracting  cir- 
cumstances, properly  speaking,  for  the  passing  of  the  east-bound  car 
was  a  familiar  and  safe  experience.  The  presence  of  his  shopmate 
was  entirely  an  accidental  fact,  not  of  necessity  connected  with 
the  peril  of  his  situation.  He  knew  that  the  west-bound  car  was 
moving  rapidly  on  a  down  grade;  that  while  he  was  walking  from 
a  point  of  the  sidewalk  twenty  feet  distant  from  the  street,  crossing 
to  a  point  three  or  four  feet  south  of  defendant's  southerly  track,  the 
car  had  moved  more  than  100  feet  toward  him.  He  waited  there 
some  time  while  the  east-bound  car,  thirty-eight  feet,  more  or  less, 
in  length,  had  passed  him  for  some  distance.  He  knew  that  he  must 
travel,  from  the  point  where  he  stood  when  he  began  to  cross,  a  dis- 
tance of  at  least  twenty-one  feet  before  he  would  be  out  of  danger, 
and  that  while  he  was  waiting  for  the  car  to  pass  in  front  of  him 
and  when  he  stepped  behind  it  he  was  hidden  from  the  sight  of  the 
motoneer  of  the  car  approaching  on  the  other  track,  and  his  own 
view  of  the  latter  car  would  be  obscured.  His  situation  was  not 
like  that  of  the  driver  of  a  vehicle  who  has  looked  and  listened  at  a 
street  crossing  and  has  heard  no  car  approaching  for  such  a 
distance  that  he  could  probably  make  the  crossing  safely,  and  then 
miscalculates.  This  plaintiff  knew  that  the  car  which  struck  him 
was  approaching  him  rapidly  and  a  short  distance  away.  Compare 
Smith  v.  Railway  Co.,  104  N.  W.  Rep.  16.    The  mere  fact  that  he 
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miscalculated  is  not  conclusive  of  his  negligence,  but  his  want  of 
care  appears  from  all  the  circumstances  of  the  case.  No  mathemati- 
cal calculation  of  time  and  distances,  based  as  it  must  have  been  on 
uncertain  estimates  or  mere  conjectures,  could  exactly  or  satisfac- 
torily determine  the  care  which  ought  to  have  been  exercised  under 
such  circumstances.  The  matter  was  one  for  the  exercise  of  sound 
judgment,  in  the  light  of  common  experience.  The  ordinarily  pru- 
dent man  profits  by  "  cold  pausing  caution's  lesson  "  when  he  passes 
behind  a  moving  car  on  one  track  with  a  definite  knowledge  that  an- 
other car  is  approaching  on  another  track  in  an  opposite  direction 
at  a  rapid  rate  of  speed.  The  exercise  of  ordinary  care  demands 
that  a  pedestrian  should  not  unnecessarily  expose  himself  to  such 
a  known  and  uncalled-for  hazard.  In  this  case  to  have  pursued  an 
entirely  safe  course  required  a  pause  of  but  a  few  seconds.  We 
accordingly  think  that  the  trial  court  properly  held  that  an  ordi- 
narily prudent  man  would  not  have  done  as  the  plaintiff  did,  and 
that  the  plaintiff  was  therefore  guilty  of  such  contributory  negli- 
gence as  barred  his  recovery  in  this  action. 
Order  affirmed. 


NOTE  OF  RECENT  CASES  OF  INJURIES  TO  PERSONS  STRUCK 
BY  STREET  CARS  AFTER  APPEARING  FROM  BEHIND  OTHER 
CARS,  WAGONS  OR  OTHER  OBSTRUCTIONS  TO  VIEW. 

i.  Appearing  from  Behind  Other  Cars. 

a.  Appearing  from  Behind  Wagons. 

3.  Appearing  from  Behind  Other  Obstructions. 

1.  Appearing  from  Behind  Other  Cars. 

In  Ft.  Smith  Light  &  Tr.  Co.  v.  Carr  (Ark.  1906),  93  S.  W.  Rep.  990,  the 
plaintiff  boarded  a  crowded  car  to  return  home  from  a  park  and  when  it  ap- 
proached the  street  crossing  near  his  home,  the  lights  on  the  car  went  out, 
without  signalling  for  the  car  to  stop,  he  swung  himself  off  the  rear  steps 
on  the  side  next  the  parallel  track  upon  which  he  went  and  was  struck  by  a 
car  going  in  the  opposite  direction  to  the  one  from  which  he  had  alighted,  and 
the  lights  of  which  were  also  extinguished.  The  evidence  was  conflicting  as 
to  whether  the  rear  gates  of  the  car  were  closed.  The  court  said :  There  was 
evidence  from  which  the  jury  might  have  found  that  the  car  on  the  other  track 
was  from  100  to  150  feet  distant  when  plaintiff  alighted  from  the  car  and 
went  onto  the  parallel  track.  The  evidence  warranted  a  finding  that  there 
was  no  light  upon  the  car,  that  the  gong  was  not  sounded,  that  the  speed  of 
the  car  was  excessive,  and  that  the  motorman  did  not  have  the  car  under 
control  of  the  brakes.  The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
fixing  an  amount  not  claimed  to  be  excessive.    Judgment  affirmed. 
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In  Bartlett  v.  Worcester  Con  sol.  St.  R.  Co.,  (Mass.  1905)  189  Mass.  360, 
75  N.  £.  Rep.  706,  at  the  trial  a  verdict  was  ordered  for  defendant  and  on 
appeal  the  court  said:  We  are  of  opinion  that  the  ruling  was  right  At  the 
place  of  the  accident  Main  street  runs  north  and  south,  and  there  are  two 
tracks  of  the  defendant  in  the  street  The  plaintiff  was  going  south,  riding 
on  a  bicycle,  and  a  car  passed  him  going  in  the  same  direction,  stopping  at 
Austin  street  The  plaintiff  testified  that  he  was  then  twelve  or  fifteen  feet 
behind  the  car,  and  turned  to  cross  the  track;  that  he  looked  and  listened,  to 
ascertain  whether  a  car  was  coming  on  the  other  track;  that  he  could  not 
see,  because  the  car  that  had  stopped  obstructed  his  view;  that  he  heard 
nothing;  that  he  took  his  chance,  and  was  struck  by  a  car  on  the  other  track. 
It  appeared  that  the  plaintiffs  bicycle  struck  the  forward  truck  of  the  car,  and 
that  the  car  was  going  slowly,  as  it  stopped  within  ten  feet.  We  find  very 
little  evidence,  if  any,  of  negligence  on  the  part  of  the  defendant.  The  evi- 
dence was  entirely  negative  on  the  question  whether  the  gong  was  sounded, 
and  there  was  no  evidence  that  it  was  a  usual  place  to  sound  the  gong.  The 
plaintiff  testified  that  he  did  not  see  the  car  until  he  was  within  five  feet  of 
it,  and  the  motorman  could  not  see  him  sooner.  The  sounding  of  the  gong 
then  would  have  been  of  no  avail.  If  there  was  any  evidence  for  the  jury 
on  this  branch  of  the  case,  it  is  clear  that  the  plaintiff  was  not  in  the  exercise 
of  due  care.  The  accident  happened  soon  after  twelve  o'clock,  noon,  on  the 
main  street  of  a  large  city.  The  case  falls  within  Saltman  v.  Boston  Elevated 
Railway,  187  Mass.  244,  72  N.  £.  Rep.  951,  where  it  is  said:  "The  plaintiffs 
looking  while  his  view  was  obstructed  by  a  passing  car  did  him  no  good. 
Common  experience  teaches  us  that  it  is  unsafe  to  cross  a  double  line  of 
tracks  without  looking  to  see  whether  a  car  is  approaching  on  either  line,  and 
it  also  teaches  us  that,  if  the  view  is  temporarily  obstructed,  one  should  wait 
until  the  view  is  unobstructed."  See,  also,  the  cases  cited  in  Saltman  v.  Bos- 
ton Elevated  Railway,  supra.    Exceptions  overruled. 

In  HoRNSTEiN  v.  United  Railways  Co.,  (Mo.  1906)  92  S.  W.  Rep.  884, 
the  plaintiff  was  a  passenger  on  one  of  defendant's  cars.  When  the  car 
stopped,  the  plaintiff  alighted,  and  immediately  passed  around  the  rear  of  the 
south-bound  car,  for  the  purpose  of  crossing  Vandiventer  avenue  towards 
the  east,  in  order  to  reach  his  home.  The  testimony  for  the  plaintiff  tends  to 
prove  that,  as  he  passed  along  the  rear  of  the  south-bound  car  he  listened  for 
the  bell,  to  see  if  a  north-bound  car  was  approaching,  and  heard  no  bell,  and 
that  no  bell  was  sounded;  that  his  view  to  the  south  was  obstructed  by  the 
south-bound  car,  from  which  he  had  alighted,  so  that  he  could  not  see  whether 
a  north-bound  car  was  approaching;  that  as  he  passed  to  the  east  side  of  the 
south-bound  car,  he  stopped  to  look  toward  the  south  for  a  north-bound  car, 
and  that  at  that  time  he  was  "  a  little  over  the  west  track,  one  foot  over  the 
west  track.  I  guess,  with  my  left  foot  I  went  over  a  little."  He  further  said  : 
"  I  can  remember  that  when  I  saw  the  car  coming  I  turned  right  back  with  my 
body  at  the  same  time  the  car  struck  me  on  my  right  shoulder  —  the  car  run- 
ning north,  the  car  in  the  east  track  —  and  I  fell  down  and  I  fell  unconscious." 
The  court  said:  The  plaintiff  says  that  when  he  looked  around  the  south- 
bound car  he  saw  at  once  the  north-bound  car  coming,  and  then  "  I  turned 
back  and  the  car  struck  me  on  my  shoulder."  Conceding  that  there  was 
only  a  space  of  ten  inches  between  the  passing  cars,  and  that  the  plaintiff, 
therefore,  had  only  that  space  in  which  to  look  for  the  approaching  car,  still 


592  20  AMERICAN  NEGLIGENCE  REPORTS. 

he  could  have  so  looked  without  placing  himself  in  such  close  proximity  to 
the  approaching  car  as  to  make  it  necessary  for  him  to  "  turn  back/'  or  as  to 
be  struck  on  his  shoulder  by  the  approaching  car.  Upon  the  case  made, 
therefore,  the  conclusion  is  inevitable  and  irresistible  that  there  is  no  essential 
difference  between  the  case  at  bar  and  the  Giardina  case,  and  the  prior  de- 
cisions of  this  court  applicable  to  facts  like  those  here  presented.  Even  con- 
ceding that  the  defendant  was  guilty  of  all  the  negligence  charged,  neverthe- 
less, under  the  unquestioned  facts  in  this  case,  the  plaintiff  was  guilty  of  con- 
tributory negligence,  which  bars  his  recovery.  The  trial  court,  therefore, 
erred  in  overruling  the  demurrers  to  the  evidence,  and  its  judgment  is 
reversed. 

In  the  Giardina  case,  185  Mo.  330  (referred  to  by  the  court  in  preceding 
paragraph),  the  plaintiff  stepped  from  behind  a  car  onto  a  parallel  track  and 
was  immediately  struck  by  a  car  traveling  in  an  opposite  direction  from  that 
traveled  by  the  car  from  behind  which  he  had  stepped.  The  car  by  which 
Giardina  was  struck  was  running  at  a  high  rate  of  speed,  and  the  motorman 
in  charge  was  guilty  of  negligence  in  failing  to  sound  the  gong  as  he  ap- 
proached the  crossing.  The  trial  court  sustained  a  demurrer  to  the  plain- 
tiffs evidence,  and  the  Supreme  Court  affirmed  this  ruling  on  the  ground  that 
the  plaintiff  was  guilty  of  negligence  that  directly  contributed  to  his  injury. 

In  Consolidated  Traction  Co.  v.  Scott,  (N.  J.  1896)  58  N.  J.  L.  682,  12 
Am.  Neg.  Cas.  283,  it  appeared  that  while  a  car  of  the  railroad  company  was 
stopping  at  a  street  crossing  to  receive  and  discharge  passengers,  a  boy  of  the 
age  of  about  eight  years,  who  was  walking  across  the  street  from  behind  the 
standing  car,  was  struck  and  killed  by  another  car  passing  on  the  other 
track  in  the  opposite  direction,  without  ringing  gong  or  bell,  and  traveling  at 
the  rate  of  six  miles  an  hour.  The  boy's  view  of  the  approaching  car  was 
obstructed  until  he  had  passed  the  standing  car  and  he  did  not  look  for  the 
approaching  car  before  going  on  the  track  where  he  was  struck  by  it  and 
carried  a  distance  of  thirty  or  forty  feet  before  the  car  was  stopped  The 
trial  court  ruled  that  the  questions  of  negligence  and  contributory  negligence 
were  for  the  jury  and  on  appeal  from  a  judgment  for  the  boy's  administrator 
the  ruling  was  held  to  be  correct  and  the  judgment  was  affirmed. 

In  Monck  v.  Brooklyn  Heights  R.  Co.,  (N.  Y.  Sup.  1904)  97  App.  Div. 
447;  affd  182  N.  Y.  567  (1905),  without  opinion,  it  appeared  that  a  boy 
fifteen  years  of  age  alighted  from  one  of  defendant's  electric  street  cars  at  a 
point  ten  feet  distant  from  the  crossing  at  a  street  intersection;  that  as  the 
car  passed  on  he  crossed  the  track  upon  which  it  was  traveling  to  the  parallel 
track,  where  he  was  struck  by  a  car  going  in  the  opposite  direction  at  the 
rate  of  between  fifteen  and  twenty  miles  an  hour  and  was  killed;  that  the 
distance  from  the  place  where  the  boy  alighted  to  where  he  was  struck  was 
twelve  or  thirteen  feet ;  that  the  car  that  struck  him  was  distant  one  hundred 
and  fifty  feet  when  he  started  to  cross  the  street,  and  that  he  moved  ahead  at 
an  ordinary  walk.  There  was  no  evidence  that  the  boy  stopped,  looked  or 
listened,  and  there  was  evidence  tending  to  show  that  the  motorman  took  no 
precautions  to  avert  the  accident.  The  Appellate  Division  held  that  the 
question  of  contributory  negligence  was  for  the  jury,  and  the  Court  of  Ap- 
peals affirmed  that  judgment. 
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In  McGreevy  v.  New  York  City  R.  Co.,  (N.  Y.  Sup.  1906)  113  App.  Div. 
I55>  98  N.  Y.  Supp.  1024,  the  following  are  the  facts  as  testified  by  one  of  the 
plaintiffs  witnesses,  a  street  sweeper:  That  on  the  9th  day  of  July,  1904,  he 
was  standing  on  Amsterdam  avenue,  between  180th  and  181st  streets,  on  the 
curb,  at  a  distance  of  sixty  feet  below  the  southerly  crosswalk  of  181  st 
street ;  that  while  standing  there  he  saw  a  man  get  off  a  north-bound  car,  and 
start  to  cross  the  avenue,  to  the  west;  that  this  man  got  off  the  car,  came 
around  behind  it,  looked  up  and  down,  and  walked  on  towards  the  west, 
crossing  the  south-bound  track;  that  when  he  started  to  cross  a  south- bound 
car  was  on  the  north  side  of  181  st  street,  coming  down;  that  it  did  not  stop 
on  the  north  side  of  181  st  street,  but  continued  down,  and  struck  the  de- 
ceased as  he  was  upon  the  track;  that  as  the  witness  saw  this  man  about  to 
cross  the  south-bound  track  he  yelled;  that  the  motorman  commenced  to 
stop  the  car,  but  it  was  then  within  three  feet  of  the  deceased;  that  when 
the  witness  saw  the  south-bound  car  at  the  north  side  of  the  northerly  crossing 
of  181  st  street,  the  deceased  was  about  in  the  centre,  between  the  two  tracks ; 
that  there  is  a  space  of  seven  or  eight  feet  wide  there,  and  that  the  car  was 
coming  at  a  good  rate  of  speed,  estimated  by  the  witness  at  about  twenty 
miles  an  hour.  Upon  cross-examination  the  witness  said  that  the  deceased 
when  he  was  struck  was  about  sixty  feet  from  the  south  corner  of  181  st 
street;  that  when  he  first  saw  the  deceased  he  was  in  the  neighborhood  of 
three  or  four  feet  from  the  south-bound  track;  that  when  he  saw  him  there 
he  looked  up,  and  saw  the  car  coming  south,  and,  as  the  deceased  was  ap- 
proaching the  witness,  he  knew  from  the  speed  at  which  the  car  was  coming 
that  it  would  strike  him;  that  when  the  witness  hallooed  out  the  deceased 
looked  up,  and  saw  that  the  car  was  nearly  on  him,  and  the  witness  saw  that 
he  could  not  get  out  of  the  way  in  time ;  that  the  deceased  was  stepping  over 
the  first  rail  of  the  south-bound  track  when  the  witness  shouted,  and  the  car 
was  then  three  feet  away.  In  reversing  a  judgment  for  plaintiff  the  court 
said :  "  The  case  is  within  the  principle  established  in  Reed  v.  Met.  St.  R.  Co., 
180  N.  Y.  315,  73  N.  E.  Rep.  41,  and  Axelrod  v.  N.  Y.  City  R'y  Co.,  109  App. 
Div.  87,  95  N.  Y.  Supp.  1072.  In  the  Reed  case  the  plaintiff  stepped  off  the 
north-bound  car  at  the  corner  of  Eighth  avenue  and  Eighty-first  street, 
walked  behind  the  car,  and  walked  onto  the  south-bound  track,  when  he  was 
struck  by  a  south-bound  car/1  The  court  held  that :  "  The  situation  discloses 
the  failure  to  exercise  ordinary  caution.  A  person  passing  behind  the  rear 
of  a  car,  and  stepping  onto  the  track  where  a  car  may  be  approaching  from 
the  opposite  direction,  is  bound  to  satisfy  himself  that  the  way  is  clear.  It  is 
apparent  that  the  slightest  caution  on  the  part  of  this  plaintiff  would  have 
advised  him  of  the  presence  of  the  approaching  car,  and  avoided  this  acci- 
dent." 

In  Lawrence  v.  Metropolitan  St.  R.  Co.,  (N.  Y.  Supp.  1906)  114  App. 
Div.  16,  99  N.  Y.  Supp.  73s,  it  appeared  that  between  ten  and  eleven  o'clock 
in  the  morning' of  the  15th  of  March,  1902,  the  plaintiff,  then  between  five 
and  six  years  of  age,  while  attempting  to  cross  Houston  street  was  struck  by 
and  thrown  into  the  fender  on  one  of  the  defendant's  cars  and  injured.  This 
action  was  brought  to  recover  damages,  upon  the  ground  that  such  injuries 
were  caused  by  defendant's  negligence.  He  had  a  verdict  for  $3,000,  upon 
which  judgment  was  entered,  and  defendant  appealed.    The  testimony  of  the 
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plaintiff  and  his  witnesses  tended  to  establish  that  he  attempted  to  cross 
Houston  street  from  west  to  east  in  the  middle  of  the  block  between  King 
and  West  Houston  streets,  or  at  the  corner  of  such  streets;  that  before  he 
started  to  cross  he  saw  a  south-bound  car,  and  waited  until  that  passed,  and 
then  he  immediately  attempted  to  cross  the  street,  and  while  in  the  act  of 
doing  so  was  struck  by  the  fender  on  a  north-bound  car,  and  thrown  into  it; 
that  that  car  did  not  come  to  a  stop  until  it  reached  the  corner  of  Houston 
street;  and  that  then  he  was  taken  out  of  the  fender.  The  evidence  was  quite 
slight  as  to  plaintiffs  injuries.  The  court  said :  "  There  was  a  sharp  conflict 
between  the  witnesses  for  the  respective  parties  as  to  how  far  the  plaintiff 
was  carried  in  the  fender  of  the  car  after  he  was  struck  by  it.  There  was 
no  evidence  that  he  was  injured  by  being  thus  carried.  The  only  evidence 
bearing  upon  the  subject  of  his  injury  was  that  it  occurred  when  he  was  struck 
by  the  fender.  Indeed,  no  claim  is  made,  in  the  complaint  or  otherwise,  that 
he  was  injured  in  any  other  way.  If,  therefore,  the  defendant's  motorman 
did  not  stop  the  car  as  soon  as  he  should  have  after  the  plaintiff  was  in  the 
fender,  this  did  not  entitle  plaintiff  to  recover,  because  that  act  had  done  him 
no  injury."    Judgment  reversed. 

a.  Appearing  from  Behind  Wagons. 

In  Cornelius  v.  South  Covington  &  C.  St.  R.  Co.,  (Ky.  1906)  93  S.  W. 
Rep.  643,  the  court,  on  appeal,  in  affirming  a  judgment  for  defendant,  said: 
"Appellant  was  run  against  and  severely  injured  by  one  of  appellee's  street 
cars.  The  accident  occurred  in  this  way:  A  covered  ice  wagon  had  drawn 
up  and  stopped  alongside  of,  and  two,  three  or  four  feet  from,  the  street  car 
track  on  a  public  street  of  the  city  of  Covington.  It  was  facing  the  direction 
from  which  the  car  was  coming.  Appellant,  who  was  about  nine  years  old, 
and  another  little  boy,  were  in  or  upon  the  rear  step  of  the  ice  wagon,  not  in 
view  of  the  car.  The  other  boy  struck  at  appellant  with  a  whip,  when  appel- 
lant jumped  away  from  it,  and,  attempting  to  get  out  of  the  way,  jumped 
upon  and  started  to  run  across  the  track  at  the  time  when  the  car  was  pass- 
ing. It  is  not  contended  at  all  that  the  motorman  of  the  street  car  saw  appel- 
lant, or  could  have  seen  him,  before  the  car  struck  him,  or  in  time  to  have 
averted  the  injury  by  any  manner  of  care.  There  was  considerable  evidence 
introduced  on  each  side  tending  to  show  that  the  street  car  was  running  at  a 
high  rate  of  speed  without  sounding  its  gong,  as  well  as  that  it  was  running 
at  a  low  rate  of  speed,  not  exceeding  three  to  five  miles  an  hour,  and  that  the 
gong  was  being  sounded  at  this  point.  The  verdict  of  the  jury  may  well  have 
been  either  way,  according  as  they  believed  the  probability  of  the  conflicting 
stories." 

In  Bouthillier  v.  Old  Colony  St.  R.  Co.,  (Mass.  1905)  189  Mass.  537, 
75  N.  £.  Rep.  960,  an  action  for  injuries  to  a  child  that  ran  against  a  car,  the 
court  said :  "  Without  stopping  to  consider  whether  the  case  does  not  fall  within 
Cotter  v.  Lynn  &  Boston  Railroad,  180  Mass.  145,  61  N.  £.  Rep.  818,  on  the 
question  whether  there  was  due  care  on  the  part  of  the  parents  of  the  child 
or  of  the  guardian,  a  boy  of  fifteen,  in  whose  care  the  child  was  left,  we  find 
no  evidence  of  negligence  on  the  part  of  the  defendant  A  wagon  drove  up  in 
front  of  the  house  where  the  plaintiff  lived  shortly  before  the  car  came  along. 
The  plaintiff  was  then  on  the  sidewalk,  near  the  gate  leading  into  the  yard. 
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There  was  a  space  of  a  foot  and  a  half  between  the  wagon  and  the  nearest 
rail  of  the  track.  The  plaintiff,  attempting  to  cross  the  street,  darted  be- 
hind  the  wagon  and  struck  the  running  board  of  the  car,  and  sustained  the 
injuries  complained  of.  The  car  was  going  at  a  moderate  speed,  and  was 
quickly  stopped.  The  plaintiff  contends  that  the  gong  should  have  been 
sounded;  but  there  is  no  evidence  in  the  case  that  it  was  a  usual  place  to 
sound  the  gong.  There  was  no  occasion  to  sound  it  As  the  car  approached 
there  was  nothing  in  sight  for  200  yards,  and  there  were  no  children  in  the 
street.  See  Bartlett  v.  Worcester  Consol.  St.  R'y,  (October,  1905)  189  Mass. 
360,  75  N.  E.  Rep.  706.     Exceptions  overruled. 

In  Hafner  v.  St.  Louis  Transit  Co.,  (Mo.  1906)  94  S.  W.  Rep.  291, 
plaintiff's  husband  was  killed  by  a  car  while  he  was  attempting  to  cross  the 
tracks  at  a  crossing.  The  testimony  in  behalf  of  the  plaintiff  tended  to  show 
as  follows:  Defendant  operates  a  double-track  street  railroad  in  Jefferson 
avenue.  The  cars  are  propelled  by  electricity.  The  general  course  of  Jeffer- 
son avenue  at  the  place  of  the  accident  is  north  and  south.  University  street, 
running  east  and  west,  crosses  Jefferson  avenue  at  right  angles.  Plaintiff's 
husband  was  a  barber,  fifty-three  years  old,  a  stout,  heavy  man,  weighing 
about  250  pounds,  and  rather  short  of  stature.  He  lived  in  the  vicinity  of 
this  crossing.  At  the  time  of  the  accident,  he  was  aiming  to  cross  from  the 
west  to  the  east  side  of  Jefferson  avenue  along  the  south  line  of  University 
street.  When  he  was  yet  on  the  west  side  of  Jefferson  avenue,  between  the 
sidewalk  and  defendant's  west  track,  plaintiff's  witness,  who  stood  at  the 
northwest  corner  of  Jefferson  avenue  and  University  street,  saw  a  car  of  de- 
fendant's south  of  the  crossing  coming  north  on  the  east  track  at  a  distance 
estimated  by  the  witness  to  be  75  or  100  feet  from  the  south  crossing. 
The  witness  judged  it  to  be  coming  at  the  rate  of  twelve  or  fifteen  miles  an 
hour.  There  was  at  the  time  a  procession  of  wagons,  three,  four  or  five, 
moving  south  along  the  west  track  of  defendant's  road.  These  wagons  were 
equipped  for  hauling  sand.  They  had  on  each  a  bed  about  a  foot  or  a  foot 
and  a  half  high.  The  tops  of  the  wagon  beds  were  about  as  high  as  the 
plaintiff's  husband's  shoulders.  After  two  or  three  of  these  wagons  had  passed 
him,  the  plaintiff's  husband  started  across  the  street  just  behind  one  and  in 
front  of  another.  He  passed  over  the  west  track,  crossed  the  space  between 
the  tracks,  stepped  on  the  east  track  and  to  the  middle  of  it,  when  he  looked 
and  saw  the  coming  car.  He  hesitated  a  moment,  then  attempted  to  step  back, 
but,  before  he  got  out  of  the  line  of  the  car,  he  was  struck  by  the  west  corner 
of  the  dashboard,  thrown  under  the  wheels  and  killed.  When  he  stepped 
on  the  east  track,  the  car  was  about  thirty-five  feet  from  him.  The  car  stopped 
in  thirty  or  thirty-five  feet  of  the  point  of  the  accident.  Plaintiff's  testi- 
mony also  tended  to  show  that  the  motorman  was  paying  attention  to  some 
girls  on  the  sidewalk  and  neglecting  to  attend  to  his  car,  and  that  there  was 
no  gong  sounded.  A  city  ordinance  limiting  the  rate  of  speed  of  cars  to  eight 
miles  an  hour  was  put  in  evidence,  over  the  objection  of  defendant;  the  or- 
dinance not  having  been  pleaded.  At  the  close  of  the  plaintiff's  case,  defend- 
ant asked  an  instruction  in  the  nature  of  a  demurrer  to  the  evidence,  which 
the  court  refused,  and  defendant  excepted.  The  court  said :  "  It  is  negligence 
for  a  motorman  to  run  his  car  at  a  high  rate  of  speed  to  a  crossing  where 
pedestrians  are  liable  to  be  when  his  view  of  the  crossing  is  so  obstructed  by 
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a  passing  wagon  that  he  cannot  see  whether  or  not  the  crossing  is  clear; 
but  it  is  also  negligence  in  a  full-grown  man  to  approach  a  railroad  track 
behind  a  wagon  which  so  obstructs  his  view  that  he  cannot  see  whether  or 
not  a  car  that  he  knows  is  liable  to  be  coming  was  actually  coming,  and  enter 
upon  the  track  without  looking  or  pausing  until  the  obstruction  to  his  view 
has  passed,  and,  when  the  negligence  of  the  two  thus  combine  to  cause  the 
accident,  the  street  railroad  company  is  not  liable.  *  *  *  The  instruction 
in  the  nature  of  a  demurrer  to  the  evidence  should  have  been  given."  Judg- 
ment reversed. 

In  Leitzel  v.  Harrisburg  Traction  Co.,  (Pa.  1905)  212  Pa.  St.  608,  62  AtL 
Rep.  102,  it  appeared  that  the  plaintiff,  a  boy  nine  years  of  age,  and  a  com- 
panion about  twelve  years  of  age,  were  following  after  a  loaded  wagon  drawn 
by  a  team  of  four  horses  on  Derry  street,  just  outside  the  limits  of  the  city  of 
Harrisburg.  The  wagon  and  the  boys  were  going  in  the  direction  of  the 
city,  and  the  defendant's  car  was  moving  upgrade  in  the  same  direction.  The 
driveway  was  rough,  having  been  shortly  before  filled  up  with  crushed  stones, 
was  about  seventeen  feet  wide,  and  ran  along  and  parallel  with  defendant's 
tracks.  The  wagon  was  visible  to  the  motorman  on  the  car  for  a  distance 
of  1,200  or  1,300  feet  from  the  point  where  the  accident  occurred.  The 
plaintiff's  companion  climbed  upon  the  wagon,  but  was  put  off  by  the  driver. 
The  plaintiff  did  not  succeed  in  getting  on,  and  walked  after  the  wagon  for 
some  distance,  about  two  or  three  feet  from  it,  pretty  close  to  it.  The 
plaintiff  testified  in  chief  that  about  the  time  the  injury  was  received  he  was 
walking  between  the  wagon  and  the  tracks;  there  being  a  space  between 
them  about  two  feet  wide.  On  cross-examination,  however,  he  testified  that 
he  was  walking  right  behind  the  wagon  until  he  stepped  out  and  the  car 
struck  him.  The  other  boy  testified  that  he  had  already  gotten  off  the  wagon 
and  that  the  plaintiff  was  walking  behind  him,  and  went  to  go  across  the 
tracks  and  stepped  in  front  of  the  car.  The  corner  of  the  fender  struck  him, 
and  he  fell  on  the  side  of  the  track  from  which  he  came.  It  was  also  in  evi- 
dence that  the  motorman  sounded  his  gong  for  at  least  100  feet  before  the 
accident,  and  that  the  car  was  stopped  within  a  few  feet  of  the  place  where 
the  boy  was  struck;  the  front  wheel  of  the  car  only  going  over  his  leg;  and 
the  car  being  stopped  before  the  second  wheel  of  the  truck  came  in  contact 
with  him.  The  court  said:  "It  will  be  observed  that  it  was  not  then,  nor  is 
it  now,  contended  by  the  plaintiffs  that  the  defendant  was  negligent  because 
of  the  rate  of  speed  at  which  the  car  was  moving,  or  because  of  a  failure  to 
sound  the  gong  or  to  have  the  car  under  control,  or  because  of  any  other  act 
of  omission  or  commission,  but  solely  because  the  motorman  did  not  antici- 
pate the  sudden  movement  of  the  plaintiff  upon  the  track  in  front  of  the  car 
and  avoid  the  collision  with  him.  Upon  a  careful  review  of  the  evidence  sub- 
mitted by  the  plaintiff,  we  are  of  the  opinion  that  it  was  not  sufficient  to 
justify  the  jury  in  finding  that  the  defendant  was  negligent,  and  that  therefore 
the  case  was  properly  withdrawn  from  their  consideration.  The  motion  to 
take  off  the  nonsuit  is  overruled." 

3.  Appearing  from  Behind  Other  Obstructions. 

In  Miller  v.  St.  Charles  Street  R.  Co.,  (La.  1905)  114  La.  409,  38  South. 
Rep.  401,  a  child  ran  in  front  of  a  car  and  was  killed;  the  court  said:  "The 
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jury  found  for  the  defendant,  and  the  trial  judge  refused  a  new  trial,  and  we 
have  no  difficulty  in  reaching  the  same  conclusion.  Plaintiffs  two-and-a-half- 
year-old  child  was  run  over  and  killed  on  Royal  street,  at  the  intersection  of 
Marigny  street,  by  one  of  the  electric  cars  of  the  defendant  company  going 
uptown.  Royal  and  Marigny  are  narrow  streets,  twenty-nine  feet  from 
curb  to  curb,  and  ten-foot  sidewalks.  The  distance  between  the  car  track  and 
the  curb  on  Royal  is  twelve  feet  The  child,  just  before  the  accident, 
had  been  making  mud  cakes  at  the  woods  side,  downtown  corner  of  Royal 
and  Marigny.  It  was  off  the  sidewalk,  somewhere  on  the  line  of  the 
prolongation  of  the  Royal  street  woods  side  sidewalk,  or  possibly  within 
the  property  line,  but,  if  so,  very  near  it  The  boy  in  whose  charge  it  was 
was  within  a  few  feet  of  it  on  Marigny  street,  playing  with  a  dead  snake  with 
other  boys.  Standing  between  the  child  and  the  coming  car,  and  to  some 
extent  screening  the  child,  were  a  large  square  telegraph  post,  three  awning 
posts  and  a  trolley  post,  and  there  were  two,  and  possibly  more,  persons  stand- 
ing on  the  sidewalk  near  the  corner.  The  car  came  at  the  usual  speed,  which 
is  pretty  fast,  and  the  child  suddenly  and  unexpectedly  ran  in  front  of  it,  five 
to  ten  feet  ahead  of  it,  and  was  run  over.  We  do  not  think  a  motorman  is 
obliged  to  check  the  speed  of  his  car  whenever  there  are  persons  on  the  side- 
walk or  at  the  corner,  and  if  a  child  comes  suddenly  and  unexpectedly  from 
behind,  or  from  among,  such  persons,  and  runs  upon  the  track  right  in  front 
of  the  car,  so  that  it  is  impossible  to  stop  the  car  in  time  to  save  it,  we  do 
not  think  the  railway  company  is  responsible.'1    Judgment  affirmed. 

In  Moore  v.  St.  Louis  Transit  Co.,  (Mo.  1906)  194  Mo.  1,  92  S.  W.  Rep. 
390,  it  appeared  that  plaintiff,  about  eight  o'clock  in  the  evening  of  September 
26,  1900,  started  to  cross  a  street  upon  which  defendant  operated  an  electric 
railway,  and  that  after  a  car  passed  him  he  stepped  on  the  track  and  was 
almost  immediately  struck  by  a  following  car.  The  defendant  offered  no 
evidence.  In  reversing  a  judgment  for  defendant  the  court  said :  "  The  evi- 
dence further  tended  to  prove  that  there  was  no  headlight  on  the  car,  no 
gong  or  bell  was  rung,  and  the  car  was  running  at  a  speed  from  eighteen  to 
twenty  miles  an  hour.  If  further  appears  that  there  was  a  bright  street  lamp 
burning  at  the  time,  which  lighted  up  the  crossing,  so  that  plaintiff  could 
have  been  readily  seen  by  the  motorman  when  he  started  to  cross  the  track, 
had  the  motorman  exercised  ordinary  care  to  see  him.  The  evidence  also 
shows  the  cars  to  have  been  about  120  feet  apart  The  car  which  struck  the 
plaintiff  did  not  stop  after  it  struck  him  until  it  had  run  from  150  to  170  feet 
south.  Mr.  McCarthy,  an  expert  motorman,  testified  that  .the  hardest  kind 
of  an  electric  car  could  be  stopped  while  running  eight  miles  an  hour  in 
seventy  to  eighty  feet  at  the  highest.  Mrs.  Foster  testified  that  she  saw  the 
old  gentleman,  the  plaintiff,  go  across  the  street,  and  she  happened  to  notice 
the  car  was  coming  very  swift  and  that  she  did  not  know  he  was  going  to  go 
right  in  front  of  it,  but,  when  he  stepped  in  the  track,  she  hallooed,  but  it  did 
not  seem  to  do  him  any  good,  the  car  was  right  on  him  at  the  time.  She 
testified  that  in  the  interval  between  the  passage  of  the  first  car  and  the  ap- 
proach of  the  second,  the  one  which  struck  the  plaintiff,  she  walked  from 
2613  Thomas  street,  passed  2610,  2608  and  2606,  and  was  in  front  of  2604  at 
the  time  of  the  accident  She  testified,  further,  that  she  did  not  see  the  motor- 
man  do  anything  until  he  got  about  a  half  block  beyond  the  crossing,  when  he 
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stopped  his  car  and  came  back.  All  the  witnesses  concurred  in  saying  that 
the  car  was  going  very  fast,  from  eighteen  to  twenty  miles  an  hour.  The 
plaintiff  also  offered  and  read  in  evidence  Ordinance  No.  19,738,  the  fourth 
section  of  which  provides :  '  The  conductor,  motorman,  gripman,  driver  or  any 
other  person  in  charge  of  each  car  shall  keep  a  vigilant  watch  for  all  vehicles, 
and  persons  on  foot,  especially  children,  either  on  the  track  or  moving 
towards  the  track,  and  on  the  first  appearance  of  danger  to  such  persons  or 
vehicles,  the  car  shall  be  stopped  in  the  shortest  time  and  space  possible.' 
The  same  ordinance  provides :  '  No  car  shall  be  drawn  at  a  greater  speed  than 
eight  miles  per  hour/  As  already  said,  the  defendant  offered  no  evidence, 
and  the  Circuit  Court  sustained  a  demurrer  to  the  evidence.  We  agree  with 
the  majority  of  the  Court  of  Appeals  that  it  cannot  be  said  upon  the  testi- 
mony in  this  case  as  a  matter  of  law  that  plaintiff's  negligence  was  the  direct 
cause  of  his  injury,  and  that  there  was  abundant  evidence  from  which  the 
jury,  under  proper  instructions,  might  well  have  found  that  the  plaintiffs 
injury  was  the  direct  result  of  the  excessive  and  unlawful  rate  of  speed  at 
which  the  car  was  being  run,  and  the  negligence  of  the  motorman  in  making 
no  effort  to  warn  the  plaintiff  by  sounding  the  gong  or  check  the  car  after  he 
saw,  or,  by  the  exercise  of  ordinary  care,  might  have  seen,  him  in  peril." 

In  Sontgen  v.  Kittanning  &  F.  C.  St.  R.  Co.,  (Pa.  1905)  213  Pa.  St.  114,62 
Atl.  523,  the  following  is  the  opinion  of  the  court:  "The  evidence  failed 
to  show  any  negligence  on  the  part  of  the  defendant.  The  only  witness  called 
who  saw  the  accident  testified  that  the  child  was  playing  behind  a  pile  of 
earth  about  five  or  six  feet  from  the  track,  and  suddenly  ran  out  on  the  track 
when  the  car  was  not  more  than  four  feet  away.  The  case  belongs  to  the 
class  of  Chilton  v.  Central  Traction  Co.,  152  Pa.  St.  425,  25  Atl.  Rep.  606; 
Funk  v.  Electric  Traction  Co.,  175  Pa.  St.  559,  34  Atl.  Rep.  861;  Kline  v. 
Electric  Traction  Co.,  181  Pa.  St  276,  37  Atl.  Rep.  522;  Callary  v.  Easton 
Transit  Co.,  185  Pa.  St.  176,  39  Atl.  Rep.  813;  and  Miller  v.  Union  Traction 
Co.,  198  Pa.  St  639,  48  Atl.  Rep.  864.  As  this  is  decisive  of  the  whole  case, 
the  other  questions  do  not  require  notice."    Judgment  affirmed. 


SCHUTT  v.  ADAIR  ET  AL. 

Supreme  Court,  Minnesota,  July,  1906. 


ELEVATORS  — VIOLATION  OF  STATUTORY  DUTY.  — 1.  The  viola- 
tion of  a  statutory  duty  may  constitute  negligence  per  se,  and  actionable 
if  injury  result  therefrom.  Nevertheless  statutes  imposing  such  duties 
are  not  so  construed  as  to  abrogate  the  ordinary  rules  of  contributory 
negligence,  unless  so  worded  as  to  leave  no  doubt  that  the  legislature  in- 
tended to  exclude  the  defense. 

SAME  — FAILURE  TO  GUARD  ELEVATOR  SHAFT.  — 2.  Conceding 
the  application  of  section  2250,  Gen.  St.  1894,  to  persons  other  than  em- 
ployees, the  defense  of  contributory  negligence  on  the  part  of  a  person 
'  injured,  in  consequence  of  the  failure  to  comply  with  the  statute,  is  not 
thereby  excluded. 
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SAME.  —  3.  The  trial  court  properly  charged  the  jury  that,  if  plaintiff  failed 
to  exercise  due  care  for  his  own  safety  while  in  defendant's  building,  he 
could  not  recover. 

(Syllabus  by  the  Court.) 

Appeal  form  District  Court,  Steele  County. 

Action  by  Alexander  Schutt  against  James  Adair  and  others. 
Verdict  for  defendants.  From  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

J.  A.  Sawyer,  for  appellant. 

Morgan  &  Meighen,  for  respondents. 

Brown,  J.  —  Plaintiff  was  rightfully  upon  premises  occupied 
by  defendants  for  the  purpose  of  the  transaction  of  business,  and 
fell  into  an  open  elevator  shaft,  and  was  injured.  He  brought  this 
action  to  recover  damages  on  the  ground  that  defendants  were  negli- 
gent in  not  guarding  and  protecting  the  open  shaft  by  gates  or 
other  barriers,  solely  by  reason  of  which,  plaintiff  alleges,  the  acci- 
dent happened.  Defendants  had  a  verdict,  and  plaintiff  appealed 
from  an  order  denying  a  new  trial. 

The  facts  are  not  involved,  and  the  foregoing  is  a  sufficient  state- 
ment for  a  proper  understanding  of  the  case.  The  assignments  of 
error  challenge  the  correctness  of  the  court's  charge  to  the  jury  in 
certain  respects  and  the  refusal  of  certain  of  plaintiff's  requests. 
One  of  the  defenses  interposed  at  the  trial  was  that  plaintiff  was 
guilty  of  contributory  negligence,  which  the  jury  by  their  verdict 
sustained.  Upon  this  subject  the  court  charged  the  jury  as  follows: 
"  5.  The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff 
on  his  second  visit  to  defendants'  warehouse  on  the  day  of  the  acci- 
dent to  exercise  such  care  and  diligence  in  looking  and  examining 
the  place  where  he  went  as  would  be  expected  of  an  ordinarily  pru- 
dent man  situated  as  plaintiff  was,  and  having  such  knowledge  of 
the  elevator  as  plaintiff  had,  and  that  if  plaintiff  failed  to  exercise 
such  care  and  diligence  he  was  guilty  of  contributory  negligence, 
and  cannot  recover."  It  is  insisted  that  this  instruction  was  er- 
roneous in  three  respects:  1.  In  stating  as  a  matter  of  law  that  a 
duty  devolved  upon  plaintiff  while  within  the  warehouse  to  exer- 
cise due  care  for  his  own  safety.  2.  In  making  the  test  of  due  care 
such  conduct  as  "  would  be  expected  "  of  a  prudent  person ;  and,  3, 
that  it  erroneously  assumed  that  plaintiff  possessed  some  knowledge 
of  the  elevator  and  open  shaft.  The  first  objection  to  the  instruc- 
tion is  the  only  one  requiring  special  mention.  There  is  no  sub- 
stantial force  or  merit  to  the  other  two.  Kostuch  v.  Railway  Co., 
78  Minn.  459,  81  N.  W.  Rep.  215. 
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In  support  of  the  first  contention  counsel  for  appellant  urges  with 
mucn  earnestness  that  the  jury  was  the  sole  arbiter  of  the  question 
whether  plaintiff  was  under  obligation  to  exercise  due  care  for  his 
own  safety,  and  that  it  was  error  for  the  court  to  say  to  them  that 
he  was  charged  with  that  duty  as  a  matter  of  law.  It  is  insisted 
that  section  2250,  Gen.  St.  1894,  which  provides  for  and  requires 
elevator  shafts  like  those  involved  in  this  case  to  be  guarded  and 
protected  in  the  manner  therein  stated  applies  to  the  case  at  bar, 
and  that  a  violation  thereof,  which  the  evidence  disclosed,  was 
negligence  per  se,  entitling  plaintiff  to  recover.  We  are  not  pre- 
pared to  admit  that  the  statute  has  any  application  to  the  case. 
It  was  enacted  for  the  protection  of  employees  in  warehouses, 
factories  and  manufacturing  establishments,  and  it  is  doubtful 
whether,  properly  construed,  it  has  any  application  to  others.  But, 
conceding  its  application  for  the  purposes  of  the  case,  we  find 
no  error  in  the  instruction  of  the  court.  Though  the  violation  of  a 
statutory  duty  may  constitute  negligence,  per  se  and  actionable  if 
injury  result  therefrom,  nevertheless,  statutes  imposing  such  duties 
are  not  so  construed  as  to  abrogate  the  ordinary  rules  of  contribu- 
tory negligence,  unless  so  worded  as  to  leave  no  doubt  that  the 
Legislature  intended  to  exclude  the  defense.  20  Am.  &  Eng.  Encyc. 
of  Law  159;  Caswell  v.  Worth,  5  El.  &  Bl.  849;  Hayes  v.  Railway 
Co.,  in  U.  S.  228,  4  Sup.  Ct.  369,  28  L.  Ed.  410;  Whitcomb  v. 
Standard  Oil  Co.,  153  Ind.  513,  55  N.  E.  Rep.  440;  Quenn  v. 
Dayton  Coal  Co.,  95  Tenn.  465,  32  S.  W.  Rep.  460,  30  L.  R.  A. 
82,  49  Am.  St.  Rep.  935;  Holum  v.  Railway  Co.,  80  Wis.  299,  50 
N.  W.  Rep.  99;  Taylor  v.  Carew  Mfg.  Co.,  143  Mass.  470,  15  Am. 
Neg.  Cas.  637,  10  N.  E.  Rep.  308.  It  was  not  the  intention  of  the 
legislature  in  enacting  this  statute  to  create  an  absolute  liability, 
but  rather  to  impose  a  duty  upon  persons  operating  warehouses 
and  manufacturing  establishments  to  guard  and  protect  their  em- 
ployees from  injury,  the  noncompliance  with  which  constitutes 
negligence  justifying  a  recovery  by  an  injured  servant,  without 
further  proof  of  a  failure  to  exercise  that  degree  of  care  enjoined 
by  the  rules  of  the  common  law.  The  general  principles  of  the 
law  underlying  the  right  of  action  for  personal  injuries  founded 
upon  negligence  remain  the  same,  though  the  proof  of  negligence 
is  simplified  by  showing  merely  a  failure  to  obey  the  statutory 
commands.  Contributory  negligence  will  bar  such  an  action  pre- 
cisely as  it  bars  an  action  at  common  law.  Anderson  v.  Lumber 
Co.,  67  Minn.  79,  69  N.  W.  Rep.  630;  Swenson  v.  Railway  Mfg. 
Co.,  91  Minn.  509,  98  N.  W.  Rep.  645.     Of  course,  the  defense  of 


ao  American  Negligence  Reports.  601 

^contributory  negligence  must  be  established  by  the  defendant;  but 
it  is  not  important  whether  the  evidence  showing  it  comes  from 
the  plaintiff,  or  from  the  defendant.  If  it  appears  from  the  evi- 
dence, taken  as  a  whole,  no  recovery  can  be  had.  It  was  the 
province  of  the  court  below  in  the  case  at  bar  to  so  state  the  law  to 
the  jury,  and  it  would  have  been  reversible  error  had  it  refused  to 
'do  so.  No  case  is  cited  which  may  be  said  to  sustain  the  propo- 
sition that  the  jury  should  in  cases  of  this  kind  determine  the  legal 
duty  of  the  injured  party  as  respects  the  care  necessary  to  avoid 
the  charge  of  contributory  negligence.*  The  courts  should  declare 
what  the  law  requires  of  each  party  in  such  case,  leaving  the  jury 
to  determine  whether  the  facts  show  a  compliance  therewith.  Our 
conclusion  is  that  the  question  of  plaintiff's  contributory  negligence 
was  properly  submitted  to  them. 

The  other  assignments  of  error  require  no  special  mention.  Some 
verbal  inaccuracies  in  the  charge  are  pointed  out,  but  we  find  noth- 
ing of  substance  in  any  of  the  objections.  Kostuch  v.  Railway  Co., 
78  Minn.  459,  81  N.  W.  Rep.  215. 

The  evidence  is  sufficient  to  justify  the  conclusion,  reached  by 
the  jury,  that  plaintiff  was  guilty  of  contributory  negligence;  and, 
that  question  having  been  properly  submitted  to  them,  the  order 
appealed  from  must  be,  and  is,  affirmed. 


JOHNSON  v.  ST.  PAUL  GAS  LIGHT  CO. 

Supreme  Court,  Minnesota,  July,  1906. 


MASTER  AND  SERVANT  —  HORSE  FALLING  ON  EMPLOYEE  IN 
TRENCH  —  DAMAGES.  —  Plaintiff,  a  laborer,  while  laying  defendant's 
gas  mains  in  trenches  excavated  for  that  purpose,  was  injured  by  a  horse 
falling  into  the  unguarded  trench.  It  is  held  that  it  was  for  the  jury 
to  determine  the  following  questions:  i.  Whether  the  defendant  was 
negligent  in  not  guarding  the  trench;  2.  Whether  the  foreman  who 
directed  plaintiff  to  tamp  back  the  earth  in  the  trench  was  a  fellow- 
servant  or  a  vice-principal;  3.  Whether  the  plaintiff  assumed  the  risk  of 
the  work  which  resulted  in  an  accident  not  due  to  the  natural  progress  of 
the  work  but  to  the  operation  of  a  cause  wholly  disconnected  with  and 
independent  of  it ;  and,  4.  Whether  the  plaintiff  was  guilty  of  contributory 
negligence  in  continuing  to  work  with  knowledge  that  the  boards,  fencing 
and  red  signal  lanterns  provided  by  the  master  for  guarding  the  excava- 
tion were  not  put  in  place  to  protect  him,  but  without  knowledge,  as  a 
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matter  of  law,  that  no  men  were  stationed  near  to  warn  away  people 
approaching.  The  damages  awarded  by  the  jury,  $600,  although  Large, 
are  not  excessive. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Ole  Johnson  against  the  St.  Paul  Gas  Light  Company, 
Verdict  for  plaintiff.  From  an  order  refusing  a  new  trial,  defend- 
ant appeals.     Affirmed. 

M.  H.  Boutelle  and  A.  M.  Higgins,  for  appellant. 

Humphrey  Barton,  for  respondent. 

Jaggard,  J.  —  Plaintiff,  a  laborer,  who  was  assisting  in  laying 
defendant's  mains  in  trenches  excavated  for  that  purpose,  in  a 
public  street,  was  ordered  by  his  foreman  to  start  filling  in  a  trench. 
He  was  tamping  the  earth  back  into  the  tunnel  when  a  horse 
driven  along  the  thoroughfare  by  a  third  person  fell  into  the  ex- 
cavation and  caused  the  damages  here  sought  to  be  recovered. 
Plaintiff  was  familiar  with  the  general  manner  in  which  such  work 
was  performed,  and  had  been  in  defendant's  employ  for  about  a 
month  at  similar  work.  He  knew  that  horses  and  street  cars 
passed  over  the  street,  and  that  at  the  time  he  was  hurt  there  were 
no  barriers,  lights,  and  other  protection  about  the  trench.  The 
questions,  whether  defendant  was  guilty  of  actionable  negligence, 
whether  the  foreman  was  a  fellow-servant  or  a  vice-principal, 
whether  plaintiff  assumed  the  risk  or  was  guilty  of  contributory 
negligence  were  all  submitted  to  the  jury.  The  jury  brought  in  a 
verdict  for  $600.  This  appeal  was  taken  from  an  order  denying 
defendant's  alternative  motion  for  judgment  notwithstanding  the 
verdict  or  for  a  new  trial. 

Most  of  the  questions  raised  on  this  appeal  were  tersely  but 
clearly  determined  by  the  trial  court's  memorandum,  which  we 
adopt  as  our  own  for  the  purposes  of  this  appeal.  It  is  as  follows : 
"  I  think  that  the  question  of  defendant's  negligence  was  properly 
submitted  to  the  jury.  I  believe  that  the  negligence  of  the  fore- 
man in  making  the  trench,  and  where  plaintiff  was  put  to  work, 
an  unsafe  place,  was  the  negligence  of  the  defendant.  This  abso- 
lute duty  of  the  master  had  been  delegated  to  the  foreman,  and  his 
negligence  in  failing  to  perform  the  duty  is  the  negligence  of  the 
master,  not  of  a  fellow-servant.  It  is  not  a  case  where  the  place 
was  made  unsafe  during  the  progress  of  the  work  by  the  negligence 
of  an  employee  of  the  defendant  in  doing  any  part  of  the  work  of 
the  servants,  but  a  case  of  failure  on  the  part  of  a  vice-principal  to 
perform  an  absolute  duty  of  the  master  delegated  to  him,  the  duty 
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to  furnish  the  servants  a  reasonably  safe  place  in  which  to  do  their 
work,  and  to  use  reasonable  care  to  keep  that  place  reasonably  safe 
during  the  progress  of  the  work.  At  least  the  question  whether 
the  negligence  was  that  of  a  fellow-servant  or  vice-principal  was 
for  the  jury,  and  was  on  the  whole  correctly  submitted  to  the  jury 
by  the  court.  As  to  plaintiff's  assumption  of  risk,  I  think  he  had  a 
right  to  assume  that  the  foreman  would  protect  him  from  such 
extraordinary  and  unnecessary  accident  as  that  which  happened. 
Plaintiff  did  not  know  and  was  not  bound  to  know  that  the  foreman 
would  not  remain  near  the  trench  to  warn  travelers  on  the  street. 
He  therefore  could  not  know  or  appreciate  his  danger." 

On  this  appeal  defendant  further  argues  that  the  uncontradicted 
evidence  shows  that  the  defendant  had  furnished  boards  or  fencing 
and  red  signal  lanterns  for  use  at  such  places;  that  the  established 
rule  is  that  where  proper  instrumentalities  were  furnished  for  the 
use  of  the  servant,  failure  to  make  use  thereof  causing  injury  will 
not  sustain  a  claim  of  negligence  upon  the  part  of  the  master.  In 
support  of  this  rule  defendant  cites  Collins  v.  St.  Paul  R'y  Co.,  30 
Minn.  31,  16  Am.  Neg.  Cas.  352ft,  14  N.  W.  Rep.  60;  Labatt, 
Master  &  Servant,  §  604 ;  Kaare  v.  Troy  Steel  Co.,  139  N.  Y.  369, 
34  N.  E.  Rep.  901;  Griffiths  v.  Gidlow,  3  Hurlst.  &  N.  (Eng.) 
648 ;  Ludlow  v.  Bridge  Co.,  1 1  App.  Div.  452,  42  N.  Y.  Supp.  343 ; 
Trimble  v.  Machine  Works,  172  Mass.  150,  51  N.  E.  Rep.  463; 
Clark  v.  Riter,  etc.,  Co.,  39  App.  Div.  598,  57  N.  Y.  Supp.  755.  It 
does  not  appear  in  this  case,  however,  that  these  boards,  fences 
and  lights  were  provided  for  the  purpose  of  guarding  against  acci- 
dent while  the  work  was  in  progress.  Their  function  was  to  give 
notice  of  the  unfinished  condition  of  the  work,  as  in  the  evening 
when  the  workmen  had  left  it.  They  were  not  used  until  the  men 
had  "quit  work."  Moreover,  if  the  foreman  had  remained  near 
the  ditch,  or  had  stationed  some  one  there  to  warn  travelers  in  the 
street,  there  would  have  been  no  necessity  for  the  use  of  these 
instrumentalities. 

The  most  serious  question  presented  by  the  record  concerns  the 
amount  of  the  verdict.  The  injuries  suffered  were  few,  and  not 
significant,  nor  painful,  nor  permanent.  If  the  trial  judge  had  re- 
duced the  verdict,  his  action  in  this  regard  would  have  been  un- 
hesitatingly affirmed.  He  has  not  seen  fit  so  to  do.  Having 
heard  the  testimony  and  having  seen  the  plaintiff,  he  was  in  much 
better  position  than  are  we  to  determine  the  fairness  of  the  jury's 
conclusion.  We  conclude  accordingly  that  the  record  does  not 
contain  enough  to  justify  granting  a  new  trial,  because  of  an  ex- 
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cessive  verdict  or  for  the  refusal  of  the  trial  court  to  reduce  it  to  a 
smaller  sum  than  the  jury  awarded. 
Order  affirmed. 


DE  MARIES  V.  JAMESON  ET  AL 

Supreme  Court,  Minnesota,  July,  1906. 


MASTER  AND  SERVANT  — TEAMSTER  INJURED  WHILE  DELIV- 
ERING GOODS  TO  CUSTOMER.  —  1.  Action  to  recover  for  injuries 
sustained  by  the  plaintiff,  while  in  the  employ  of  the  defendants  as  a 
teamster,  by  the  breaking  of  a  guide  rope,  which  was  a  part  of  a  block 
and  tackle,  which  he  was  using  by  direction  of  the  defendants,  in  unload- 
ing hay  at  the  barn  of  a  customer.  Held,  where  a  party  directs,  without 
further  instructions,  his  employee  to  deliver  goods  upon  the  premises  of 
another,  he  is  not  responsible  for  the  safety  of  the  premises  or  appliances 
of  his  customer. 

SAME  — CONTROL  OF  APPLIANCES.  — 2.  Ownership  or  control  of  an 
appliance  by  the  master  is  not,  in  all  cases,  the  test  of  his  liability  for 
injury  resulting  to  his  servant  by  its  use.  As  between  them,  all  appliances, 
owned  or  in  possession  of  another,  of  such  a  character  and  use  as  to 
impose  the  duty  of  inspection,  which  the  master  directs  or  authorizes  his 
servant  to  use  in  the  business  of  the  master,  stand  upon  the  same  footing 
as  those  actually  belonging  to  him. 

SAME  — INABILITY  TO  INSPECT.  — 3.  If  the  master  is  not  in  a  position 
to  safeguard  his  servants  by  an  inspection  of  such  appliances,  he  must 
refrain  from  giving  his  servants  orders  to  use  them  whereby  their  safety 
will  be  imperiled. 

SAME  — EVIDENCE.  — 4.  The  evidence  sustains  the  verdict  to  the  effect 
that  the  defendant  was  guilty  of  negligence,  and  that  the  plaintiff  did  not 
assume  the  risks  nor  was  he  guilty  of  contributory  negligence*    The  dam- 
ages awarded  are  not  excessive. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  George  E.  De  Maries  against  Wesley  J.  Jameson  and 
others.  Verdict  for  plaintiff.  From  an  order  denying  a  new  trial 
and  motion  for  judgment  notwithstanding  the  verdict,  defendants 
appeal.     Affirmed. 

Davis,  Kellogg  &  Severance,  Robert  E.  Olds  and  R.  L.  Ken- 
nedy, for  appellants. 

Thos.  J.  McDermott  and  Gideon  S.  Ives,  for  respondent. 

Start,  C.  J.  —  The  plaintiff,  while  in  the  employ  of  the  defend- 
ants as  a  teamster,  was  injured  by  the  breaking  of  a  guide  rope, 
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which  was  a  part  of  a  block  and  tackle  which  he  was  using,  by 
direction  of  the  defendants,  in  unloading  baled  hay  at  the  barn  of  a 
customer.  This  action  is  to  recover  damages  for  the  injuries  which 
he  thereby  sustained  on  the  ground  of  the  alleged  negligence  of  the 
defendants  in  furnishing  him  an  appliance  which  was  not  reasonably 
safe.  The  defendants  denied  any  negligence  on  their  part.  The 
plaintiff  had  a  verdict  for  $1,500.  The  defendants  appealed  from 
an  order  denying  their  motion  for  judgment  notwithstanding  the 
verdict  or  for  a  new  trial.  They  claim,  1,  that  they  were  not,  upon 
the  evidence,  responsible  in  law  for  the  condition  of  the  appliance 
the  defects  in  which  caused  the  injury ;  2,  that  the  plaintiff  assumed 
the  risk  of  being  injured  in  the  manner  he  was  injured;  3,  that  he 
was  chargeable  with  negligence  contributing  to  his  injury;  4,  that 
the  damages  awarded  were  excessive. 

1.  The  evidence  showed  that  the  block  and  tackle  was  an  appli- 
ance belonging  to  a  customer  of  the  defendants  and  used  in  his 
barn,  known  as  the  Lexington  Stables,  and  that  the  plaintiff  was 
there  injured  while  using  the  appliance  in  hoisting  bales  of  hay 
from  his  wagon  into  the  loft  of  the  barn.  The  trial  judge  in- 
structed the  jury  to  the  effect  that  the  mere  fact  that  the  plaintiff 
was  ordered  to  deliver  hay  at  the  Lexington  Stables  and  that  he 
made  use  of  the  block  and  tackle  and  was  injured,  would  not 
justify  a  verdict  against  the  defendants.  But  if  they  found  from 
the  evidence  that  the  defendants,  by  their  foreman,  in  the  course  of 
his  duty,  directed  the  plaintiff  to  deliver  the  load  of  hay  at  the 
Lexington  Stables,  and  also  directed  him  there  to  make  use  of  the 
block  and  tackle  in  delivering  the  hay  the  defendants  were  required 
to  use  ordinary  care,  by  inspection  or  otherwise,  to  see  that  the 
appliance,  including  the  rope,  was  in  such  reasonably  safe  con- 
dition of  repair  as  to  be  safely  used.  No  exceptions  were  taken 
to  this  instruction  on  the  trial  or  on  the  motion  for  a  new  trial, 
and  no  errors  in  the  charge  are  here  assigned.  The  instruction  was 
a  correct  statement  of  the  law.  Where  a  party  directs,  without 
further  instruction,  his  employee  to  deliver  goods  upon  the  prem- 
ises of  another,  he  is  not  responsible  for  the  safety  of  the  premises 
or  appliances  of  his  customers.  Such  cases  are  within  the  general 
rule  that  a  master  is  not  liable  to  his  employee  who  is  injured  by 
using  appliances  which  the  master  neither  owns  nor  controls.  The 
ownership  or  control  of  an  appliance  by  the  master  is  not,  however, 
in  all  cases,  the  test  of  his  liability  for  injury  resulting  to  his  em- 
ployee by  its  use.  As  between  the  servant  and  master  all  appli- 
ances, owned  or  in  possession  of  another,  of  such  a  character  and 
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use  as  to  impose  the  duty  of  inspection,  which  the  master  directs  or 
authorizes  his  servant  to  use  in  the  business  of  the  master  stand 
upon  the  same  footing  as  those  that  actually  belong  to  him.  If  the 
master  is  not  in  a  position  to  safeguard  his  servants  by  an  in- 
spection of  such  appliances,  he  must  refrain  from  giving  them 
orders  to  use  them,  whereby  their  safety  will  be  imperiled.  I 
Labatt,  §  171. 

The  evidence  was  conflicting,  but  there  was  evidence,  taking  the 
most  favorable  view  of  it  for  the  plaintiff,  tending  to  show  that 
the  defendants  had  been  accustomed,  for  a  number  of  years,  to 
deliver  large  quantities  of  hay  at  the  barn  in  question,  and  that 
the  appliance  which  was  attached  thereto  was  used  there  in  un- 
loading the  hay ;  that  the  plaintiff  was  thirty  years  of  age,  and  his 
usual  employment  that  of  a  cook ;  that,  while  he  was  in  the  service 
of  the  defendants,  his  duties  were  to  deliver  merchandise;  that,  on 
the  day  he  was  injured,  he  was  directed  by  the  defendants'  foreman 
to  deliver  a  load  of  baled  hay,  consisting  of  some  seventy-five  bales, 
each  on  an  average  weight  of  ninety  pounds,  at  the  Lexington 
Stables,  and  further  that  a  block  and  tackle  was  there  which  he 
should  use  in  unloading  the  hay;  that  the  bales  had  to  be  hoisted 
to  a  door  in  the  barn  twenty  or  twenty-five  feet  above  the  ground ; 
that  the  appliance  if  not  essentially  necessary  for  the  doing  of  the 
work,  was  a  time  and  labor  saving  device,  the  use  of  which  would 
greatly  facilitate  the  defendants'  business;  that  another  employee 
of  the  defendants  was  sent  with  the  plaintiff,  to  deliver  the  hay,  who 
got  out  the  tackle  and  adjusted  it;  that  the  plaintiff  stood  upon  his 
load  and  held  the  guard  rope,  which  was  a  part  of  the  appliance, 
and  used  it  to  guide  the  bales  to  the  door  and  to  keep  them  from 
the  side  of  the  barn,  and  that,  while  so  engaged,  the  rope  broke, 
throwing  him  from  the  load  to  the  frozen  ground,  whereby  his 
shoulder  blade  was  broken  and  he  was  otherwise  injured;  that 
the  rope  broke  because  it  was  in  a  defective  and  rotten  condition; 
that  the  plaintiff  did  not  examine  the  rope  before  using  it;  and 
further,  that  the  rope  had  been  in  use  four  or  five  years,  and  "a 
man  knowing  his  business  "  could  have  discovered  its  condition  by 
examining  it  before  the  accident.  The  evidence  is  sufficient  to 
bring  the  case  within  the  rule  we  have  stated,  and  to  justify  the 
jury  in  finding  that  the  defendant  did  direct  the  plaintiff  to  use  the 
appliance,  and  that  its  character  and  use  were  such  that  the  de- 
fendants were  bound,  either  to  exercise  due  care  to  ascertain 
whether  it  was  reasonably  safe,  or  refrain  from  directing  or  au- 
thorizing its  use  by  the  plaintiff.      We  accordingly  hold  that  the 
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evidence  was  sufficient  to  sustain  the  finding  of  the  jury  as  to  the 
defendants'  negligence  in  the  premises. 

2.  The  evidence  does  not  show,  as  a  matter  of  law,  that  the 
plaintiff  assumed  the  risks  incident  to  the  use  of  the  appliance,  for 
it  was  not  of  such  simple  construction  and  operations,  or  its  defects 
so  obvious,  as  to  bring  the  case  within  the  doctrine  of  Soutar  v. 
Electric  Co.,  68  Minn.  18,  70  N.  W.  Rep.  796;  Gittens  v.  William 
Porten  Co.,  90  Minn.  512,  97  N.  W.  Rep.  378;  Dessecker  v.  Phoenix 
Mill  Co.,  (Minn.)  108  N.  W.  Rep.  516,  and  other  cases  cited  and 
relied  upon  by  the  defendants.  Nor  does  the  record  show  that  the 
plaintiff,  as  a  matter  of  law,  was  guilty  of  contributory  negligence. 
Having  been  directed  by  the  defendants  to  use  the  appliance,  his 
failure  to  inspect  it  before  using  it  was  not,  under  the  circumstances 
disclosed  by  the  evidence,  negligence  as  a  matter  of  law. 

3.  The  damages  awarded  were  liberal,  but  not  so  obviously  ex- 
cessive as  to  justify  any  interference  with  the  verdict  by  this  court. 

Order  affirmed. 


PAQUIN  V,  WISCONSIN  CENT.  R'Y  CO. 

Supreme  Court,  Minnesota,  August,  1906. 


RAILROADS  —  CAR  ESCAPING  FROM  SIDING  AND  INJURING 
CHILD  —  PROXIMATE  CAUSE  —  FAILURE  TO  FENCE.  — A  rail- 
way company  neglected  to  fence  its  track  as  required  by  Rev.  St  Wis. 
1898)  §  1810.  Freight  cars  standing  on  a  track  with  a  two  and  one-half 
per  cent,  grade,  with  defective  brakes,  and  held  by  blocks  placed  in  front 
of  the  wheels,  were  started  by  trespassers,  who  removed  the  blocks.  A 
four-year-old  boy,  who  entered  the  right  of  way,  where  a  fence  should 
have  been  and  climbed  on  the  cars,  was  thrown  therefrom  by  their  starting 
and  injured.    Held: 

(a)  The  Wisconsin  statute  imposes  a  liability  upon  a  railway  company 
when  it  fails  to  fence  the  track,  for  injuries  only  which  are  the  proxi- 
mate result  of  the  failure  to  fence. 

(b)  The  failure  to  fence  was  not  the  proximate  cause  of  the  accident 
by  which  the  plaintiff  was  injured. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Earl  Paquin  and  by  Alderic  Paquin,  his  father,  against 
the  Wisconsin  Central  Railway  Company.  Verdict  directed  for 
defendant.  From  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 


808  20  AMERICAN  NEGLIGENCE  REPORTS. 

Samuel  A.  Anderson,  for  appellant. 

Thomas  H.  Gill  and  James  D.  Armstrong,  for  respondent 

Elliott,  J.  —  This  is  an  action  to  recover  damages  alleged  to 
have  been  caused  to  the  plaintiff  by  the  negligence  of  the  defendant 
railway  company.  A  verdict  was  directed  for  the  defendant,  and 
the  plaintiff  appeals  from  an  order  denying  a  motion  for  a  new 
trial. 

There  is  practically  no  controversy  as  to  the  facts.  At  the  time  of 
the  accident  the  plaintiff  was  about  four  years  of  age.  The  street 
on  which  he  lived  in  Ashland,  Wis.,  where  the  accident  occurred, 
ran  north  and  south  across  certain  railway  tracks  of  the  defendant, 
which  ran  east  and  west  about  one-half  block  from  the  plaintiff's 
home.  These  tracks  consisted  of  the  main  line,  known  as  the 
"  dock  track,"  a  side  track  parallel  with  the  main  track,  and  a 
third  or  spur  track  connected  with  the  side  track  by  a  switch  at  or 
near  the  extension  of  the  street  known  as  "  Third  Avenue  East," 
being  the  first  street  west  of,  and  parallel  with,  the  street  on  which 
plaintiff  lived.  This  last-mentioned  track  ran  down  a  two  and  one- 
half  per  cent,  grade  in  an  easterly  and  northeasterly  direction  into 
a  large  sawmill  and  lumber  yard,  which  lay  between  the  tracks  and 
the  bay.  On  the  31st  of  July,  1905,  the  defendant  had  two  freight 
cars  coupled  together,  standing  on  the  spur  track  on  the  grade. 
On  each  car  there  was  a  hand  brake,  but  one  was  useless  and  the 
other  practically  so.  The  cars  were  secured  in  the  position  where 
they  were  standing  by  blocks  placed  in  front  of  certain  of  the 
wheels.  The  track  was  owned,  maintained  and  operated  by  the 
defendant,  and  was  not  situated  in  any  depot  grounds.  It  was 
admitted  by  the  defendant  that  the  track  in  question,  the  dock 
tracks,  and  the  other  tracks  in  the  vicinity  were  at  the  time  of  the 
accident  unfenced  and  had  never  been  fenced ;  that  the  spur  track 
upon  which  these  cars  were  situated  and  upon  which  the  boy  was 
hurt  was  a  private  spur  track  upon  the  private  premises  of  the 
lumber  company;  that  the  boy  obtained  access  to  the  particular 
track  by  walking  down  the  tracks,  across  the  dock  track,  across  the 
spur  track,  and  onto  the  second  spur  track,  on  which  the  two  cars 
were  standing ;  that  those  cars  had  been  left  by  the  switchmen  of 
the  Wisconsin  Central  Railway  standing  on  the  track  and  properly 
blocked  so  as  to  prevent  their  moving  down  grade;  that  the  im- 
pelling, the  moving,  force  which  started  the  cars  in  motion  was  the 
interference  therewith  by  two  small  boys,  who  were  in  no  way 
connected  with  the  Wisconsin  Central  Railway ;  that  for  the  pur- 
pose of  amusement  or  for  the  purpose  of  mischief,  these  boys 
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knocked  the  blocks  out  from  under  the  car;  that  just  as  the  blocks 
were  knocked  out  from  under  the  car  and  the  car  started  in 
motion,  the  plaintiff  in  this  case  climbed  upon  the  car  and  was 
thrown  off  and  received  the  injuries  for  which  this  action  was 
brought.  It  appears  that  the  plaintiff  left  his  home,  went  along  an 
alley  on  the  north,  and  finally  turned  and  went  down  an  incline  on 
the  main  or  dock  track,  then  went  a  few  feet  along  the  dock  track, 
then  down  another  incline  across  the  side  track,  thence  to  the 
track  where  the  cars  were  standing,  and  at  once  climbed  upon  the 
lower  car.  While  he  was  in  the  act  of  climbing  upon  this  car, 
after  he  had  reached  the  top,  three  boys,  who  were  playing  about 
the  car,  knocked  the  blocks  out  from  behind  the  wheels  and  started 
the  car  down  grade,  and  the  plaintiff  was  thrown  under  the  wheels 
and  his  leg  crushed.  The  plaintiff  predicates  negligence  upon  the 
failure  of  the  railway  company  to  fence  its  tracks  as  required  by 
the  statutes  of  Wisconsin  and  leaving  the  cars  with  defective  brakes 
standing  upon  the  incline  track  with  insufficient  fastenings. 

i.  The  rights  of  the  parties  to  this  action  are  to  be  determined 
by  the  laws  of  the  State  of  Wisconsin,  and  this  court  will,  for  the 
purposes  of  the  case,  give  the  Wisconsin  statute  the  construction 
which  has  been  given  to  it  by  the  courts  of  that  State.  Roe  v. 
Winston,  86  Minn,  jy,  90  N.  W.  Rep.  319;  Benson  v.  C,  M.  &  St 
P.  R'y  Co.,  78  Minn.  308,  80  N.  W.  Rep.  1050.  The  common  law 
of  a  sister  State  is  to  be  ascertained  by  an  examination  of  the  de- 
cisions and  opinions  of  its  courts.  Crandall  v.  G.  N.  R'y  Co.,  83 
Minn.  190,  86  N.  W.  Rep.  10;  Engstrand  v.  Kleffman,  86  Minn. 
403,  90  N.  W.  Rep.  1054. 

2.  Rev.  St.  Wis.  1898,  §  1810,  provides  that  "  every  railroad  cor- 
poration operating  any  railway  shall  erect  and  maintain  on  any 
portion  of  its  railway  (depot  grounds  excepted)  good  and  sufficient 
fences  of  the  height  of  four  and  one-half  feet,  with  openings  or 
gates  or  bars  therein  on  suitable  and  convenient  farm  crossings,  for 
the  use  of  the  occupants  of  the  land  adjoining  and  shall  construct 
and  maintain  cattle  guards  at  all  highway  crossings,  and  connect 
their  fences  therewith  to  prevent  cattle  and  other  domestic  animals 
from  going  on  such  railways.  All  railways  hereafter  built  shall 
be  so  fenced  and  such  cattle  guards  be  made  within  three  months 
of  the  time  of  commencing  to  operate  the  same,  so  far  as  operated. 
Until  such  fences  and  cattle  guards  shall  be  made,  every  railway 
corporation  owning  and  operating  any  such  road  shall  be  liable  for 
all  damages  done  to  cattle,  horses  or  other  domestic  animals,  or 
persons  thereon,  occasioned  in  any  manner  in  whole  or  in  part  by 
Vol.  XX  — 39 
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the  want  of  such  fences  or  cattle  guards  or  fences ;  but  after  such 
fences  and  cattle  guards  shall  have  been  in  good  faith  constructed 
such  liability  shall  not  extend  to  damages  occasioned  in  part  by 
contributory  negligence  or  to  defects  existing  without  negligence 
on  the  part  of  the  corporation  or  its  agents."  Under  this  statute 
the  defense  of  contributory  negligence  is  not  available  until  after 
the  fence  has  been  constructed  in  good  faith.  Quackenbush  v. 
Wis.  &  M.  R'y  Co.,  62  Wis.  411,  22  N.  W.  Rep.  519. 

The  appellant  contends  that  the  statute  imposes  an  absolute  lia- 
bility upon  the  railroad  company  for  all  damages  occasioned  in 
any  manner  in  whole  or  in  part  by  the  absence  of  the  fence.  But 
the  Supreme  Court  of  Wisconsin  has  established  the  rule  that 
there  can  be  no  recovery  unless  the  failure  to  fence  Was  the  proxi- 
mate cause  of  the  accident.  In  an  action  to  recover  damages 
caused  by  the  killing  of  certain  cattle  the  court  said :  "  The  statute 
makes  railroad  companies  responsible  for  accidents  occasioned  by 
failure  to  fence.  The  injury  complained  of  must  therefore  be 
shown  to  be  occasioned  —  that  is,  caused  —  by  the  want  of  a  proper 
railroad  fence.  The  injury  must  be  affirmatively  shown  to  be  a 
consequence  of  the  absence  of  a  fence.  It  is  true  that  the  injury 
may  be  caused  by  the  absence  of  a  fence  in  a  place,  whether  near 
or  distant,  but  the  evidence  must  connect  the  injury  with  the  want 
of  a  fence,  and  show  that  one  was  the  consequence  of  the  other; 
otherwise,  railroad  companies  would  be  liable  for  injuries  incurred 
where  their  roads  are  legally  fenced  if  they  should  be  left  un- 
fenced  at  any  point,  however  distant  or  unconnected  with  such 
injuries.  That  is  not  the  statute,  and  ought  not  to  be."  Lawrence 
v.  Railway  Co.,  42  Wis.  330.  In  Cook  v.  Minn.,  etc.,  R'y  Co.,  98 
Wis.  646,  74  N.  W.  Rep.  561,  40  L.  R.  A.  457,  67  Am.  St.  Rep. 
830,  the  court  said :  "  The  right  of  recovery  is  based  solely  upon 
the  fact  that  the  defendant  failed  to  perform  its  duty  in  respect  to 
fencing  its  right  of  way.  *  *  *  Looking  at  the  language  of 
section  1810  in  the  light  of  such  rule,  it  must  be  held  that  the  cir- 
cumstances of  the  horses  going  on  the  track  must  have  some  causal 
connection  with  the  failure  to  fence,  not  the  mere  nonexistence  of 
the  fence  at  the  time  of  the  entry,  or  there  is  no  liability  because 
of  the  failure  to  fence.  If  the  failure  to  fence  did  not  reach  to 
such  entry  because  of  the  intervention  of  some  other  cause  or  con- 
nection, the  statutory  rule  of  absolute  liability  does  not  apply. 
*  *  *  The  rule  clearly  applies  that  if,  between  an  injury  and 
prior  negligence  which  might  have  produced  it,  had  the  effects 
reached  that  far,  there  were  a  superseding  cause,  though  not  trace- 
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able  to  a  responsible  source,  which,  without  the  operation  of  the 
negligence  contributing,  produced  the  result  complained  of,  the 
wrongdoer  is  not  liable."  In  Perrault  v.  Railway  Co.,  (Wis.)  94 
N.  W.  Rep.  348,  it  is  said :  "  The  language  of  the  statute  mani- 
festly makes  failure  by  the  railway  company  to  perform  the  statu- 
tory duty  as  to  constructing  the  right  of  way  fences  sufficient  to 
create  an  absolute  liability  for  damages  *  *  *  only  when  such 
failure  has  some  causal  connection  with  the  occurrence  of  the 
animals  getting  within  the  region  of  danger.  In  view  of  that,  if  it 
be  held  here  that  appellant's  fence  was  not  sufficient  to  satisfy  the 
calls  of  the  statute,  and  it  yet  be  held  under  the  circumstances  of 
the  case  that  such  insufficiency  has  no  proximate  connection  what- 
ever with  the  cattle  reaching  the  place  where  they  were  killed, 
because,  regardless  of  the  character  of  the  fence  in  fact,  or  what 
it  ought  to  have  been,  it  would  have  been  rendered  useless  by  tres- 
passers, so  that  such  intervening  cause  would  have  furnished  the 
opportunity  for  cattle  to  go  upon  the  track,  then  the  plaintiff  was 
not  entitled  to  recover,  because  such  going  on  the  track  in  that 
state  of  the  case  would  necessarily  be  referable  to,  not  a  failure  to 
fence,  not  a  failure  to  exercise  ordinary  diligence  to  keep  the  fence 
in  a  proper  state  of  repair,  but  to  the  destruction  of  the  fence  by 
third  persons."  It  is  thus  apparent  that  in  Wisconsin  the  failure 
to  fence  as  required  by  statute  is  actionable  only  when  such  failure 
is  the  proximate  cause  of  an  injury. 

3.  The  trial  court  directed  a  verdict  for  the  defendant  on  the 
theory  that  the  failure  of  the  defendant  to  fence  its  tracks  as  re- 
quired by  the  statute  was  not  the  proximate  cause  of  the  accident. 
If  an  act  is  such  that  a  party  ought,  in  the  exercise  of  ordinary 
care,  to  have  anticipated  that  it  would  result  in  injury  to  some 
one,  he  is  liable  for  any  injury  proximately  resulting  from  it,  al- 
though he  could  not  have  anticipated  the  particular  injury  which 
did  happen.  Consequences  which  follow  in  unbroken  sequence, 
without  an  intervening  efficient  cause,  from  the  original  negligent 
act,  are  natural  and  proximate,  and  for  such  consequences  the 
original  wrongdoer  is  responsible.  Nelson  v.  C,  M.  &  St.  P.  R'y 
Co.,  30  Minn.  74,  14  N.  W.  Rep.  360;  Christianson  v.  Chicago,  etc., 
R'y  Co.,  67  Minn.  94,  69  N.  W.  Rep.  640;  La  Londe  v.  Peake,  82 
Minn.  124,  84  N.  W.  Rep.  726;  Deisenrieter  v.  Kraus-Merkel  Malt- 
ing Co.,  97  Wis.  279.  72  N.  W.  Rep.  735;  Mil.,  etc.,  R'y  Co.  v. 
Kellogg,  94  U.  S.  469.  A  verdict  was  properly  directed  for  the 
defendant.  The  injury  to  the  plaintiff  was  not  the  proximate 
result  of  the  negligence  of  the  defendant,  nor  was  it  the  result  of 
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the  concurrent  negligence  of  the  defendant  and  other  parties.  The 
removal  of  the  blocks  was  a  new  and  efficient  force  in  no  way 
connected  with  or  originating  from  the  failure  of  the  defendant  to 
fence  its  tracks.  The  different  acts  of  negligence  has  no  causal 
connection.  The  cars  were  safely  fastened,  and  the  plaintiff  would 
not  have  been  injured,  but  for  the  acts  of  trespassers  for  whose  acts 
the  defendant  is  not  responsible.  The  force  which  produced  the 
accident  originated  with  these  boys.  The  failure  to  fence  did  not 
cause  the  boys  to  start  the  cars.  The  different  negligent  acts  did 
not  concur.  The  failure  to  fence  alone  could  not  have  caused  the 
accident.  The  act  of  the  boys  was  the  sole  independent  and  effi- 
cient cause.  The  negligence  of  the  defendant  spent  its  force  when 
the  boy  entered  upon  the  tracks,  and  unless  the  defendant  is  liable 
for  every  injury  which  might  possibly  occur  to  one  who  enters  the 
premises  because  of  the  absence  of  the  fence  it  is  not  liable  in  this 
case.  The  authorities  are  uniform  that  a  railway  company  is  not 
liable  for  any  and  every  injury,  from  whatever  cause,  which  may 
result  to  any  person  who  goes  upon  its  right  of  way  before  the 
statutory  fence  is  constructed.  The  liability  exists  only  when  the 
accident  is  one  which  might  reasonably  be  expected  to  happen  be- 
cause of  the  absence  of  the  fence,  and  of  which  the  absence  of 
the  fence  is  the  proximate  cause.  There  must  be  a  chain  of  events 
leading  naturally  from  the  act  of  the  defendant  to  the  accident 
which  causes  the  injury.  If  the  original  negligent  act  loses  it  force 
and  dies  out,  the  company  is  not  liable  for  an  accident  occasioned 
by  the  negligent  act  of  another  person,  originating  independently 
of  the  negligence  of  the  company  and  leading  by  a  distinct  and 
separate  line  of  events  to  the  accident. 

4.  It  was  not  an  act  of  negligence  to  leave  the  cars  standing  upon 
the  track  in  the  condition  in  which  they  are  shown  to  have  been. 
The  plaintiff  was  not  on  the  premises  as  a  licensee  by  the  express 
or  implied  invitation  of  the  defendant.  The  evidence  shows  that 
small  boys  occasionally  played  on  and  about  these  tracks.  But  the 
defendant's  employees  always  warned  them  away  and  seem  to 
have  made  every  effort  to  keep  them  away  from  the  dangerous 
place.  It  does  not  appear  that  they  were  there  often  enough  to 
impose  upon  the  defendant  a  duty  to  anticipate  their  presence. 
The  rule  that  a  railway  company  owes  no  duty  to  a  trespasser, 
whether  child  or  adult,  except  to  refrain  from  knowingly  or  wil- 
fully injuring  him,  applies  to  this  case.  The  plaintiff  was  not  lured 
into  danger  by  any  special  attractiveness  which  these  cars  possess 
for  the  childish  mind.     To  the  plaintiff  they  must  have  been  merely 
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ordinary  freight  cars  standing  upon  the  track.     The  facts  do  not 
bring  the  case  within  the  exception  to  the  general  rule.     Ellington 
v.  G.  N.  R'y  Co.,  (Minn.)  104  N.  W.  Rep.  827. 
The  order  appealed  from  is  therefore  affirmed. 


MURPHY  et  al.  v.  WELLS-FARGO  &  CO. 

Supreme  Court,  Minnesota,  September,  ipo6. 


RAILROADS  —  CARRIERS  —  LIMITING  LIABILITY  —  EXEMP- 
TIONS. —  i.  The  responsibility  of  a  common  carrier  for  damage  to  ship- 
ments intrusted  to  it  is  primarily  that  expressed  in  the  common  law.  The 
shipper  may  insist  upon  that  responsibility,  or  he  may  consent  to  its 
limitation  when  he  has  been  afforded  option  and  opportunity  of  contract- 
ing, either  in  accordance  with  the  common-law  rule,  or  with  stipulated 
change,  so  long  as  such  stipulation  for  exemption  of  the  carrier  is  just 
and  reasonable  in  the  eye  of  the  law.  Cau  v.  Texas  &  P.  R.  Co.,  24  Sup. 
Ct.  663,  194  U.  S.  427,  48  L.  Ed.  1053,  followed. 

SAME  —  VALUATION  OF  SHIPMENT.  — 2.  In  this  case  the  shipper 
signed  a  printed  receipt  and  thereby  agreed,  inter  alia,  that  an  express 
company  should  not  be  held  liable  beyond  the  sum  of  $50,  at  which  sum 
the  property  shipped  was  valued.  The  freight  paid  for  the  shipment 
was  $330.  The  testimony  tended  to  show  that  the  value  of  the  shipment 
was  $2,000.  There  was  no  affirmative  proof  that  the  exemption  was  just 
and  reasonable.    The  clause  is  held  void. 

APPEAL  — REVIEW  — EXCLUSION    OF    EVIDENCE.  — 3.  Under   the 
circumstances  of  this  case,  it  is  held  not  to  have  been  error  in  the  trial 
court  to  have  refused  to  receive  the  contract  in  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  W.  H.  Murphy  and  F.  L.  Graupman,  as  partners  as 
B.  Presley  &  Co.,  against  Wells-Fargo  &  Co.  Verdict  for  plain- 
tiffs, and  from  an  order  denying  a  new  trial  defendant  appeals. 
Affirmed. 

Davis,  Kellogg  &  Severance,  Robert  E.  Olds  and  R.  L.  Ken- 
nedy, for  appellant. 

George  C.  Stiles,  for  respondents. 

Jaggard,  J.  —  This  was  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial,  made  by  the  defendant  and  appellant.  The 
plaintiffs  and  respondents,  commission  merchants,  brought  the 
action  to  recover  damages  alleged  to  have  been  sustained  through 
the  failure  of  the  defendant  express  company  to  transport  550 
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cases  of  strawberries  within  a  reasonable  time,  and  with  reasonable 
and  ordinary  care  for  the  protection  and  preservation  of  straw- 
berries from  injury  and  damage  by  heat.  The  jury  returned  a 
verdict  for  plaintiffs  in  the  sum  of  $500. 

The  principal  question  presented  by  the  assignments  of  error 
concerns  the  validity  of  this  clause  of  the  receipt,  namely,  "  nor  in 
any  event  shall  said  company  be  held  liable  beyond  the  sum  of  fifty 
dollars,  at  not  exceeding  which  sum  said  property  is  hereby  valued." 
The  original  common-law  rule  imposing  upon  the  carrier  the  lia- 
bility of  an  insurer  and  prohibiting  contracts  against  negligence 
was  based  on  the  public  character  of  the  carrier's  duties,  the  in- 
equality in  the  footing  of  the  carrier  and  shipper,  and  the  possibili- 
ties of  collusion  between  the  carrier  and  a  wrongdoer.  The  prin- 
ciple was  to  protect  the  public.  As  methods  and  conditions  of 
transportation  changed,  the  very  reason  of  the  rule  necessitated  its 
alteration  so  as  to  permit  certain  modifications,  by  contract,  of  the 
common-law  rule  for  the  mutual  advantage  of  both  the  carrier  and 
the  public.  Alair  v.  N.  P.  R'y  Co.,  53  Minn.  160,  54  N.  W.  Rep. 
1072,  19  L.  R.  A.  764,  39  Am.  St.  Rep.  588;  Douglas  v.  T.  R.  Co., 
62  Minn.  288,  64  N.  W.  Rep.  899;  O'Malley  v.  G.  N.  R'y  Co.,  86 
Minn.  380,  90  N.  W.  Rep.  974 ;  St.  L.,  M.  &  S.  R.  R'y  v.  Lesser, 
46  Ark.  236;  St.  L.,  M.  &  S.  R.  R'y  v.  Weakly,  50  Ark.  397,  8 
S.  W.  Rep.  134,  7  Am.  St.  Rep.  104;  Railway  Co.  v.  Spann,  57 
Ark.  127,  21  S.  W.  Rep.  914;  L.  R.,  M.  R.  &  T.  R.  R.  v.  Harper, 
44  Ark.  208 ;  L.  R.,  M.  R.  &  T.  R.  R.  v.  Talbot,  39  Ark.  523 ;  Pacific 
Express  Co.  v.  Wallace,  60  Ark.  100,  29  S.  W.  Rep.  32 ;  Railway  v. 
Cravens,  57  Ark.  112,  20  S.  W.  Rep.  803,  18  L.  R.  A.  527,  38 
Am.  St.  Rep.  230.  And  see  James  Quirk  Milling  Co.  v.  Minne- 
apolis &  St.  L.  R.  Co.,  (Minn.)  107  N.  W.  Rep.  742.  The  present 
view  of  the  law  is  well  stated  by  Mr.  Justice  McKenna  in  Cau  v. 
Texas  &  Pac.  R.  Co.,  194  U.  S.  427,  431,  24  Sup.  Ct.  663,  664,  as 
follows :  "  Primarily  the  carrier's  responsibility  is  that  expressed 
in  the  common  law,  and  the  shipper  may  insist  upon  the  respon- 
sibility. But  he  may  consent  to  a  limitation  of  it,  and  this  is  the 
1  option  and  opportunity '  which  is  offered  to  him.  What  other  can 
be  necessary?  There  can  be  no  limitation  of  liability  without  the 
assent  of  the  shipper,  and  there  can  be  no  stipulation  for  any  ex- 
emption by  a  carrier  which  is  not  just  and  reasonable  in  the  eye  of 
the  law."  In  the  case  at  bar  four  rates  were  available  to  the 
shipper:  A  merchandise  open  rate,  a  strawberry  special  rate,  a 
stated  value  rate,  and  a  car  load  rate.  An  agent  of  defendant  was, 
by  the  dexterity  of  counsel  for  plaintiffs,  confused  as  to  his  testi- 
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mony  on  this  point.  Construing  the  evidence  as  a  whole,  however, 
we  are  of  opinion  that  for  present  purposes  the  shipper  was  given 
sufficient  "  option  and  opportunity  "  to  select  one  of  these  different 
rates.  The  question  then  arises  whether  the  stipulation  for  the 
limitation  of  the  liability  of  the  carrier  was  just  and  reasonable  in 
the  eye  of  the  law.  The  shipper  was  given  the  standard  form  of 
receipt,  in  which  the  value  was  fixed  at  $50.  He  did  not  by  his  own 
act  independently  determine  that  sum  as  the  actual  value  of  what 
he  shipped.  On  the  contrary,  while  he  thus  assented  to  a  valuation 
of  $50,  he  agreed  to  pay,  and  paid,  $330  in  freight.  There  was 
abundant  testimony  that  the  car  contained  550  cases  of  berries, 
that,  if  in  good  condition  when  delivered,  were  worth  at  least  $3.75 
per  case,  or  about  $2,000.  In  the  absence  of  affirmative  proof,  we 
are  unable  to  see  how  it  could  be  maintained  that  the  rate  charged 
or  the  exemption  provided  for  was  necessarily  just  and  reasonable 
in  the  eye  of  the  law.  No  such  proof  was  offered.  The  conclusion 
follows  that  this  clause  of  the  contract  was  not  valid. 

2.  Essentially  upon  this  reasoning  the  court  excluded  the  entire 
contract  from  evidence.  It  is  argued  with  great  earnestness  that, 
even  if  this  clause  were  invalid,  the  court  should  have  admitted  the 
bill  of  lading  or  receipt  in  evidence,  and  should  have  instructed  the 
jury  to  consider  it  in  connection  with  the  other  and  valid  provisions 
and  the  testimony  relevant  to  them.  It  may  be  conceded  that  where 
an  agreement  founded  on  a  legal  consideration  contains  several 
promises,  and  some  one  of  them  is  illegal,  the  promise,  so  far  as  it 
may  be  separated  from  the  illegal,  may  be  valid.  9  Cyc.  564;  15 
Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  990.  The  question  then 
remains  whether  the  provisions  of  the  receipt  or  bill  of  lading, 
other  than  the  one  which  has  been  held  invalid,  entitled  it  to  admis- 
sion in  evidence,  in  connection  with  proper  instructions  by  the 
court.  We  are  of  opinion  that  they  did  not.  For  example,  there 
was  a  provision  that  there  should  be  no  recovery  for  damages 
unless  it  resulted  from  the  fraud  or  gross  negligence  of  the  com- 
pany. The  same  receipt  contained  another  provision  which  pro- 
vided for  no  responsibility  if  ordinary  care  and  diligence  was  exer- 
cised en  route.  The  court  charged  that  there  could  be  no  recovery, 
if  in  the  transportation  of  the  berries,  the  carrier  "  used  ordinary 
care,  which  means  reasonable  care,  to  preserve  them."  No  assign- 
ment of  error  is  addressed  to  this  charge.  On  this  account,  there- 
fore, the  defendant  has  no  ground  of  complaint. 

Another  provision  of  the  contract  exonerated  the  carrier  unless 
written  claim  for  damages  was  made  to  it  within  ninety  days  from 
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the  date  of  the  receipt.  This  is  a  new  issue,  apparently  raised  for 
the  first  time  in  this  court.  It  does  not  expressly  appear  in  the 
pleadings,  nor  to  have  been  presented  to  the  trial  court  by  motion, 
or  otherwise.  It  is  not  covered  by  the  assignments  of  error  except 
as  it  is  involved  in  the  assignment  directed  to  the  failure  to  receive 
the  receipt  or  bill  of  lading  in  evidence.  It  must  therefore  be 
regarded  as  waived.  Its  final  effect,  moreover,  would  have  barred 
recovery  as  a  matter  of  law;  the  purpose  of  submitting  it  to  the 
jury  is  not  apparent. 

The  provision  of  the  contract  "  that  the  carrier  is  not  responsible 
for  the  condition  of  berries  on  arrival  at  destination,  if  ordinary 
care  and  diligence  is  exercised  in  keeping  the  ice  bunkers  supplied 
with  ice  en  route"  does  not  fall  within  the  principle  that  bills  of 
lading  exempting  carriers  from  liability  after  arrival  at  the  destina- 
tion are  valid.  As  to  none  of  these  or  the  other  clauses  upon  which 
the  argument  of  counsel  for  defendant  is  based  was  the  court  re- 
quested to  instruct  the  jury.  No  specific  assignment  of  error  is 
directed  to  the  failure  of  the  court  to  instruct  the  jury  with  respect 
to  them.  No  motion  made  during  the  course  of  trial  raises  any 
question  as  to  the  legal  effect  of  these  various  clauses.  The  jury 
seems  to  have  had  an  admitted  copy  of  the  contract  and  receipt  be- 
fore them,  which  was  attached  to  the  amended  answer  of  the  de- 
fendant and  which  went  with  the  pleadings  for  their  use.  Under 
these  circumstances,  there  was  no  reversible  error  in  the  ruling  of 
the  trial  court  excluding  the  bill  of  lading  or  receipt 

Order  affirmed. 


CLEVE  v.  CHICAGO,  B.  &  Q.  R'Y  CO. 

Supreme  Court,  Nebraska,  September,  1906. 


RAILROADS— CARRIERS  OF  LIVESTOCK  —  ACTION  FOR  INJUR- 
IES. —  1.  In  an  action  to  recover  damages  from  a  carrier  for  injury  sus- 
tained by  livestock  in  transit,  which  are  accompanied  by  the  owner,  or 
his  agents,  the  burden  is  on  the  owner  to  show  that  the  loss  complained 
of  was  occasioned  by  the  carrier's  negligence. 

SAME  — DAMAGES  FOR  DELAY.  — 2.  In  order  to  recover  damages  for 
an  alleged  delay  in  the  shipment  of  livestock,  it  is  necessary  to  introduce 
some  competent  evidence  tending  to  show  the  length  of  time  ordinarily 
required  to  transport  the  shipment  from  the  place  where  received  to  the 
point  of  delivery,  and  that  a  longer  time  was  actually  consumed  than 
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was  necessary  for 'that  purpose.    Johnston  v.  G,  B.  &  Q.  R'y  Co.,  (Neb.) 
97  N.  W.  Rep.  479,  followed  and  approved 
SAME  —  EVIDENCE.  —  3.  Evidence  examined,  and  held  insufficient  to  sus- 
tain the  judgment  of  the  trial  court. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1.  Appeal  from 
District  Court,  Oteo  County. 

Action  by  Richard  Cleve  against  the  Chicago,  Burlington  & 
Quincy  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed  and  remanded. 

J.  W.  Deweese,  Frank  E.  Bishop  and  John  C.  Watson,  for 
appellant. 

W.  W.  Wilson,  for  appellee. 

Oldham,  C.  —  This  was  an  action  for  damages  instituted  by 
the  plaintiff  in  the  court  below  against  the  defendant  railway  com- 
pany for  the  loss  of  two  fat  steers  in  a  shipment  of  cattle  from 
Nebraska  City  to  Chicago.  The  cattle  were  shipped  on  the  8th 
day  of  August,  1899,  and  it  was  charged  in  the  petition  that  the 
cattle  died  from  overheat  on  account  of  delay  in  the  shipment. 
Defendant's  answer  was  in  the  nature  of  a  general  denial  and  plea 
of  the  statute  of  limitations.  The  cause  was  submitted  to  the  court, 
without  the  intervention  of  a  jury,  and  at  the  close  of  the  evidence 
judgment  was  entered  for  plaintiff.  To  reverse  this  judgment  de- 
fendant appeals  to  this  court. 

Several  alleged  errors  in  the  proceeding  are  called  to  our  atten- 
tion in  the  brief  of  the  railway  company,  only  one  of  which,  how- 
ever, it  will  be  necessary  to  examine,  in  view  of  the  conclusion  about 
to  be  reached,  and  that  one  is  that  the  evidence  is  not  sufficient  to 
sustain  the  judgment  of  the  trial  court.  The  testimony  offered  by 
plaintiff  in  the  court  below  tended  to  show  that  on  the  8th  day  of 
August,  1899,  he  shipped,  under  contract  entered  into  with  the 
Burlington  &  Missouri  River  Railroad  in  Nebraska,  eight  car  loads 
of  stock  from  Nebraska  City  to  Chicago.  The  stock  were  accom- 
panied by  two  tenders  during  the  entire  shipment,  and  plaintiff 
himself  accompanied  the  stock  as  far  as  Shenandoah,  Iowa,  at 
which  point  he  took  a  passenger  train  to  Chicago,  the  place  of 
destination. 

It  appears  from  the  testimony  that  the  weather  was  hot  when 
the  shipment  was  made,  but  that  all  the  stock  were  loaded  in  good 
condition,  in  suitable  cars,  properly  bedded,  at  Nebraska  City,  at 
about  1  or  2  o'clock  in  the  afternoon,  on  the  day  of  the  shipment. 
It  further  appears  from  the  testimony  that  two  stops  were  made 
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between  Nebraska  City  and  Hamburg,  Iowa,  where  the  shipment 
was  transferred  from  the  branch  to  the  main  line  of  the  road. 
Plaintiff  and  one  of  his  tenders,  McCarthy,  testify  that  when  the 
train  reached  Hamburg  it  remained  on  a  side  track  between  two 
rows  of  box  cars  for  about  thirty  or  forty  minutes,  and  that  the 
cattle  became  heated  by  reason  of  the  fact  that  the  box  cars  pre- 
vented the  air  from  circulating  through  the  stock  cars.  There  is 
no  competent  evidence,  however,  that  complaint  was  made  either  to 
the  conductor  of  the  train,  or  to  the  station  agent,  of  this  delay, 
nor  is  there  any  testimony  that  the  delay  was  unnecessary  and 
unusual.  Plaintiff  does  say  that  he  told  the  tenders  to  tell  the 
conductor  to  move  the  train  or  the  cattle  would  suffer  from  the 
heat.  Mr.  McCarthy,  the  only  tender  who  testified,  admitted  that 
he  did  not  notify  the  conductor  of  the  train  of  the  probable  injury 
from  this  delay,  or  request  him  to  move  either  the  train  or  the  box 
cars  that  impeded  the  circulation  of  the  air.  He  thought,  accord- 
ing to  his  testimony,  that  Mr.  Cleve,  the  owner  of  the  cattle,  had 
entered  complaint.  On  the  other  hand,  the  conductor  in  charge 
of  the  train  denied  that  any  complaint  was  made  to  him  of  the 
delay  at  Hamburg,  or  that  the  delay  there  was  unnecessary  or  for 
a  longer  time  than  was  required  to  water  and  take  on  another  car. 
It  is  shown  in  the  evidence  that  one  steer  got  down  at  Hamburg 
and  that  this  steer  was  dead  when  the  train  reached  Stanton,  about 
7  o'clock  in  the  evening.  It  is  also  in  evidence  that  another  steer 
got  down  near  Stanton,  and  that  this  steer  died  shortly  after  the 
shipment  was  received  in  Chicago.  There  is  no  evidence  tn  the 
record  as  to  when  the  shipment,  on  schedule  time,  should  have 
arrived  in  Chicago.  Plaintiff,  however,  testified  that  it  was  a  show 
shipment  and  stopped  at  all  the  stations,  but  there  is  no  evidence 
that  the  stopping  at  each  station  was  unnecessary  or  unusual  in 
the  transportation  of  livestock  from  Nebraska  City  to  Chicago. 
There  is  no  complaint  of  any  failure  to  feed  or  water  the  cattle 
during  the  shipment,  and  it  is  admitted  that  the  two  attendants 
of  the  cattle  were  furnished  with  transportation  by  the  company 
under  the  contracts  of  shipment.  In  fact,  the  cattle  were  shipped 
under  three  contracts,  by  consent  of  the  agent  of  the  defendant, 
in  order  that  transportation  might  be  furnished  to  plaintiff  and  his 
two  tenders,  who  accompanied  the  cattle. 

Now  the  question  arises  as  to  whether  or  not  this  evidence  is 
sufficient  to  show  actionable  negligence  on  the  part  of  the  defendant 
railway  company.  The  authorities  are  not  exactly  uniform  on 
the  question  as  to  whether  or  not  the  common-law  liabilities  of  car- 
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riers  attach  to  railway  and  transportation  companies  in  receiving 
and  transmitting  livestock.  In  Michigan  it  is  held  that  a  railway 
company  is  only  required  to  transport  livestock  with  reasonable 
diligence,  and  to  use  ordinary  care,  prudence  and  skill.  Heller  v. 
Chicago,  etc.,  R.  Co.,  109  Mich.  53,  66  N.  W.  Rep.  667,  63  Am. 
St.  Rep.  541 ;  Sisson  v.  Cleveland,  etc.,  R.  Co.,  14  Mich.  489,  90 
Am.  Dec.  252.  This  rule  appears  to  be  favored  in  Kentucky  and 
Tennessee.  Louisville,  etc.,  R.  Co.  v.  Harned,  66  S.  W.  Rep.  25, 
23  Ky.  Law  Rep.  1651;  Baker  v.  Louisville,  etc.,  R.  Co.,  10  Lea 
(Tenn.)  304.  The  clear  weight  of  authority,  however,  is  that,  in 
the  transportation  of  livestock  the  liabilities  of  a  common  carrier 
attach,  and  this  rule  was  adopted  in  this  State  in  the  early  case 
of  Atchison  &  Nebraska  R.  R.  Co.  v.  Washburn,  5  Neb.  117, 
wherein  it  was  held  that  when  the  railway  company  undertakes  to 
carry  livestock  for  hire,  it  assumes  all  the  duties  and  liabilities  of  a 
common  carrier  with  reference  to  such  property,  and  it  is  liable  for 
injuries  thereto  occasioned  by  the  negligence  of  its  servants.  The 
general  rule  of  absolute  liability  of  a  common  carrier  for  the  safe 
delivery  of  property  committed  to  it  for  carriage  is  qualified  when 
applied  to  livestock,  and  made  subject  to  the  exception  that  it  is 
not  an  insurer  against  injury  resulting  from  the  inherent  nature 
or  propensities  of  the  animals  and  without  fault  of  the  carrier.  As 
to  the  presumption  arising  from  loss  or  injury  to  stock  while  being 
transported  by  a  common  carrier,  the  authorities  are  at  variance, 
one  line  holding  that  the  presumption  is  that  due  care  has  been 
exercised  by  the  carrier,  and  that  the  burden  is  on  the  plaintiff 
to  show  negligence  on  the  part  of  the  carrier.  See  Crew  v.  St.  L., 
K.  &  N.  W.  R.  Co.,  (C.  C.)  20  Fed.  Rep.  87,  and  Crandall  v.  Good- 
rich Transp.  Co.,  (C.  C.)  16  Fed.  Rep.  75,  and  cases  there  cited. 
On  the  other  hand,  it  has  been  held  that  when  loss  or  damages 
accrued  during  a  shipment  of  livestock,  the  burden  is  upon  the  car- 
rier to  show  that  the  cause  of  the  loss  or  death  was  within  the 
exceptions  qualifying  its  general  liability.  Moulton  v.  St.  P.,  M. 
&  M.  R.  Co.,  31  Minn.  85,  16  N.  W.  Rep.  497,  47  Am.  Rep.  781 ; 
Lindsley  v.  C.  N.  &  St.  P.  R.  Co.,  (Minn.)  33  N.  W.  Rep.  7,  1 
Am.  St.  Rep.  692 ;  Burke  v.  U.  S.  Express  Co.,  87  111.  App.  505 ; 
Nelson  v.  Great  Northern  R.  Co.,  28  Mont.  297,  72  Pac.  Rep.  642 ; 
Ft.  Worth,  etc.,  R.  Co.  v.  Greathouse,  82  Tex.  104,  17  S.  W.  Rep. 
834 ;  Thompson,  Comm.  on  Law  of  Negligence,  vol.  5,  §  6576. 

While  the  weight  of  American  authority  seems  to  favor  the  rule 
that  in  cases  involving  loss  or  injury  to  animals  during  transit  the 
carrier  has  the  burden  of  showing  that  the  injury  was  occasioned 
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without  its  fault,  yet  a  distinction  is  made  between  livestock  com- 
mitted exclusively  to  the  care  of  a  common  carrier  and  livestock 
shipped  under  a  contract  by  which  the  owner  in  person,  or  by  his 
employees,  accompanies  the  stock  for  the  purpose  of  caring  for 
them  during  transit.  This  distinction  hfes  been  recognized  by  this 
court  in  the  case  of  C,  B.  &  Q.  R.  Co.  v.  Williams,  61  Neb.  609, 
85  N.  W.  Rep.  832,  55  L.  R.  A.  289,  in  which  it  was  held  that 
where  the  shipper  of  stock  does  not  agree  to  furnish  a  caretaker 
and  some  of  the  animals  die,  or  are  injured,  for  want  of  care  or 
protection  in  transit,  the  carrier  must  bear  the.  loss.  In  rendering 
this  opinion,  it  was  said  by  Sullivan,  J.,  that  "  the  rule  is  not  doubted 
that  where  the  owner  is  in  charge  of  livestock  in  transit,  the  burden 
is  on  him  to  show  a  loss  caused  by  the  carrier's  negligence."  In 
the  still  later  case  of  C,  St.  P.  N.  &  O.  R.  R.  Co.  v.  Schuldt,  66 
Neb.  43,  92  N.  W.  Rep.  162,  the  above  quotation  was  cited  with 
approval,  and  it  was  further  held  that  common  carriers  of  livestock 
have  a  right  to  limit  by  contract  the  assumption  of  liability  that 
accrues  to  them  merely  as  bailees,  and  not  strictly  as  common 
carriers. 

We  think  these  cases  establish  the  rule  in  this  jurisdiction  that 
where,  by  contract,  the  shipper  accompanies  his  livestock  with 
tenders,  or  caretakers,  no  presumption  of  negligence  on  the  part 
of  the  carrier  arises  merely  from  the  proof  of  the  fact  that  loss  or 
injury  has  attended  the  shipment;  but  the  burden  is  on  the  shipper 
to  show  that  the  loss,  if  any  sustained,  was  occasioned  by  the  negli- 
gence of  the  carrier.  Now,  the  only  negligence  alleged  against  the 
carrier  in  the  case  at  bar  is  that  of  delay  in  the  shipment.  In  the 
case  of  Johnston  v.  C,  B.  &  Q.  R.  Co.,  (Neb.)  97  N.  W.  Rep.  479, 
the  rule  was  laid  down  that  "  in  order  to  recover  damages  for  an 
alleged  delay  in  the  shipment  of  livestock,  it  is  necessary  to  intro- 
duce some  competent  evidence  tending  to  show  the  length  of  time 
ordinarily  required  to  transport  the  shipment  from  the  place  where 
received  to  the  point  of  delivery,  and  that  a  longer  time  was  actually 
consumed  than  was  necessary  for  that  purpose." 

We  think,  under  this  rule,  the  evidence  introduced  was  wholly 
insufficient  to  sustain  the  judgment,  and  we  therefore  recommend 
that  the  judgment  of  the  District  Court  be  reversed,  and  the  cause 
be  remanded  for  further  proceedings. 

Ames  and  Epperson,  C.  G,  concur. 

Per  Curiam.  —  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
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HEWETT  V.  WOMAN'S  HOSPITAL  AID 

ASSOCIATION. 

Supreme  Court,  New  Hampshire,  June,  1906. 


HOSPITAL  —  NURSE  CONTRACTING  CONTAGIOUS  DISEASE 
FROM  CASE  ASSIGNED  HER  —  JOINT  TORTFEASORS.  — 
Where  it  appeared  that  the  plaintiff  was  employed  in  the  defendant  hos- 
pital, a  charitable  organization,  as  an  apprentice  nurse,  and  was  assigned 
a  case  without  being  informed  of  the  contagious  nature  of  the  disease, 
which  she  soon  after  contracted  and  thereafter  brought  an  action  against 
the  hospital  and  the  manager  for  damages,  a  verdict  against  the  hospital 
could  not  be  regarded  as  a  general  one  and  controlled  by  a  verdict  in 
favor  of  the  manager  as  indicating  a  special  finding  that  there  was  no 
negligence  on  the  part  of  the  hospital. 

CHARITABLE  HOSPITAL  NOT  RELIEVED  FROM  LIABILITY.— 
The  fact  that  the  hospital  was  a  charitable  organization  did  not  relieve 
it  from  liability  when  it  appeared  that  it  was  formed  under  the  law  that 
provided  that  such  corporations  should  have  all  the  rights  and  powers 
and  be  subject  to  all  the  duties  and  liabilities  of  other  similar  corpora- 
tions. 

MISSTATEMENT  BY  PLAINTIFF  AS  TO  AGE  AT  TIME  OF  EM- 
PLOYMENT.  —  The  hospital  was  not  relieved  from  liability  because  the 
plaintiff  at  the  time  she  was  employed  represented  herself  as  being  older 
than  she  was. 

Transferred  from  Superior  Court. 

Action  by  Vera  M.  Hewett  against  the  Woman's  Hospital  Aid 
Association  and  another.  There  was  a  verdict  for  plaintiff  as 
against  the  defendant  named  and  in  favor  of  the  other  defendant, 
and  the  case  was  transferred  from  the  Superior  Court.  Judgment 
on  the  verdicts. 

The  plaintiff  was  employed  in  the  hospital  as  a  pupil  nurse  under 
a  contract  that  stated  that  she  was  to  be  trained  for  a  nurse  and 
was  to  be  paid  $10  per  month.  She  was  nineteen  years  of  age 
when  she  began  her  service  in  January,  1902.  In  December,  1903, 
the  manager  Mrs.  Russell  placed  in  her  charge  a  patient  who  was 
afflicted  with  diphtheria  as  was  stated  by  the  State  bacteriologist 
to  Mrs.  Russell  after  he  made  an  examination.  Mrs.  Russell 
doubted  whether  it  was  diphtheria,  but  did  not  inform  the  plaintiff 
that  it  might  be  diphtheria  nor  did  any  one  else.  A  few  days 
after  being  put  in  charge  of  the  case  the  plaintiff  developed  diph- 
theria, and  claimed  in  her  declaration  that  she  was  entitled  to  a  ver- 
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diet  against  the  hospital  for  its  negligence  in  not  notifying  her  that 
the  case  might  be  diphtheria  and  against  Mrs.  Russell  for  her  per- 
sonal negligence  in  assigning  her  to  the  case  and  for  malpractice. 
Both  defendants  moved  for  directed  verdicts  in  their  favor  at  the 
close  of  the  evidence,  and  the  motions  being  denied  they  excepted. 

Henry  F.  Hollis,  for  plaintiff. 

John  H.  Albin  and  William  H.  Sawyer,  for  defendants. 

Walker,  J.  —  The  plaintiff's  declaration  combined  three  causes 
of  action ;  one  against  the  hospital  for  its  negligence  in  not  notify- 
ing her  of  the  danger  of  her  situation  in  performing  the  duties  of 
a  nurse,  one  against  Mrs.  Russell  for  her  personal  negligence  in 
inducing  the  plaintiff  to  assume  the  performance  of  those  duties 
under  the  circumstances,  and  one  against  Mrs.  Russell  for  profes- 
sional malpractice  in  attending  the  plaintiff  after  she  had  contracted 
the  disease  of  diphtheria.  The  jury  returned  a  verdict  against 
the  hospital  and  a  verdict  for  Mrs.  Russell,  finding  substantially 
that,  while  the  hospital  was  negligent  as  alleged,  Mrs.  Russell  its 
representative  and  manager,  who  actively  directed  the  plaintiff  to 
assume  the  danger  complained  of,  was  not  negligent  in  that  respect, 
and  that  she  was  not  guilty  of  subsequent  malpractice.  If  there  is 
an  apparent  inconsistency  between  the  first  and  second  findings,  a 
point  upon  which  no  opinion  is  expressed,  neither  party  is  in  a 
position,  as  the  case  is  here  presented,  to  take  advantage  of  it  as  a 
ground  for  setting  aside  one  verdict  and  sustaining  the  other.  If 
the  supposed  inconsistency  existed,  it  would  show  that  there  had 
been  a  mistrial,  and  the  result  would  be  that  both  verdicts  would  be 
set  aside  and  a  new  trial  granted  upon  the  first  two  issues  raised  in 
the  declaration.  The  verdict  upon  the  third  issue  in  relation  to 
Mrs.  Russell's  malpractice,  having  been  fairly  tried,  would  be  un- 
affected by  that  result.  But  neither  party  moved  in  the  Superior 
Court  to  have  the  verdicts  set  aside  upon  the  ground  of  a  mistrial, 
nor  does  either  now  urge  that  disposition  of  the  case.  Each  seeks 
to  preserve  so  much  of  the  jury's  action  as  is  favorable  to  that  side, 
and  to  reject  the  rest.  Under  such  circumstances  both  verdicts 
must  stand,  so  far  as  this  objection  to  them  is  concerned,  even  if 
they  are  inconsistent.  If  the  parties  are  satisfied,  the  court  will 
not  complain.  The  defendant's  suggestion  that  the  verdict  in 
favor  of  Mrs.  Russell  is  a  special  verdict  or  finding  that  there  was 
no  negligence  on  the  part  of  the  hospital,  and  hence  that  it  controls 
the  general  verdict  against  the  latter  (Richardson  v.  Weare,  62 
N.  H.  80;  Folsom  v.  Railroad,  68  N.  H.  178,  44  Atl.  Rep.  134), 
is  untenable,  since  no  way  is  discoverable  by  which  to  determine 
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that  one  of  the  verdicts  is  general  or  special  rather  than  the  other. 
If  it  is  true  that  upon  the  evidence  the  actionable  negligence  of  the 
hospital  was  also  the  actionable  negligence  of  Mrs.  Russell,  and 
that  a  finding  of  her  freedom  from  fault  is  necessarily  equivalent  to 
a  finding  that  the  hospital  was  not  guilty,  it  is  equally  true,  on  the 
other  hand,  that  the  verdict  of  guilty  against  the  hospital  estab- 
lishes the  guilt  of  Mrs.  Russell.  The  difficulty  encountered  is  that 
there  is  nothing  upon  which  to  predicate  the  assertion  that  one  of 
the  findings  is  general  and  the  other  special.  Both  must  stand  or 
fall  together. 

The  principal  contention  relates  to  the  liability  of  the  hospital, 
in  an  action  of  tort,  for  negligence.  A  motion  was  made  in  the 
Superior  Court  in  behalf  of  the  hospital  that  a  verdict  be  directed 
in  its  favor.  The  motion  was  denied,  subject  to  exception.  Broadly 
stated,  the  question  thus  presented  is  whether  there  was  any  com- 
petent evidence  from  which  it  could  be  found  that  the  defendant 
hospital  was  guilty  of  a  breach  of  duty  toward  the  plaintiff,  which 
was  the  proximate  cause  of  her  injury.  If  there  was,  the  case  was 
properly  one  for  the  jury;  if  there  was  not,  the  defendant  was 
entitled  to  a  verdict,  and  its  motion  should  have  been  granted.  In 
support  of  the  motion,  it  is  urged  that  the  corporate  character  of 
the  defendant  is  such  that  it  owed  no  duty  to  the  plaintiff  for  the 
breach  of  which  it  can  be  held  liable  in  an  action  of  tort.  Since 
the  legal  doctrine  of  negligence  assumes  as  its  basis  or  necessary 
premise  the  existence  of  a  legal  duty  due  from  the  alleged  wrong- 
doer to  the  injured  party,  it  is  important  to  ascertain  what  the  rela- 
tions were  and  what  resulting  obligations  existed  between  them. 
There  can  be  little,  if  any,  doubt  that  the  hospital  is  what  is  known 
in  the  law  as  a  charitable  or  eleemosynary  institution.  The  pur- 
poses for  which  it  was  incorporated,  according  to  the  articles  of 
association,  were  "  to  establish  and  maintain  hospitals  and  homes, 
and  otherwise  aid  and  assist  worthy  and  dependent  women  and 
children  who  wish  to  be  under  the  care  of  women  physicians  and 
attendants."  It  has  no  capital  stock,  and  no  provision  is  made 
for  a  division  of  profits.  Whatever  property  it  owns  is  devoted 
to  the  support  and  management  of  the  institution  in  the  care  of  sick 
and  dependent  women  and  children,  who  pay  for  the  benefits  re- 
ceived according  to  their  ability,  and  the  money  so  received  is  used 
in  paying  the  necessary  expenses  incident  to  such  ah  institution.  Its 
evident  purpose  is  to  aid  and  relieve  the  sick  as  economically  as 
possible  for  the  kind  of  attention  provided,  and  not,  like  an  ordi- 
nary business  corporation,  to  earn  or  accumulate  an  income  for 
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division  among  its  members.  Indeed,  it  is  not  seriously  contended 
that  it  is  not  a  charitable  corporation,  or  that  it  is  not  entitled  to 
all  the  immunities  legally  incident  to  institutions  of  that  character. 
But  it  is  insisted  that  the  law  does  not  exempt  it  from  liability  for 
its  failure  to  use  reasonable  care  for  the  safety  of  its  employees  or 
servants;  in  other  words,  that  the  law  imposes  the  same  duty  upon 
it  in  this  respect  that  it  imposes  upon  individuals  and  business  cor- 
porations. The  vital  question  is  whether  this  contention  is  sound. 
The  defendant  corporation  was  formed  under  the  general  incor- 
poration law,  which  authorizes  five  or  more  persons  to  associate 
together  to  form  a  corporation  for  "the  establishment  and  main- 
tenance of  hospitals."  Pub.  St.  1901,,  c.  147,  §1.  Section  4  pro- 
vides that :  "  Such  corporation,  its  officers  and  stockholders,  shall 
have  all  the  rights  and  powers  and  be  subject  to  all  the  duties  and 
liabilities  of  other  similar  corporations,  their  officers  and  stock- 
holders, except  so  far  as  the  same  are  limited  or  enlarged  by  this 
chapter."  The  chapter  contains  no  express  provision  limiting  or 
enlarging  "  the  duties  and  liabilities  "  of  hospitals,  in  any  respect 
material  to  the  present  inquiry.  If  they  are  exempt  from  liability 
in  cases  of  this  character,  the  legislative  intention  to  that  effect, 
which  determines  their  powers  and  duties,  must  be  found  inferenti- 
ally  from  a  consideration  of  the  peculiar  purposes  they  were 
formed  to  accomplish.  Their  powers  and  duties  are  the  same  as 
those  of  "  other  similar  corporations."  It  should  be  noted  in  this 
connection  that  the  defendant  was  not  incorporated  for  the  pur- 
pose of  carrying  out  the  provisions  of  an  express  trust  in  reference 
to  property  or  money  donated  under  a  limited  deed  of  trust.  It 
holds  its  property  under  its  charter  for  the  general  purposes  of  a 
hospital.  It  is  a  charitable  institution  whose  powers  and  duties  in 
the  management  and  expenditure  of  its  funds  is  unlimited,  except 
so  far  as  they  are  governed  and  defined  by  the  general  charitable 
purposes  of  its  incorporation.  It  is  therefore  unnecessary  to  con- 
sider what  its  legal  liability  might  be  if  it  held  funds  upon  a  trust 
which  expressly  or  by  necessary  inference  exempted  them  from 
being  appropriated  to  the  payment  of  damages  suffered  through  the 
negligence  of  its  officers  or  servants.  Many  of  the  cases  which 
either  hold  or  state  argumentatively  that  a  charitable  body  is  not 
liable  for  its  torts  proceed  upon  the  theory  that  its  funds  are  held 
upon  a  special  trust,  that  to  use  them  for  the  payment  of  damages 
in  an  action  of  tort  against  it  would  be  an  unwarranted  diversion 
thereof,  and  that  such  an  action  is  not  maintainable,  because  it 
would  be  entirely  futile.      Such  seems  to  be  the  doctrine  of,  al- 
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though  not  necessarily  the  holding  in,  Heriot's  Hospital  v.  Ross, 
12  C.  &  F.  507.  In  that  case  Lord  Cottenham  says,  with  reference 
to  the  payment  of  damages  for  the  tort  of  a  charitable  body  (page 
513) :  "  It  is  obvious  that  it  would  be  a  direct  violation,  in  all 
cases,  of  the  purposes  of  a  trust,  if  this  could  be  done ;  for  there 
is  not  any  person  who  ever  created  a  trust  fund  that  provided  for 
payment  out  of  it  of  damages  to  be  recovered  from  those  who  had 
the  management  of  the  fund.  No  such  provision  is  made  here. 
There  is  a  trust,  and  there  are  persons  intended  to  manage  it  for 
the  benefit  of  those  who  are  to  be  the  objects  of  the  charity.  To 
give  damages  out  of  a  trust  fund  would  not  be  to  apply  it  to  those 
objects  which  the  author  of  the  fund  had  in  view,  but  would  be  to 
divert  it  to  a  completely  different  purpose."  In  Powers  v.  Hospital, 
109  Fed.  Rep.  294,  302,  47  C.  C.  A.  122,  130,  65  L.  R.  A.  372,  it 
is  said  that,  if  this  case  "  is  rested  upon  a  doctrine  that  under  no 
circumstances  can  a  trust  fund  be  held  liable  for  torts  committed 
in  its  management,  it  stands  alone  in  Great  Britain,"  and  that 
doctrine  is  repudiated  in  the  subsequent  case  of  Mersey  Docks  v. 
Gibbs,  L.  R.  1  H.  L.  93.  See  also  Gilbert  v.  Trinity  House,  17 
Q.  B.  Div.  795.  It  would  seem  to  be  entirely  unnecessary  to  dis- 
cuss a  proposition  so  barren  of  arguments  in  its  favor.  That  a 
charitable  institution  has  certain  duties  to  perform  toward  those 
with  whom  it  is  associated,  which  it  cannot  violate  with  impunity, 
in  the  absence  of  some  express  exemption  of  a  legislative  character, 
is  not  debatable.  The  sanctity  of  its  general  trust  fund  or  prop- 
erty does  not  make  that  result  necessary  or,  on  grounds  of  public 
policy,  desirable.  The  liability  of  charitable  corporations  in  actions 
of  tort  is  frequently  enforced.  Stewart  v.  Harvard  College,  12 
Allen  (Mass.)  58;  Davis  v.  Society,  129  Mass.  367,  37  Am.  Rep. 
368;  Bishop  v.  Trustees,  1  E.  &  E.  697;  Gilbert  v.  Trinity  House, 
17  Q.  B.  Div.  795.  Cases,  also,  like  McDonald  v.  Hospital,  120 
Mass.  432,  21  Am.  Rep.  529,  which  deny  the  liability  of  the  defend- 
ant to  a  patient  for  the  negligence  of  the  attending  physician  or 
surgeon,  seem  to  concede  that,  if  the  corporate  officers  have  been 
negligent  in  selecting  subordinate  agents,  the  defendant  may  be 
liable  for  injuries  occasioned  by  the  negligence  of  the  latter  while 
attending  to  the  corporate  business.  If  the  language  of  some 
courts  is  broad  enough  to  deny  the  liability  of  charitable  corpora- 
tions in  all  actions  of  tort  (Perry  v.  House  of  Refuge,  63  Md.  20, 
52  Am.  Rep.  495;  Downes  v.  Hospital,  101  Mich.  555,  60  N.  W. 
Rep.  42,  25  L.  R.  A.  602,  45  Am.  St.  Rep.  427;  Williamson  v. 
Industrial  School,  95  Ky.  251,  24  S.  W.  1065,  23  L.  R.  A.  200,  44 
Vol.  XX— 40 
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Am.  St.  Rep.  243),  it  cannot  be  regarded  as  a  discriminating  state- 
ment of  the  law  upon  that  subject. 

Since  the  defendant  has  no  absolute  exemption  from  being  sued 
for  some  torts  it  may  be  guilty  of,  the  question  recurs  whether  its 
character  as  a  charitable  institution  furnishes  a  sufficient  reason  for 
its  exemption  in  this  case.  In  other  words,  why  did  it  not  owe  in  a 
legal  sense  the  duty  of  a  master  to  the  plaintiff  while  employed  in 
its  affairs?  Whether  the  general  rule  of  respondeat  superior  ap- 
plies to  it  as  to  a  business  corporation  or  individual  may  be  an  in- 
teresting question,  but  it  is  not  material  to  the  present  inquiry.  If 
it  owed  the  absolute,  nondelegable  duty  of  a  master  to  the  plaintiff, 
it  cannot  escape  liability  by  showing  that  the  negligent  act  which 
caused  the  plaintiff's  injury  was  the  act  of  a  servant,  or  raise  the 
question  of  its  liability  for  the  collateral  negligence  of  its  servant 
under  the  rule  of  respondeat  superior.  Upon  this  assumption,  cases 
holding  that  a  charitable  corporation  is  not  responsible  under  that 
rule  of  law  are  not  in  point.  A  few  examples  are  Hearns  v. 
Hospital,  66  Conn.  98,  33  Atl.  Rep.  595,  31  L.  R.  A.  224;  Fire  In- 
surance Patrol  v.  Boyd,  120  Pa.  St.  634,  15  Atl.  Rep.  553,  1  L.  R. 
A.  417,  6  Am.  St.  Rep.  745 ;  Coe  v.  Wise,  5  B.  &  S.  440,  453 ;  Hall 
v.  Smith,  2  Bing.  156;  Duncan  v.  Findlater,  6  C.  &  F.  894.  Nor 
are  cases  in  point  that  substantially  deny  the  applicability  of  that 
rule  to  public  or  quasi-public  corporations  exercising  governmental 
powers,  upon  the  ground  that  they  are  charitable  corporations,  like 
Metcalfe  v.  Withorington,  11  Exch.  257,  and  Mersey  Docks  v. 
Gibbs,  L.  R.  1  H.  L.  93.  The  defendant  does  not  perform  govern- 
mental functions,  and  the  reasons  for  the  limited  liability  of  mu- 
nicipal bodies  for  the  torts  of  their  servants  have  no  application  to 
corporations  like  the  defendant.  O'Brien  v.  Derry,  73  N.  H.  198, 
60  Atl.  Rep.  843 ;  Wheeler  v.  Gilsum,  73  N.  H.  429,  62  Atl.  Rep. 
597.  Its  charity  may  be  public,  but  it  is  in  no  proper  sense  an 
agency  of  the  State. 

The  duties  of  the  defendant  to  the  plaintiff  when  she  was  em- 
ployed to  nurse  a  diphtheria  patient  had  their  inception  in  the  con- 
tract of  employment.  She  was  engaged  to  do  a  necessary  part  of 
the  work  of  maintaining  a  hospital  for  the  sick.  For  this  labor  she 
was  paid.  If  she  was  an  apprentice  receiving  small  remuneration 
in  money,  in  consideration  of  the  instruction  and  experience  she 
received  in  practical  nursing,  she  was  none  the  less  an  employee  bf 
the  defendant.  An  apprentice  learning  a  trade  occupies  the  position 
of  a  servant  with  reference  to  his  employer,  and  obviously  the 
latter's  duty  to  inform  him  of  the  dangers  of  his  occupation  is 
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greater  than  in  the  case  of  an  experienced  workman.  While  per- 
forming the  necessary  work  of  nursing  in  the  institution,  the  plain- 
tiff was  not,  like  a  patient,  the  recipient  of  the  defendant's  charity. 
McDonald  v.  Hospital,  120  Mass.  432,  21  Am.  Rep.  529;  Galalvin 
v.  Hospital,  12  R.  I.  411,  34  Am.  Rep.  675;  Hearns  v.  Hospital,  66 
Conn.  98,  33  Atl.  Rep.  595,  31  L.  R.  A.  224;  Powers  v.  Hospital, 
109  Fed.  Rep.  294,  47  C.  C.  A.  122,  65  L.  R.  A.  372.  She  was  doing 
the  defendant's  proper  work,  under  its  direction,  and  for  its  benefit 
in  the  discharge  of  its  assumed  duties.  She  was  as  much  an  em- 
ployee of  the  hospital  in  respect  to  this  particular  work  as  she 
would  have  been  if  she  had  been  a  graduate  nurse  receiving  full 
nurse's  pay.  The  fact  that,  at  the  time  she  was  employed,  she 
represented  herself  to  be  older  than  she  was  did  not  relieve  the 
defendant  of  its  ordinary  duty  to  her  as  its  servant.  Her  apparent 
youthfulness,  general  intelligence  and  practical  experience  in 
nursing  were  facts  for  the  consideration  of  the  jury  upon  the  ques- 
tion of  the  degree  of  care  the  defendant  was  bound  to  exercise. 
Whether  she  was  in  fact  as  old  as  she  claimed  to  be,  or  appeared 
to  be,  was  not  a  question  of  controlling  importance.  The  finding 
of  the  jury  that  she  was  its  servant  or  employee  was  amply  sup- 
ported by  the  evidence. 

If  she  had  been  employed  by  an  individual  to  attend  a  member 
of  his  family  afflicted  with  smallpox,  of  which  he  had  knowledge, 
but  of  which  he  did  not  inform  her,  and  she  took  the  disease  without 
fault  on  her  part  and  suffered  damage  therefrom,  it  would  not  be 
seriously  denied  that  he  was  guilty  of  actionable  negligence  in  not 
informing  her  of  the  danger  to  which  he  exposed  her.  It  was  his 
duty,  arising  from  his  employment  of  her,  or  from  the  contractual 
relation  of  master  and  servant  existing  between  them,  to  warn  her 
of  the  danger  incident  to  the  service  which  he  knew  or  under  the 
circumstances  ought  to  have  known,  and  of  which  he  knew  she  was 
ignorant,  though  in  the  exercise  of  ordinary  care.  And  this  duty  is 
a  nondelegable  one.  Hamel  v.  Company,  73  N.  H.  386,  62  Atl.  Rep. 
592;  English  v.  Amidon,  72  N.  H.  301,  56  Atl.  Rep.  548;  Wallace 
v.  Railroad,  72  N.  H.  504,  514,  57  Atl.  Rep.  913.  To  say  that  a 
similar  duty  was  not  imposed  upon  the  defendant  for  the  benefit 
and  protection  of  the  plaintiff,  because  it  is  a  charitable  corpora- 
tion, is  to  relieve  such  corporations  from  reasonable  obligation  of 
exercising  the  care  ordinarily  required  of,  or  contractually  assumed 
by,  men  in  general  in  the  prosecution  of  their  legitimate  business. 
The  necessity  for  such  an  exceptional  holding  is  not  apparent.  Since 
the  property  of  the  defendant  is  held  for  the  general  purpose  of 
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maintaining  a  hospital,  without  other  specific  limitation,  it  is  no 
more  exempt  from  being  appropriated  to  the  payment  of  damages 
occasioned  by  the  negligence  of  the  hospital  than  is  the  property  of 
an  individual,  which  he  holds  for  commercial  or  charitable  pur- 
poses* for  the  consequences  of  his  negligence.  In  conducting  the 
affairs  of  a  hospital,  its  officers  and  agents  are  as  liable  to  commit 
acts  of  negligence  as  are  the  officers  and  agents  of  a  railroad  or 
other  business  corporation.  Men  in  general  are  not  uniformly 
careful.  Experience  shows  that  negligence  —  the  failure  to  exer- 
cise ordinary  care  —  is  to  be  expected  when  men  engage  in  in- 
dustrial pursuits.  It  may,  not  inappropriately,  be  said  to  be 
necessarily  incidental  in  the  accomplishment  of  most  practical  re- 
sults through  the  agency  of  man.  The  donors  of  the  defendant's 
property  for  hospital  purposes  were  not  ignorant  of  this  fact,  and 
are  presumed  to  have  given  the  trust  property  knowing  that  it 
might  be  required  for  the  liquidation  of  claims  in  tort,  as  well  as  for 
claims  in  contract,  incurred  in  carrying  out  the  purposes  of  the 
corporation.  Indeed,  its  conceded  authority  to  contract  for  the 
employment  of  nurses  and  other  necessary  agents  would  seem  to 
include  power  to  respond  in  damages  for  all  breaches  of  such  con- 
tracts, one  essential  or  incidental  element  of  which  is  its  duty  to 
exercise  care  as  well  as  its  duty  to  pay  the  stipulated  compensation. 
No  conditions  were  imposed  upon  the  defendant,  either  by  its  char- 
ter or  by  the  donors  of  its  property,  by  which  the  contracts  of  em- 
ployment it  was  obliged  to  make  with  its  servants  should  have  a 
different  effect  from  that  usually  given  to  such  contracts,  or  that 
the  relations  between  it  and  its  employees  should  be  legally  different 
from  those  usually  subsisting  between  master  and  servant.  There 
is  therefore  no  substantial  reason  for  holding  that  it  did  not  owe  the 
duty  to  the  plaintiff  of  warning  her  of  the  dangers  of  her  employ- 
ment, under  the  law  as  applied  to  the  ordinary  relation  of  master 
and  servant. 

The  defendant  further  claims  that  the  evidence  was  not  suf- 
ficient to  warrant  a  finding  of  negligence  on  its  part.  This  position, 
stated  in  more  specific  language,  is  that  the  evidence  is  so  meager 
and  inconclusive  that  the  court  must  hold  that  reasonable  men 
acting  as  jurors  could  not  reasonably  draw  the  inference  from  the 
evidence  that  the  defendant  violated  its  duty  to  inform  the  plaintiff 
of  the  danger  of  her  employment.  It  is  not  for  the  court  to  de- 
termine the  weight  of  the  evidence.  Upon  the  assumption  that  the 
evidence  for  the  plaintiff  is  true,  the  question  for  the  court  is 
whether  it  is  logically  and  legally  sufficient  to  support  a  finding  by 
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the  jury  in  favor  of  the  plaintiff  upon  a  material  issue.  The  weight 
and  reliability  of  competent  evidence  is  to  be  determined  exclusively 
by  the  jury.  It  is  unnecessary,  upon  this  point,  to  review  the  evi- 
dence at  length.  It  is  sufficient  to  state  that  it  tended  to  show  that 
one  of  the  patients  whom  the  plaintiff  nursed  had  a  form  of  diph- 
theria, that  a  culture  taken  from  this  patient  and  examined  by 
a  bacteriologist  contained  diphtheria  bacilli,  and  that  Mrs.  Russell, 
the  physician  in  charge  of  the  patient  and  manager  of  the  hospital, 
was  duly  informed  of  the  result  of  the  examination.  If  the  jury 
found  these  facts  to  be  true,  they  were  warranted  in  the  conclusion 
that  the  hospital  had  notice  of  the  contagious  character  of  the 
patient's  disease,  and  that  it  was  its  duty,  acting  as  ordinarily  pru- 
dent men  would  have  acted  under  the  same  circumstances,  to  dis- 
close the  danger  to  the  nurse,  who  was  ignorant  of  its  existence. 
Whether  the  hospital,  through  Mrs.  Russell,  used  ordinary  prudence 
in  this  respect,  may  be  a  debatable  question  upon  the  evidence  re- 
ported. Her  conduct  may  be  explainable  upon  a  theory  consonant 
with  due  care,  or  upon  a  theory  showing  the  absence  of  due  care, 
and  it  is  exclusively  the  province  of  the  jury  to  determine  which 
is  the  true  one.  As  they  have  upon  competent  evidence  adopted  the 
latter  theory,  their  finding  is  conclusive.  The  court  cannot  say  that 
reasonable  men  could  not  come  to  that  conclusion,  or  that  a  reason- 
able doubt  in  the  mind  of  Mrs.  Russell,  in  her  diagnosis  of  the 
patient's  disease,  as  to  its  true  character,  would  justify  her,  who  as 
the  representative  of  the  hospital  was  bound  to  exercise  reasonable 
care  for  the  plaintiff's  safety,  in  omitting  to  inform  the  plaintiff 
that  the  disease  might  be  of  a  diphtheritic  character.  The  hospital 
might  be  bound  to  warn  the  plaintiff  before  Mrs.  Russell  had 
reached  a  satisfactory  diagnosis.  The  motion  to  direct  a  verdict  for 
the  defendant  was  properly  denied. 

Certain  exceptions  were  taken  by  the  defendant  to  the  charge 
to  the  jury  and  to  the  denial  of  requests  to  charge;  but  the  fore- 
going discussion  renders  it  unnecessary  to  further  consider  the 
points  raised.  Nor  are  the  exceptions  to  the  remarks  of  the  plain- 
tiff's counsel  in  argument  tenable.  Counsel  did  not,  so  far  as  the 
case  shows,  exceed  the  limits  of  legitimate  argument. 

Exceptions  overruled.  Judgment  on  the  verdicts.  All  con- 
curred. 
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ROESSLER  &  HASSLACHER  CHEMICAL  CO.  V. 

DOYLE. 

Supreme  Court,  New  Jersey,  June,  1906. 


NUISANCES  —  PUBLIC  AND  PRIVATE  —  NOISE  AND  ODORS 
FROM  FACTORY  ANNOYING  OCCUPANTS  OF  DWELLING.— 
1.  An  action  may  be  maintained  by  one  who  suffers  a  special  injury  from 
a  public  nuisance.  Where  the  public  nuisance  consists  in  an  injury  to  a 
public  right,  such  as  an  obstruction  placed  in  a  highway  or  in  navigable 
waters,  the  private  injury,  to  be  actionable,  must  be  peculiar  to  the 
plaintiff  and  distinct  in  kind  and  degree  from  that  suffered  by  the  public 
Where  the  public  nuisance  consists  of  the  use  of  private  property  so  as  to 
annoy  a  large  number  of  persons  in  the  enjoyment  of  their  health  and 
property,  the  injury  to  each  is  special  and  actionable. 

SAME  —  EVIDENCE.  —  2.  The  fact  that  defendant's  factory  for  making 
cyanide  of  sodium,  from  which  foul  odors  and  loud  noises  emanated 
which  annoyed  the  plaintiff  in  the  use  and  occupation  of  his  dwelling,  was 
located  in  the  neighborhood  of  factories,  is  not  an  answer  to  an  action 
for  maintaining  a  nuisance.  While  the  character  of  the  neighborhood 
may  be  considered  in  determining  the  kind  and  degree  of  annoyance  which 
will  be  regarded  as  a  nuisance,  it  will  not  relieve  the  person  who  caused 
the  annoyance  from  liability  if  the  existence  of  a  nuisance  is  proved. 

SAME— INJURY   TO   PROPERTY.  — 3.  A   nuisance   which   annoys   the 
occupants  of  a  dwelling  and  so  renders  it  less  valuable  as  a  habitation  is 
an  injury  to  property. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Middlesex  County. 

Action  by  John  Doyle  against  the  Roessler  &  Hasslacher  Chemi- 
cal Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Argued  February  Term,  1906,  before  Fort,  Pitney  and  Reed,  JJ. 

Charles  C.  Hommann  and  W.  P.  Voorhees,  for  plaintiff  in 
error. 

George  S.  Silzer,  for  defendant  in  error. 

Reed,  J.  —  This  writ  brings  up  a  judgment  obtained  in  the  Cir- 
cuit Court  of  Middlesex  county.  The  defendant  operated  in  Perth 
Amboy  a  manufactory  of  cyanide  of  sodium.  The  process  is  con- 
ducted by  the  introduction  of  sodium  metal  into  large  kettles  or 
pots,  where  it  is  heated  into  a  molten  state.  Then  a  certain  amount 
of  charcoal  is  put  into  the  molten  mass,  and  into  this  mixture  is 
passed  ammonia  gas,  which  is  decomposed  into  nitrogen  and  hydro- 
gen.   The  nitrogen  is  taken  up  by  the  sodium,  and  the  hydrogen  is 
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liberated  and  burned  at  the  top  of  a  pipe  which  is  attached  to  the 
cover  of  the  pot  The  plaintiff  lived  on  the  opposite  side  of  the 
street  from  this  factory.  His  complaint  was  that  he  was  annoyed 
by  foul  odors  issuing  from  the  defendant's  plant,  by  explosions 
and  by  brilliant  lights  kept  burning  in  the  factory.  It  was  ad- 
mitted by  defendant's  witnesses  that  when  the  charcoal  was  intro- 
duced into  the  pot  sometimes  the  hydrogen  gas  would  ignite  and 
cause  an  explosion.  How  loud  and  how  frequent  those  explosions 
was  a  question  about  which  there  was  a  difference  of  opinion  among 
the  witnesses.  There  was  a  conflict,  also,  between  the  witnesses 
of  the  plaintiff  and  those  of  the  defendant  as  to  the  prevalence  of 
odors  and  as  to  their  offensive  character.  An  examination  of  the 
testimony  exhibits  sufficient  evidence  of  the  existence  of  disagree- 
able odors  and  noises  emanating  from  defendant's  plant  to  justify 
the  jury  in  its  findings  that  the  factory  was  a  nuisance  from  which 
the  plaintiff  suffered. 

The  plaintiff  in  error,  however,  insists  that,  if  a  nuisance  existed, 
it  was  a  public  nuisance,  from  which  the  plaintiff  below  received  no 
special  and  peculiar  injury  distinct  from  that  suffered  by  the  pub- 
lic. It  is  therefore  contended  that  no  actionable  injury  was  proved. 
The  doctrine  asserted,  namely,  that  there  must  be  some  special  and 
particular  damage  to  the  plaintiff  in  case  of  a  public  nuisance,  is 
entirely  settled.  The  difficulty  lies  in  the  application  of  the  rule  to 
the  facts  of  the  particular  case.  But  a  public  nuisance  may  arise 
in  two  classes  of  cases.  Where  the  right  invaded  by  the  offender  is 
a  common  and  public  right  —  one  which  belongs  to  every  citizen, 
such,  for  instance,  as  the  right  to  use  a  highway  or  park  or  navi- 
gable waters  —  the  plaintiff  must  show  that  he  had  received  an 
injury  distinct  in  kind  from  that  received  by  the  rest  of  the  public. 
The  private  injury  in  this  class  of  cases  is  said  to  be  merged  in 
the  common  nuisance  and  injury  to  all  citizens  and  the  right  is  to 
be  vindicated  and  the  wrong  published  by  a  public  prosecution. 
What  can  be  said  to  be  a  special  injury  in  this  class  of  cases  has 
given  rise  to  a  great  diversity  of  opinion.  But  the  principle  under- 
lying these  cases  has  never  (in  the  language  of  Bigelow,  C.  J.,  in 
Wesson  v.  Washburn  Iron  Co.,  13  Allen  [Mass.]  95-101,  90  Am. 
Dec.  181),  been  extended  to  cases  where  the  alleged  wrong  is  due 
to  private  property,  or  the  health  of  individuals  is  injured,  or  their 
peace  and  comfort  in  their  dwellings  is  impaired  by  carrying  on  of 
offensive  trades,  which  create  noisome  smells  or  disturbing  noises, 
or  causes  other  annoyances  and  injuries  to  persons  and  property, 
however  numerous  or  extensive  may  be  the  instances  of  discomfort, 


682  20  American  Negligence  Reports. 

inconvenience  or  injury  to  persons  and  property  thereby  occasioned. 
The  distinction  in  this  respect  between  nuisances  which  consist  in 
the  disturbance  of  a  common  or  public  right  and  nuisances  which 
constitute  a  private  wrong  by  injuring  property,  health  or  com- 
fort, is  lucidly  and  I  think  correctly  expounded  in  the  opinion  just 
mentioned  of  the  learned  chief  justice  of  Massachusetts.  The  same 
doctrine  was  recognized  by  the  New  York  Court  of  Appeals  in  the 
case  of  Francis  v.  Schoellkopf,  53  N.  Y.  152.  It  was  an  action  for 
damages  resulting  to  plaintiff's  rented  property  from  the  offensive 
smells  arising  from  defendant's  tannery,  which  made  plaintiff's 
houses  unfit  for  habitation.  There  was  a  motion  to  nonsuit  on  the 
ground  that  the  stench  injured  a  large  number  of  houses,  and  so 
was  common,  and  the  only  remedy  was  by  an  indictment.  The 
court,  by  Judge  Grover,  however,  said :  "  It  is  no  defense,  when  a 
wrongdoer  is  called  upon  to  compensate  for  the  damages  sustained 
from  his  wrongful  act,  to  show  that  he  by  the  same  act  inflicted  a 
like*  injury  upon  numerous  other  persons."  This  was  following 
the  opinion  expressed  by  Chancellor  Walworth,  speaking  for  the 
old  Court  of  Errors  in  Lansing  v.  Smith,  4  Wend.  (N.  Y.)  9-15,  21 
Am.  Dec.  89.  He  said :  "  The  punishment  of  the  wrongdoer  by  a 
criminal  prosecution  will  not  compensate  for  the  individual  injury ; 
and  a  party  who  has  done  a  criminal  act  cannot  defend  himself 
against  a  private  suit  by  alleging  that  he  has  injured  many  others 
in  the  same  way,  and  that  he  will  be  ruined  if  he  is  compelled  to 
make  compensation  to  all."  To  the  same  purport  are  the  cases  of 
Wylie  v.  El  wood,  134  111.  281,  25  N.  E.  Rep.  570,  9  L.  R.  A.  726,  23 
Am.  St.  Rep.  673,  and  Seifried  v.  Hays,  81  Ky.  377,  50  Am.  Rep. 
167.  Says  Mr.  Wood:  "This  class  of  wrong,  of  whatever  nature 
or  effect,  that  invades  private  rights  as  well  as  public,  always  has 
been  and  always  can  be  redressed  by  suits  in  favor  of  those  whose 
private  rights  are  invaded,  even  though  it  opens  the  door  for  a 
v  multitude  of  actions  for  the  same  wrongful  act  The  distinction  is 
this :  Where  a  private  personal  right  is  invaded  the  very  fact  of  its 
invasion  imports  a  consequent  damage.  A  man  cannot  stand  by  and 
suffer  another  to  corrupt  the  air  in  the  neighborhood  of  his  dwell- 
ing. *  *  *  If  he  does,  his  natural  rights  are  lost  and  become 
modified  by  and  burdened  with  this  unlawful  use  by  another.  There- 
fore any  injury  to  such  private  rights,  even  though  its  effects  are 
so  general  as  to  bring  it  within  the  rule  as  to  public  nuisances,  are 
such  special  and  particular  damage  as  brings  the  party  within  the 
beneficial  operation  of  the  rule  in  reference  to  suits  for  injury 
arising  from  public  nuisances."    Wood  on  Nuisances,  §  689.    The 
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injury  suffered  by  the  plaintiff  was  special,  alt!     i 
have  suffered  from  the  same  cause. 

The  refusal  of  the  trial  justice  to  charge  severa     i 
similar  character,  the  principal  one  being  the  el 
assigned  for  error.      This  request  was  that  th 
charged  that  the  undisputed  proof  being  that,  tl 
dence  is  in  a  manufacturing  locality,  that  the  alle; 
sists  of  odors  and  noises  merely  affecting  the  air, 
affects  the  plaintiff's  personal  comfort  only,  such 
incident  to  the  proper  conduct  of  the  defendai    : 
plaintiff  has  not  made  out  an  actionable  nuisanc 
cover.    The  cases  cited  as  an  illustration  of  the  p 
to  be  embodied  in  this  request  are  Hale  v.  Barlow    | 
334,  decided  in  1858  by  the  Court  of  Common  Plea 
Smelting  Company  v.  Tipping,  11  H.  L.  Cas.  642    : 
by  the  House  of  Lords.    The  first  was  an  action  a   i 
of  a  brickkiln  for  rendering  plaintiff's  house  unfit 
reason  of  the  noxious  vapors  arising  from  the  brie 
justice  charged  that,  if  the  brickkiln  was  in  a  pr 
although  plaintiff's  enjoyment  of  his  property  ma] 
dered  uncomfortable,  he  cannot  maintain  an  actic  1 
was  held  to  be  correct.    In  the  second  case  an  act 
to  recover  damages  for  an  injury  to  plaintiff's  tree 
fumes  created  by  the  smelting  works  of  the  del 
Mellor,  who  tried  the  case,  asked  the  jury  whethe 
of  the  plaintiff's  property  was  sensibly  diminished,  t 
answered  "yes."     He  then  asked  the  jury  whetl  i 
carried  on  was  an  ordinary  business  of  smelting    : 
answer  was  that  it  was,  and  was  conducted  in  a  p 
in  as  good  a  manner  as  possible.    To  the  third  quest  > 
jury  thought  it  was  carried  on  in  a  proper  place,    I 
"  We  do  not."    Verdict  was  entered  for  the  plainti 
that  the  whole  neighborhood  was  studded  with  fad 
neys;  that  there  was  some  alkali  works  close  by,  1! 
which  was  as -injurious  as  that  of  the  defendant's 
united  with  it.    The  fact  that  the  defendant's  work ; 
plaintiff  bought  his  property  was  relied  upon.     T 
told  the  jury  that  every  man  was  bound  to  use  his 
not  to  injure  the  property  of  his  neighbors;  that  i 
regard  trifling  inconveniences;  that  in  an  action  :i 
property  arising  from  noxious  vapors  the  injury  ti 
must  be  such  as  visibly  to  diminish  the  value  of  the  p 
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comfort  and  enjoyment  of  it.  He  charged  that  all  the  circum- 
stances, including  those  of  time  and  locality,  ought  to  be  considered ; 
and  that  with  respect  to  the  latter  it  was  clear  that,  in  countries 
where  great  works  had  been  erected  and  carried  on,  persons  must 
not  stand  on  their  extreme  right  and  bring  actions  in  respect  to 
every  matter  of  annoyance,  for,  if  so,  the  business  of  the  whole 
country  would  be  seriously  interfered  with.  The  cause  was  carried 
to  the  Exchequer  Chamber,  where  the  judgment  was  affirmed; 
then  to  the  House  of  Lords,  where,  after  receiving  the  approval  of 
six  judges,  who  were  summoned,  the  decision  of  the  Exchequer 
Chamber  was  affirmed  and  the  charge  of  Justice  Mellor  approved. 
In  the  opinions  delivered  in  the  House  of  Lords  the  meaning  of  the 
words  "  proper,"  "  convenient "  or  "  suitable,"  as  applied  to  the 
place,  where  defined  as  meaning  a  place  where  no  actionable  injury 
was  caused  to  the  property  of  another,  Lord  Westbury  said :  "  The 
only  ground  upon  which  your  lordships  are  asked  to  set  aside  the 
verdict  is  that  the  whole  neighborhood  is  more  or  less  devoted  to 
manufacturing  purposes  of  a  similar  kind,  and  therefore,  as  this 
copper  smelting  is  carried  on  in  what  the  appellants  contend  a  fit 
place,  it  may  be  carried  on  with  impunity,  although  the  result  may 
be  utter  destruction  or  the  very  considerable  diminution  of  the 
value  of  plaintiff's  property.  I  apprehend  that  this  is  not  the  mean- 
ing of  the  words  '  suitable  '  or  '  convenient/  which  have  been  used  as 
applicable  to  the  subject.  The  word  '  suitable y  unquestionably 
cannot  carry  with  it  this  consequence,  that  a  trade  may  be  carried 
on  in  a  particular  locality,  the  consequence  of  which  trade  may  be 
injury  and  destruction  to  the  neighboring  property."  Lord  Cran- 
worth  remarked  that  Justice  Mellor's  language  was  this,  namely: 
"  It  must  be  plain  that  persons  using  a  limekiln,  or  other  works 
which  evict  noxious  vapors,  may  not  do  an  actionable  injury  to 
another,  and  that  any  place  where  such  an  operation  is  carried  on  so 
that  it  does  occasion  an  actionable  injury  to  another  is  no",  in  the 
meaning  of  the  law,  a  convenient  place."  He  proceeded  to  say: 
"  It  is  extremely  difficult  to  lay  down  any  actual  definition  of  what 
constitutes  an  injury,  because  it  is  always  a  question  of  compound 
facts,  which  must  be  looked  to,  to  see  whether  or  not  the  mode  of 
carrying  on  a  business  did,  or  did  not,  occasion  so  serious  an  in* 
jury  as  to  interfere  with  the  comforts  of  life  and  enjoyment  of 
property."  Lord  Wensleydale,  after  concurring  in  these  opinions, 
observed  that  "  everything  must  be  looked  at  from  a  reasonable 
point  of  view.  Therefore  the  law  does  not  regard  trifling  and  small 
inconveniences,  but  only  regards  sensible  inconveniences  and  in- 
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juries  which  sensibly  diminish  the  comfort,  enjoyment  or  value 
of  the  property  which  is  affected."  The  expressions  of  these  judges, 
referring  to  the  charge  of  Mr.  Justice  Mellor  and  approving  his 
language,  are  obscure,  if  the  report  of  the  case  in  n  H.  L.  Cas. 
642,  is  alone  consulted.  The  charge  is  there  only  meagerly  stated. 
In  the  report  of  the  case  in  35  Law  Journal  Rep.  (N.  S.)  Common 
Law,  66,  the  charge  is  exhibited  in  extenso,  and  to  the  language  of 
Justice  Mellor  as  there  reported  the  remarks  of  the  lords  in  the 
House  of  Lords  are  referable. 

In  the  observations  of  Lord  Westbury  he  drew  a  distinction  be- 
tween nuisances  which  caused  an  injury  to  property  and  nuisances 
which  are  only  productive  of  sensible  personal  discomfort.  He  ex- 
pressed his  opinion  that  whether  a  cause  which  only  affected  one's 
quiet  or  senses  or  nerves  was  a  nuisance  depended  upon  the  place 
where  the  thing  complained  of  occurred,  but  that,  when  a  cause 
produced  a  sensible  injury  to  property,  such  a  consideration  did 
not  apply.  This  distinction  was  not  the  subject  of  remark  by  the 
other  judges.  These  observations  of  Lord  Westbury  seem  to  have 
suggested  the  form  of  the  request  on  the  trial  of  the  present  case. 
The  court  was  asked  to  charge  that  the  undisputed  evidence  was 
that  the  odors  and  noises  merely  affected  the  air  and  plaintiff's  per- 
sonal comfort,  that  the  plaintiff's  residence  is  not  in  a  manufactur- 
ing locality,  and  that  the  odors  were  incident  to  the  proper  conduct 
of  defendant's  business.  Therefore  the  plaintiff  could  not  recover. 
But  it  is  apparent  that,  if  the  odors  and  noises  existed  as  testified 
to  by  the  plaintiff  and  his  witnesses,  they  diminished  the  enjoyment, 
habitableness  and  value  of  his  dwelling,  and  so  injured  his  property. 
The  request  was  properly  refused.  All  the  requests  to  charge 
which  are  grounded  upon  a  distinction  between  personal  discom- 
fort and  injury  to  plaintiff's  habitation  were  based  upon  a  difference 
which,  in  this  case,  did  not  exist.  Indeed,  no  judge  has  ever  sug- 
gested that  personal  discomfort  received  by  an  owner  of  property 
while  residing  therein  would  not  afford  a  ground  of  action.  It  may 
depend  upon  the  degree  of  personal  discomfort,  and  in  measuring 
the  degree  it  may  well  be  that,  in  the  language  of  the  charge  of 
Justice  Mellor  and  of  the  lord  justice,  all  the  surrounding  circum- 
stances must  be  taken  into  account  in  judging  whether  the  degree 
is  of  sufficient  importance  to  confer  a  right  of  action.  All  this  was 
left  to  the  jury  in  the  present  case  by  the  trial  judge.  He  could  not 
tell  the  jury  that  as  a  legal  conclusion  the  degree  of  annoyance  in 
this  case  was  not  such  as  to  support  a  recovery.  We  can  perceive 
no  error  in  failing  to  charge  any  requests. 
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It  is  also  assigned  for  error  that  the  court  charged  that  if,  as 
plaintiff  testified,  the  defendant's  works  emitted  light  and  fumes  that 
came  across  the  plaintiff's  house  and  surcharged  the  air  with  a 
smarting  substance,  which  burnt  his  eyes  and.  was  exceedingly 
offensive  to  the  smell  and  to  the  taste,  and  caused  him  headache, 
and  if  they  caused  loud  reports  to  be  made,  detonations  at  night, 
disturbing  him  in  his  sleep,  and  at  times  in  the  night  there  would 
suddenly  be  cast  out  a  vivid  light,  which  would  awake  him,  then 
defendant  had  no  right  to  do  that,  and  it  amounted  practically  to 
a  confiscation  of  plaintiff's  property.  There  was  no  error  in  this. 
If  the  defendant  did  these  acts  with  the  stated  result,  there  was  a 
clear  case  of  actionable  injury  to  plaintiff  —  a  case  where,  in  the 
language  of  the  declaration,  the  plaintiff  was  annoyed  in  the  use, 
occupation  and  enjoyment  of  his  dwelling  house  and  premises. 

The  judgment  is  affirmed. 


SNYER  V.  NEW  YORK  &  N.  J.  TELEPHONE  CO. 

■ 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  1906. 


TELEPHONE  COMPANY  —  MASTER  AND  SERVANT  —  LINEMAN 
INJURED  BY  OVERHEAD  WIRES  OF  ELECTRIC  LIGHT  COM- 
PANY.—  1.  Plaintiff  was  employed  by  the  defendant  company  to  string 
some  of  its  wires  above  and  across  certain  electric  light  wires  of  another 
company.  There  was  evidence,  if  believed,  that  the  electric  light  wires  did 
not  usually  carry  any  current,  except  at  night,  and  that  this  fact  was 
known  to  plaintiff.  Shortly  before  plaintiff's  injury  the  defendant  com- 
pany received  notice  from  the  electric  light  company  that  it  would  there- 
after send  through  its  wires  in  the  daytime  a  current  of  dangerous  in- 
tensity. Plaintiff  testified  that  this  fact  was  not  communicated  to  him. 
Held,  that  there  was  a  question  for  the  jury  whether  the  failure  of  the 
defendant  company  to  give  plaintiff  notice  was  a  breach  of  its  duty  to  him. 

SAME  — OBVIOUS  RISK.  — 2.  There  being  evidence  that  the  plaintiff  had 
observed  that  the  electric  light  wires  did  not  customarily  carry  any  cur- 
rent in  the  daytime,  and  further  evidence  that  on  Saturday  plaintiff  and 
others,  to  facilitate  their  raising  the  telephone  wires,  took  down  the  elec- 
tric light  wires,  and  at  the  close  of  the  day  replaced  them,  finding  no 
dangerous  current  passing,  and  that  on  Monday  they  manipulated  some  of 
the  telephone  wires,  so  as  to  justify  an  inference  that  they  came  in  con- 
tact with  the  electric  wires,  without  indicating  any  dangerous  current 
therein,  and  that  plaintiff,  while  working  on  the  last  of  the  telephone 
wires,  received  a  serious  injury  from  the  current  of  electricity  of  inten- 
sity greater  than  that  applied  to  telephone  wires.    Held,  that  there  was  a 
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question  for  the  jury  whether  the  risk  was  an  obvious  one  to  the  plaintiff, 
and  that  a  nonsuit  was  erroneous. 
(Syllabus  by  the  Court) 

Error  to  the  Supreme  Court 

Action  by  John  Snyer  against  the  New  York  &  New  Jersey  Tele- 
phone Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Arthur  S.  Corbin  and  John  B.  Humphreys,  for  plaintiff  in 
error. 

Edward  A.  &  William  T.  Day,  for  defendant  in  error. 

Magie,  Ch.  J.  —  The  judgment  brought  into  review  by  this  writ 
of  error  was  entered  upon  a  nonsuit  directed  by  the  learned  justice 
of  the  Supreme  Court,  before  whom  the  issue  in  the  cause  was  tried. 
The  plaintiff  in  error,  who  was  the  plaintiff  below,  attacks  the  judg- 
ment, claiming  that  there  was  evidence  to  go  to  the  jury,  and  that 
it  was  erroneous  to  direct,  a  nonsuit. 

The  record  returned,  and  the  bill  of  exceptions,  disclose  that  the 
plaintiff  in  error  was  employed  by  the  defendant  company  as  a  line- 
man. His  action  was  brought  to  recover  damages  for  an  injury 
received  by  him,  which  he  claimed  was  due  to  a  neglect  of  the  duty 
which  the  defendant  company,  as  his  employer,  owed  to  him. 
Although  the  nonsuit  was  not  directed  on  the  ground  that  there  was 
no  proof  of  such  liability  on  the  part  of  the  defendant  but  on  an- 
other ground,  it  is  obvious  that  it  is  important  to  determine  whether 
there  was  evidence  to  go  to  the  jury  on  that  subject,  because  if  it 
be  found  that  the  trial  justice  erred  in  directing  the  nonsuit  on  the 
ground  upon  which  he  put  it,  it  may  still  be  that  it  should  be  sus- 
tained on  the  other  ground.  The  conceded  relation  between  Snyer 
and  the  defendant  company  was  that  of  employer  and  employee.  The 
company  owed  to  him  a  duty  to  take  reasonable  care  that  the  places 
in  which  it  employed  him  to  work  were  safe  for  the  work  which 
he  was  to^  do,  and  if  unusual  and  unexpected  perils  respecting  the 
places  of  work,  or  the  work  itself,  became  known  to  the  company, 
a  duty  was  imposed  on  it  to  make  such  perils  known  to  him.  On 
this  subject  there  was  evidence  to  go  to  the  jury.  The  plaintiff 
was  employed  by  the  company  at  the  time  his  injury  was  received 
in  stringing  telephone  wires  from  pole  to  pole,  over  wires  of  the 
Paterson  &  Passaic  Gas  &  Electric  Light  Company,  which  ran  at 
right  angles  to  the  line  of  wires  which  the  plaintiff  was  stringing. 
There  was  evidence  from  which  the  jury  could  infer  that  the  plain- 
tiff, and  other  workmen  in  the  employ  of  the  company,  had  known 
that  the  wires  of  the  gas  and  electric  light  company  were  cus- 
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tomarily  charged  with  a  current  only  at  night,  and  that  the  current 
was  used  only  for  lighting  the  streets.  There  was  evidence  from 
which  it  could  be  found  that  some  time  before  the  gas  and  electric 
light  company  had  formerly  notified  the  defendant  that  it  had  es- 
tablished a  day  current  along  its  lines  in  the  locality  in  which  plain- 
tiff's injury  was  received,  of  considerable  intensity,  and  the  defend- 
ant company  was  asked  to  instruct  its  workmen  to  take  proper 
precaution  for  their  safety.  The  plaintiff  testified  that  the  fact  that 
the  gas  and  electric  light  company  was  to  send  day  currents 
through  its  wires  was  not  made  known  to  him  by  the  defendant 
company,  nor  was  he  warned  of  the  danger  he  might  incur  by  com- 
ing in  contact  with  those  wires,  directly  or  indirectly  after  currents 
of  the  intensity  stated  were  turned  on  and  carried  through  them  in 
the  daytime.  In  this  respect  there  were  questions  for  the  jury. 
Upon  the  evidence  a  verdict  might  have  been  rendered  finding  the 
defendant  company  derelict  in  its  duty  to  the  plaintiff,  its  employee. 

The  learned  justice,  however,  put  his  determination  to  withhold 
the  case  from  the  jury  upon  the  sole  ground  that  the  evidence  dis- 
closed, as  a  matter  of  law,  that  the  risk  of  injury  which  plaintiff 
took  when  accepting  employment  in  stringing  wires  across  the  wires 
of  an  electric  light  company  was  one  obvious  to  him,  and  which,  by 
acceptance  of  such  employment,  he  assumed,  and  held  that  for 
injuries  thus  received  plaintiff  could  not  hold  his  employer  liable. 
In  directing  a  nonsuit  on  this  ground  I  think  there  was  error.  The 
well-settled  rule  is  that  an  instruction  for  a  verdict,  or  a  direction 
of  a  nonsuit,  cannot  be  supported  unless  it  appears  that,  upon  facts 
which  the  jury  might  find  to  have  been  proved  by  the  evidence, 
with  such  inferences  as  could  be  reasonably  drawn  therefrom,  no 
verdict,  and  no  number  of  verdicts  could  be  supported.  Crue  v. 
Caldwell,  52  N.  J.  Law,  215,  19  Atl.  Rep.  188;  Comben  v.  Belleville 
Stone  Co.,  59  N.  J.  Law,  226,  16  Am.  Neg.  Cas.  719,  36  Atl.  Rep. 
473;  Newark  Passenger  R'y  Co.  v.  Block,  55  N.  J.  Law,  605,  12 
Am.  Neg.  Cas.  288ft,  27  Atl.  Rep.  1067. 

Plaintiff  testified  that  he  was  an  experienced  lineman  and  knew 
that  an  electric  light  wire  became  highly  dangerous  when  a  cur- 
rent of  the  intensity  usually  used  for  electric  light  or  power  is 
passing  through  it.  Such  wires,  however,  give  no  sign  by  their 
appearance  of  the  passing  of  a  current,  or  of  its  intensity.  If  the 
only  evidence  produced  showed  that  plaintiff  had  knowledge  that 
he  was  stringing  wires  over  the  wires  of  an  electric  light  company, 
which  might  be  carrying  a  dangerous  current,  whether  there  was 
thus  disclosed  such  an  obvious  risk  assumed  by  plaintiff  as  would 
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justify  a  nonsuit,  or  whether  the  question  of  assumption  of  risk  on 
such  evidence  should  be  submitted  to  a  jury,  need  not  be  determined. 
For  there  was  other  proof  which,  in  my  judgment,  presented  a 
question  on  the  subject  of  assumption  of  risk  which  should  have 
been  submitted  to  the  jury.  It  could  have  been  found  therefrom 
that  plaintiff,  from  previous  observation,  had  ascertained  that  the 
electric  light  wires  in  that  locality  had  not  been  used  to  carry  any 
electric  current  in  the  daytime,  and  that  plaintiff,  with  other  line- 
men of  the  defendant  company,  went  to  the  place  where  the  wires 
were  to  be  strung  crossing  above  the  electric  light  wires,  on  Sat- 
urday, and  were  engaged  during  the  day  in  that  work.  In  the 
course  of  that  day,  and  for  the  purpose  of  facilitating  their  work, 
they  took  down  the  electric  light  wires,  and  replaced  them  when 
they  quit  work  on  Saturday  afternoon.  The  plaintiff  declares  that 
when  he  handled  the  electric  light  wires,  in  taking  them  down  or 
putting  them  up,  he  felt  what  he  called  a  "  little  tickle,"  but  it  was 
evident  that  there  was  no  dangerous  current  then  passing  through 
the  electric  light  wires.  On  Monday  morning  the  gang  of  men,  of 
whom  plaintiff  was  one,  returned  to  complete  their  work,  and  in 
doing  so  had  to  rearrange  some  of  the  telephone  wires,  which  had 
been  left  on  Saturday  pieced  out  by  wires  of  a  different  size.  They 
engaged  in  replacing  those  pieces  by  wires  of  the  proper  size,  and 
proceeded  so  far  as  to  complete  their  work  in  respect  to  two  or 
three  of  the  telephone  wires.  Plaintiff  was  then  at  the  top  of  a  pole, 
engaged  in  putting  what  is  called  a  sleeve  in  the  last  wire  that  was 
to  be  strung,  when,  without  warning,  he  received  a  shock  which 
caused  him  to  fall,  and  which  terribly  burned  and  maimed  his  hand. 
From  this  evidence  the  jury  might  find  that,  although  an  electric 
light  wire,  if  carrying  its  intense  current,  was  a  danger  which  must 
have  been  known  to  the  plaintiff,  yet  if  they  believed  that  on  Satur- 
day plaintiff  had  assisted  in  taking  down  the  electric  light  wires  and 
found  no  dangerous  current  in  them,  and  on  Monday  he  and  his 
fellow-workmen  had  strung  some  of  their  wires  without  experienc- 
ing any  shock  from  the  electric  light  wires,  although  the  telephone 
wires,  it  may  well  be  inferred,  sagged  down  upon  and  came  in  con- 
tact with  them,  I  think  there  was  a  question  for  the  jury  whether 
or  not  the  danger  of  injury  from  a  current  through  the  electric  light 
wires  was,  under  those  circumstances,  an  obvious  one,  the  risk  of 
injury  from  which  he  must  be  deemed  to  have  assumed. 

The   nonsuit  cannot  be   sustained   in   my  judgment  on   either 
ground,  and  the  judgment  must  be  reversed  for  a  venire  de  novo. 
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ROCCO  V.  F.  A.  GILLESPIE  CO. 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  1906. 


MASTER  AND  SERVANT  —  FELLOW-SERVANTS.  —  1.  A  servant  en- 
gaged in  the  excavation  of  a  trench  and  the  foreman  directing  the  work 
are  fellow-servants  in  a  common  employment 

SAME —  TRENCH  NOT  SHEATHED  CAVING  IN  AND  WORKMAN 
KILLED.  —  2.  Where  the  danger  is  created  as  the  work  advances,  and  is 
as  obvious  to  the  servant  as  it  is  to  the  master,  and  the  master  has  pro- 
vided the  means  with  which  the  servant  may  protect  himself,  when  pro- 
tection becomes  necessary,  and  the  servant  is  injured  through  his  failure 
to  use  the  means  thus  provided,  the  master  is  not  liable. 
Pitney,  Bogert  and  Vroom,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Antonio  Rocco,  administrator  of  Bernatino  Rocco, 
against  the  F.  A.  Gillespie  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  A.  Kiernan,  for  plaintiff  in  error. 

Charles  D.  Thompson,  for  defendant  in  error. 

Fort,  J.  —  The  plaintiff's  intestate  came  to  his  death  as  the  re- 
sult of  the  caving  in  of  a  trench  in  which  he  was  working.  The 
contention  of  the  plaintiff  was  that  the  accident  was  due  to  the  negli- 
gence of  the  defendant,  through  its  foreman,  in  not  sheathing  the 
trench  to  prevent  caving.  There  was  proof  that  the  material  for 
sheathing  was  on  the  ground  and  accessible  to  the  workmen,  and 
that  it  was  the  custom  and  duty  of  the  workmen  to  attend  to  placing 
the  material  when  necessary.  The  trench  being  dug  was  about  ten 
feet  wide  at  the  top  and  five  at  the  bottom,  and  was  for  the  laying 
of  water  pipes  of  large  dimensions.  The  plaintiff's  intestate  had 
been  working  in  this  character  of  trench  work  for  upwards  of  eigh- 
teen months,  and  was  familiar  with  this  kind  of  excavation  work 
and  with  the  fact  that  sheathing  was  used  to  prevent  caving  when 
the  excavation  had  reached  a  certain  depth  or  the  nature  of  the 
land  otherwise  required  it.  Where  the  earth  caved,  at  the  point 
where  deceased  was  thereby  caught  in  the  trench,  it  was  filled  land. 
The  duty  to  protect  themselves  against  the  earth's  caving,  by  the 
use  of  sheathing,  was  proved  to  be  upon  the  workmen  themselves. 
On  this  state  of  facts,  when  the  plaintiff  rested,  there  was  a  non- 
suit, and  in  this  we  think  there  was  no  error. 
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The  work  itself  involved  the  place  of  working 
the  work  of  excavation  made  the  place  of  workinj 
was  creating  his  own  place  to  work  in,  and  was  co; 
it,  and  making  it  more  and  more  dangerous  as  the 
He  could  know,  as  well  as  the  master,  and  even  b 
danger  of  the  place.    It  was  under  his  constant  c 
dangers  were  of  his  own  creation,  and  clearly  inci<      I 
That  such  dangers  would  arise  was  known  to  botl 
the  servant,  and  the  master,  with  this  knowledge  i      I 
would  thus  arise  during  the  progress  of  the  woi 
the  usexof  his  servant  when  he  found  its  use  neces 
ing  with  which  the  servant  could  protect  himself,  ;     I 
care  for  his  own  safety,  would  protect  himself.    Th     . 
duty  of  the  master  in  such  a  case.    It  is  said  that 
the  work  was  required  to  attend  to  the  sheathing     i 
it  was  placed  in  position  when  necessary  for  the  saf 
men  in  the  trench.    Concede  this  to  be  true  —  altl 
does  not  establish  it  to  be  a  fact,  still  that  does  not 
upon  the  master.    The  foreman  was  working  in  t 
work  as  the  deceased,  and  actively  participating  in 
was  a  fellow-servant.    The  fact  that  he  was  foreira 
cern.    The  "  superior  servant  rule,"  as  a  limitation  u\ 
exemption  from  liability  to  a  servant  for  the  neglige: 
servant,  does  not  obtain  in  this  State.    Knutter  v.  N 
Co.,  67  N.  J.  Law,  646,  12  Am.  Neg.  Rep.  109,  52  A 
L.  R.  A.  808.    The  master  is  not  liable  for  an  injur 
servant  from  the  negligence  of  a  fellow-servant  in  tl 
ployment,  if  such  servants  are  selected  with  reasonab 
layers  who  build  a  sewer  are  in  common  employ  i 
laborers  who  excavate  and  sheath  the  trench,  and  th« 
directs  the  work.     Curley  v.  Hoff,  62  N.  J.  Law,  75  ! 
Rep.  668,  42  Atl.  Rep.  731. 

The  plaintiff  in  error  relies  upon  the  case  of  Van  : 
Thornton,  58  N.  J.  Law,  160,  16  Am.  Neg.  Cas.  68d  , 
380 ;  but  a  careful  examination  of  that  case  will  : ! 
master's  liability  was  there  placed  upon  the  ground  1 1 
in  the  earth  being  excavated  a  danger  that  was  know ; 
ter,  or  which,  by  the  exercise  of  reasonable  care  h: 
known,  which  was  neither  known  to  the  servant  nor  c 
in  his  work.  The  danger  there  arose  from  the  ex 
earth,  within  three  feet  of  the  point  where  the  servant 
ing,  of  recently  filled  earth  covering  a  water  pipe,  .; 
Vol.  XX— 41 
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surface  of  which  filled  ground,  over  the  water  pipe,  the  excavated 
earth  from  the  trench  the  servant  was  digging  was  being  placed, 
thus  causing  the  caving  of  the  filled  earth  over  the  water  pipe  into 
the  trench  which  the  servant  was  excavating.  This  danger  was 
known  to  the  master,  but  was  undisclosed  latent  danger  to  the 
servant.  The  Van  Steenburgh  case  is  placed,  for  its  support,  upon 
Steamship  Co.  v.  Ingebregsten,  57  N.  J.  Law,  400,  16  Am.  Neg. 
Cas.  673,  31  Atl.  Rep.  619,  51  Am.  St.  Rep.  604.  A  careful  ex- 
amination of  these  two  cases  will  show  that  the  rules  of  law  stated 
therein,  when  applied  to  the  facts  in  the  case  before  us,  sustain  the 
result  here  reached. 

The  judgment  of  the  Supreme  Court  is  affirmed. 

Pitney,  Bogert  and  Vroom,  J  J.,  dissent. 


VAN  BLARCOM  v.  CENTRAL  R.  CO.  OF  N.  J. 

Court  of  Errors  and  Appeals,  New  Jersey,  June,  1906. 


APPEAL  —  EXCEPTIONS  —  PRACTICE.  —  1.  In  an  action  to  recover 
damages  for  the  death  of  plaintiffs  intestate,  claimed  to  have  been  occa- 
sioned by  the  negligence  of  the  defendant,  his  employer,  the  trial  judge, 
in  his  charge,  told  the  jury  that  there  were  certain  legal  rules  which 
govern  the  liability  of  the  defendant,  and  then  stated  such  rules.  An 
exception  to  one  of  the  statements,  allowed  generally,  will  bring  it  into 
review  in  a  reviewing  court,  although  the  exception  did  not  state  the 
ground  on  which  exceptant  claimed  that  it  was  erroneous. 

RAILROADS  —  MASTER  AND  SERVANT  —  EMPLOYEE  RIDING 
HOME  ON  ENGINE  THAT  WAS  DERAILED.  — 2.  It  was  erroneous 
to  instruct  the  jury  that  a  railroad  company  owed  to  its  employee,  riding 
on  its  train  in  the  course  of  his  employment,  the  duty  to  use  a  high 
degree  of  care  in  the  construction  and  maintenance  of  its  tracks.  Smith  v. 
Erie  R.  R.  Co.,  52  Atl.  Rep.  634,  67  N.  J.  Law,  636,  59  L.  R.  A.  302, 
followed. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Andrew  Van  Blarcom,  administrator  of  Charles  E. 
Brooks,  against  the  Central  Railroad  Company  of  New  Jersey. 
Judgment  for  plaintiff  was  affirmed  in  the  Supreme  Court  (60  Atl. 
Rep.  182),  and  defendant  brings  error.     Reversed. 

George  Holmes,  for  plaintiff  in  error. 

William  Mayo  Atkinson,  for  defendant  in  error. 
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Magie,  Ch.  J.  —  The  judgment  of  the  Supren 
into  review  by  this  writ  of  error,  affirmed  a  judgn 
Court  of  the  county  of  Essex,  entered  upon  a  verd 
action  by  an  administrator  to  obtain  damages  on  ' 
death  of  his  intestate,  which  was  claimed  to  have 
negligence  of  the  plaintiff  in  error.     Of  the  numt 
of  error  presented  in  the  Supreme  Court  and  h« 
been  deemed  of  sufficient  importance  to  require 
question  is  raised  upon  an  assignment  of  error  : 
exception  to  a  portion  of  the  charge  of  the  trial  j 
To  make  intelligible  the  point  thus  presented,  it  is  j 
the  evidence  disclosed  that  the  intestate  was  in  tl 
railroad  company  at  the  time  of  his  death.      It  a 
with  others,  was  riding  upon  a  locomotive  engine 
of  their  work,  and  were  returning  to  the  place  whet 
would  be  left  for  the  night,  and  they  would  go 
While  the  locomotive  was  proceeding  in  that  dire 
rails,  was  overturned,  and  the  intestate  received  inji 
he    died.  It   is   obvious,    from    these    facts,    that   tf 
whether  the  railroad  company,  the  employer  of  tl 
failed  in  the  performance  of  any  duty  which  it  ( 
ployee.     The  evidence  was  directed  to  the  neglige; 
pany  in  keeping  its  roadbed  safe  for  the  travel  of 
thereon.     This  court  has  recently  had  before  it,  fc 
the  question  of  what  duty  a  railroad  company  owes  t 
when  they  are  required,  in  the  performance  of  their 
on  its  trains.      It  was  settled  that  a  railroad  comp 
other  employers  of  labor,  is  required  to  take  rea: 
provide  safe  places  for  its  employees  to  perform  th 
upon  the  same  principle,  bound  to  exercise  reason; 
construct  and  maintain   (he  tracks  and  roadbed  as    i 
reasonably  safe  for  such  travel.     It  was  declared  tha 
trainmen  are  concerned,  the  tracks  and  roadbed  cc 
rule  which  imposes  on  the  employer  the  duty  to  tak 
places  in  which,  and  the  appliances  with  which,  his 
work,  shall   be   reasonably   safe   for  the   purpose. 
R.  R.,  67  N.  J.  Law.  636.  52  Atl.  Rep.  634,  59  L.  R. 
The  exception  on  which  the  assignment  of  error 
tion  was  based  was  directed  to  a  passage  from  the 
trial  judge,  which  reads  thus:    "  In  the  first  place,  il 
gation  of  this  railroad  company  to  use  a  high  degt 
keep  its  roadbed  in  a  safe  condition  for  the  uses  for 
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designed."  The  instruction  was  deemed  to  be  erroneous  by  the 
Supreme  Court,  and  we  entirely  concur  in  the  view  expressed  in 
that  court  on  that  subject.  The  duty  which  devolved  on  the  rail- 
road company  was  limited  to  the  exercise  of  reasonable  care  for 
the  safety  of  its  tracks  and  roadbed.  That  duty  should  have  been 
placed  before  the  jury,  and  they  should  have  been  directed  to  find 
whether  the  roadbed  was  in  the  condition  which  reasonable  care 
would  have  produced.  To  direct  them  that  the  company  owed  a 
duty  expressed  by  the  words  "  a  high  degree  of  care  "  tended  to 
mislead,  and  must  have  been  injurious  in  its  result.  Notwithstand- 
ing the  Supreme  Court  was  convinced  that  the  charge,  in  the  re- 
spect complained  of,  was  erroneous,  it  declined  to  reverse  the 
judgment,  for  the  reason  that  the  exception,  which  was  directed  to 
the  clause  above  quoted,  did  not  express  the  ground  upon  which 
the  direction  of  the  trial  judge  was  claimed  to  be  erroneous,  and 
therefore  that  the  exception  could  not  draw  into  review  the  alleged 
error.  This  view,  we  think,  was  erroneous.  The  trial  judge 
prefaced  the  instruction  which  was  excepted  to  by  a  statement  that 
the  question  for  decision  was  as  to  the  legal  liability  of  the  defend- 
ant, and  declared  that  there  are  certain  legal  rules  that  govern 
such  liability.  Then  followed  the  instructions  excepted  to.  The 
bill  of  exceptions  was  allowed  generally,  and  the  plaintiff  in  error 
was  not  required  by  the  trial  judge  to  insert  in  it  the  ground  of 
objection.  This  court  has  declared  that  when  an  exception  is 
prayed  to  a  distinct  and  separate  proposition  of  law  laid  down 
in  a  charge  to  a  jury,  and  the  trial  judge  allows  it  generally,  the 
exception  will  draw  into  review  any  objection,  on  any  ground,  ap- 
pearing in  the  bill  of  exceptions.  A  distinction  exists  between  ex- 
ceptions taken  in  the  course  of  the  trial  and  exceptions  taken  to  the 
charge  after  the  evidence  has  closed ;  and  it  was  declared  here  that,, 
when  a  trial  judge  lays  down  in  his  charge  a  single  legal  proposition 
which  a  party  deems  erroneous  and  injurious,  he  may  specifically 
except  to  that  proposition.  Such  an  exception  is  an  averment 
that  the  proposition,  in  its  application  to  the  case,  is  erroneous  in 
point  of  law,  and  it  will  be  available,  although  it  does  not  state  the 
argument  or  grounds  on  which  error  is  predicated.  Packard  v. 
Bergen  Neck  R.  R.  Co.,  54  N.  J.  Law,  553,  25  Atl.  Rep.  506; 
Crater  v.  Binninger,  33  N.  J.  Law,  513,  97  Am.  Dec.  737.  When 
the  trial  judge  declared  that  he  was  laying  down  the  legal  rules 
respecting  the  liability  of  the  railroad  company,  and  then  declared 
as  one  of  such  rules  that  the  company  was  bound  to  exercise  a 
high  degree  of  care,  an  exception  to  that  proposition  was  a  claim 
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that  the  instruction  embodied  therein,  in  its  application  to  the  case, 
was  erroneous,  and  if  the  exception  was  allowed  generally,  it  is 
available  in  a  reviewing  court,  although  it  did  not  state  the  ground 
on  which  its  erroneous  nature  was  claimed. 

As  we  find  the  rule  of  duty  laid  down  was  erroneously  stated, 
the  judgment  must  be  reversed  for  a  venire  de  novo. 


MCCOY  V.  NEW  YORK  CENTRAL  &  HUDSON 

RIVER  R.  CO. 

•   Court  of  Appeals,  New  York,  May,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  —  FAILURE  OF  COM- 
PANY TO  PROMULGATE  RULES  FOR  EMPLOYEES  CLEAN- 
ING LOCOMOTIVES.  —  Where  no  rule  had  been  promulgated  by  a  rail- 
road company  for  the  protection  of  its  employees  who  were  required  to 
go  under  the  engines  to  clean  out  the  ashes,  and  while  an  employee  was 
so  engaged  he  was  injured  by  the  premature  starting  of  the  engine  by 
the  hostler  whose  custom  it  was  to  rely  on  the  employee  to  call  out  that 
he  was  safe  before  moving  the  engine,  the  question  of  the  company's 
negligence  in  not  promulgating  a  written  rule  should  have  been  sub- 
mitted to  the  jury  (i). 

• 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment 

Action  by  Ryerson  McCoy  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  From  a  judgment  of  the* 
Appellate  Division,  Fourth  Department,  overruling  plaintiff's  ex- 
ceptions there  heard  in  the  first  instance,  denying  plaintiff's  motion 
for  a  new  trial,  and  directing  judgment  in  favor  of  defendant  dis- 
missing the  complaint  on  a  nonsuit  ordered  by  the  trial  judge  (91 
N.  Y.  Supp.  1 102,  100  App.  Div.  513),  and  denying  plaintiff's  ap- 
plication for  leave  to  appeal  (92  N.  Y.  Supp.  n 33,  102  App.  Div. 
620),  plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

C.  D.  Kiehel,  for  appellant. 

Daniel  M.  Beach,  for  respondent. 

Edward  T.  Bartlett,  J.  —  The  Appellate  Division  having  de- 
nied the  plaintiff's  application  for  leave  to  appeal,  permission  was 
granted  by  a  judge  of  this  court.     The  plaintiff  seeks  to  recover 

1.  See  Note  on  the  Subject  of  Rules  and  Regulations  following  this 
case. 
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damages  for  personal  injuries  received  in  the  yard  of  the  defendant 
company  at  East  Rochester,  on  a  branch  track,  which  was  used  for 
hoeing  the  ashes  out  of  engines  before  taking  them  into  the  round- 
house for  certain  purposes.  The  time  of  the  accident  was  between 
sundown  and  dark  on  the  ioth  of  July,  1900.  The  plaintiff  en- 
tered the  employ  of  the  defendant  on  the  23d  of  January,  1900.  It 
was  the  custom  of  the  defendant  when  its  engines  arrived  in  the 
yard  at  East  Rochester  to  run  them  upon  a  certain  track  for  the 
purpose  of  removing  therefrom  the  ashes  in  the  firebox  and  ash  pan; 
for  this  purpose  two  men  were  employed,  a  hostler  and  a  hoer ;  the 
duty  of  the  hostler  was  to  run  the  engine  as  temporary  engineer, 
to  shake  down  the  ashes  into  the  ash  pan  and  to  remain  in  the  cab 
until  work  was  completed ;  the  hoer  crawled  under  the  engine  with 
two  hoes,  one  long  the  other  short,  and  a  lantern.  On  the  even- 
ing of  the  accident  there  were  three  engines  on  the  waiting  track, 
and  the  hostler  said  to  the  plaintiff  that  he  must  "  hurry  up ;  that 
there  was  a  helper  to  go  out."  The  plaintiff  testified  as  follows 
under  cross-examination :  "  I  got  right  under  the  engine,  and 
hoed  it  out.  I  went  in  between  the  pilot  wheel  and  the  first  driver, 
then  I  went  back  to  the  front  end  of  the  ash  pan  and  that  was  just 
back  of  the  axle  of  the  middle  driver.  The  back  of  the  ash  pan 
shows  right  here.  The  front  of  the  ash  pan  comes  about  here. 
Here  is  where  I  get.  I  get  back  here.  I  get  back  between  the 
two  first  drivers,  there,  I  had  the  hoes  and  lantern,  and  I  hoed  out 
the  ashes  as  the  hostler  shook  them  down  to  me.  Lyon  (the 
hostler)  called  to  me  after  he  got  through  shaking.  I  heard  him 
holler  when  he  was  done  shaking.  I  could  hear  him  plainly.  He 
was  right  in  the  cab.  I  couldn't  say  how  far  Lyon  was  from  me. 
I  dont  know  the  length  of  the  engine.  I  think  it  was  further  than 
ten  or  fifteen  feet  from  me  to  him.  He  was  about  here  and  I 
would  be  here,  probably  twenty-five  feet.  The  distance  would  be 
from  the  cab  to  the  space  between  the  first  and  second  drivers. 
After  he  called  to  me  that  he  was  through  shaking,  I  finished  the 
work  of  cleaning  out  the  ashes  from  the  pan,  then  I  put  out  my 
tools,  first,  as  I  always  did,  and  started  to  climb  out  just  the  way  I 
got  in,  between  the  front  driver  and  the  pilot,  the  front  wheel,  and 
when  I  was  part  way  out  the  engine  moved  backwards,  and  this 
front  wheel  caught  my  leg  at  the  ankle  and  cut  it  off."  It  was  the 
practice  of  the  hostlers  and  hoers  to  proceed  as  follows:  The 
hostler,  when  all  the  ashes  had  been  shaken  down,  would  indicate 
that  fact  by  calling  out  or  ringing  the  bell  of  the  engine ;  the  hoer 
after  finishing  his  work  would  crawl  from  beneath  the  engine  at 
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the  point  where  he  entered,  and  having  reache 
he  would  either  exhibit  himself  to  the  hostlei 
right." 

There  is  no  evidence  in  this  case  that  the  < 
established  any  rule,  written  or  unwritten,  in  rej 
in  which  this  very  dangerous  work  should  be 
admitted  that  the  hostler  had  received  no  word 
that  he  had  reached  a  place  of  safety,  but  rec 
engine,  cutting  off  the  leg  of  plaintiff.     The  c< 
rests  his  claim  that  the  defendant  was  negligent  t 
i.  "In  its  failure  to  make  and  promulgate  a  rule 
protection  of  the  plaintiff  in  his  employment  as  a 
cinders  under  the  locomotives  in  the  defendant 
"  in  its  failure  to  have  and  maintain  ash  pits  bet 
the  tracks  upon  which  the  engines  were  clean* 
defendant  had  in  use  and  was  maintaining  long 
time  of  the  accident  such  ash  pits  in  its  yards  in  < 
the  line  of  its  railroad." 

In  regard  to  the  second  ground  above  stated,  tl 
appear:     It  was  the  practice  of  the  defendant,  a 
cleaning  the  engines  was  completed,  to  send  mei 
to  shovel  the  ashes  and  deposit  them  on  either  s 
The  pile  of  ashes  so  deposited  was  allowed  to  re< 
three  feet  or  more  before  they  were  removed.     T 
fied  as  follows :    "  At  the  time  this  accident  occurn 
about  four  feet  high  on  the  north  side  of  the  trad 
feet  on  the  south  side ;  they  were  piled  right  up  fro 
were  piled  slanting  right  up  from  the  rail  over  on 
higher  on  the  north  side  than  it  was  on  the  south 
not  get  out  at  all  on  the  north  side,  but  you  coul 
south  side  by  crawling  up  hill  on  this  pile  of  ashes, 
not  inclined  to  rest  our  opinion  of  the  defendan 
the  second  ground  as  stated,  it  is  evident  that 
cinders  were  allowed  to  accumulate  to  an  extent 
creased  the  peril  to  which  the  plaintiff  and  othei 
subjected  when  getting  from  beneath  the  engine 
may  very  well  be  that  the  existence  of  ash  pits  w 
mode  of  conducting  the  work,  yet  the  evidence 
definite  to  present  the  question  in  a  satisfactory 
court  has  had  occasion  to  deal  with  cases  involv 
repairers  when   working  under  cars  upon  the  i 
track;  also  as  to  the  safety  of  inspectors  of  cars 
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the  discharge  of  their  duties  in  depots,  where  trains  were  making 
temporary  stops.  It  is  very  apparent  from  the  evidence  in  this 
case  that  the  duty  of  an  ash  hoer  beneath  an  engine  is  even  more 
perilous  than  the  employment  of  inspectors  and  repairers. 

In  Abel  v.  D.  &  H.  C  Co.,  103  N.  Y.  581,  9  N.  E.  Rep.  325,  16 
Am.  Neg.  Cas.  807^  57  Am.  Rep.  773,  the  plaintiff's  testator  was  a 
car  repairer  in  the  employ  of  the  defendant,  and  while  under  one 
of  its  cars  standing  upon  a  side  track  engaged  in  making  repairs, 
its  employees,  using  an  engine  carelessly  backed  a  car  against  it, 
and  thus  he  came  to  his  death.     This  court  said :    "  The  principal 
claim  on  the  part  of  the  plaintiff  is  that  the  evidence  tended  to  show 
that  the  defendant  had  not  made  and  promulgated  proper  rules  for 
the  government  of  its  employees,  and  hence  that  its  negligence  in 
that  respect  should  have  been  submitted  to  the  jury.     The  law  im- 
poses upon  a  railroad  company  the  duty  to  its  employees  of  dili- 
gence and  care,  not  only  to  furnish  proper  and  reasonably  safe 
appliances  and   machinery  and   skilled  and  careful   coemployees, 
but  also  to  make  and  promulgate  rules  which,  if  faithfully  observed, 
will  give  reasonable  protection  to  the  employees.     Slater  v.  Jewett, 
85  N.  Y.  61,  16  Am.  Neg.  Cas.  772,  39  Am.  Rep.  627;  Besel  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  70  N.  Y.  171,  16  Am.  Neg.  Cas.  806*; 
Sheehan  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  91  N.  Y.  339,  16  Am.  Neg. 
Cas.  788 ;  Dana  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  92  N.  Y.  639,  16  Am. 
Neg.  Cas.  789ft.    *    *    *    It  matters  not  that  there  was  a  custom 
or  rule  among  the  repairmen  in  the  employ  of  the  defendant  at 
Mechanicville  that  they  should  place  a  red  flag  at  each  end  of  the 
cars  which  they  were  repairing.      It  does  not  appear  that  the  rule 
was  regularly  promulgated  by  the  defendant,  or  that  obedience  to 
it  was  required  by  the  defendant;  nor  does  it  appear  that  it  was 
printed  or  generally  known  to  the  engineers  engaged  in  running 
trains.    *    *    *    We  do  not  perceive  how  it  was  possible  to  say,  as 
matter  of  law,  that  the  rules  of  the  defendant  were  proper  and 
sufficient  for  the  protection  of  its  repairmen,  and  that  it  should  not 
have  taken  greater  precautions,  by  rules  or  otherwise,  for  their 
safety.     We  think  the  facts  should  have  been  submitted  to  the  jury, 
and  that  the  nonsuit  was  improper."      This  case  is  particularly 
applicable  to  the  one  at  bar,  in  that  the  company  had  promulgated 
no  rule  for  the  safety  of  employees  engaged  in  the  occupation  of 
this  plaintiff,  but  that  whatever  rule  or  mode  of  procedure  existed 
among  the  employees  appears  to  have  been  a  custom  or  practice 
adopted  by  them  for  their  own  safety,  which  necessarily  lacks  the 
importance  and  force  of  a  rule  enacted  by  the  defendant,  printed 
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among  its  general  rules,  and  to  which  implicit  obedience  would  be 
required. 

In  Devoe  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  174  N.  Y.  1,  66  N.  E. 
Rep.  568,  the  case  of  plaintiff's  intestate,  who  was  a  car  inspector, 
is  presented.  The  facts  in  the  case  cited  were  more  favorable  to 
the  defendant  than  in  the  case  at  bar.  The  evidence  was  undis- 
puted that  at  the  time  of  the  death  of  intestate,  and  for  some  time 
prior  thereto,  defendant's  foreman  of  the  car  department,  without 
instructions  from  the  company,  had  made  and  promulgated  a  verbal 
rule  and  instituted  a  practice  at  its  station  in  Syracuse,  where  this 
accident  occurred,  which,  if  observed,  might  have  prevented  the 
casualty.  The  substance  of  this  rule  was  that  an  inspector  was 
forbidden  to  go  under  a  car  without  protecting  himself  by  putting 
a  man  on  guard.  The  trial  judge  left  it  to  the  jury  to  say,  as  mat- 
ter of  fact,  whether  this  was  a  reasonable  rule  under  the  circum- 
stances. The  jury  rendered  a  verdict  for  the  plaintiff.  It  would 
seem  quite  clear  that  in  the  hurry  of  inspecting  the  cars  of  a  train 
that  was  making  a  three  or  five  minutes'  stop  at  a  station  it  was 
quite  impracticable  for  the  inspector  to  hunt  up  some  man  who 
would  stand  guard  over  the  car  under  which  he  was  making  an 
inspection,  or  how  efficacious  the  presence  of  such  a  person  would 
prove  when  standing  a  long  distance  from  either  end  of  the  train 
where  engines  or  additional  cars  might  be  attached.  The  Appellate 
Division  reversed  the  judgment  entered  upon  the  verdict  upon  ques- 
tions of  law  only,  and  an  appeal  was  taken  to  this  court.  Judge 
Vann,  writing,  said :  "  When  the  business  of  a  master  is  such  that 
the  safety  of  one  servant  depends  upon  the  way  in  which  other 
servants  do  their  work,  it  is  his  duty  to  make,  promulgate  and 
enforce  reasonable  and  sufficient  rules  for  the  protection  of  the 
servant  exposed  to  danger.  *  *  *  While  the  defendant  was 
without  any  printed  rule  upon  the  subject,  except  the  one  quoted, 
which  was  a  dead  letter  because  it  was  not  enforced,  its  foreman 
of  the  car  department  testified  that  he,  without  instructions  from 
the  company,  or  from  any  superior  officer,  had  established  a  prac- 
tice by  verbal  directions  to  certain  empl-  yees  which  in  his  opinion 
afforded  ample  protection.  *  *  *  TJie  duty  of  a  master  in  mak- 
ing rules  is  measured  by  the  law  of  ordinary  diligence.  That  law 
varies  with  the  situation,  for  what  would  be  ordinary  diligence 
under  one  set  of  facts  would  be  negligence  in  another.  If,  how- 
ever, under  the  circumstances  of  a  particular  case,  the  maste*  has 
met  the  obligation  of  ordinary  diligence  in  making  and  enforcing 
a  rule,  he  is  free  from  liability,  even  if  some  other  rule  would  have 
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been  safer  and  better.  The  law  requires  him  to  make  and  promul- 
gate reasonably  safe  and  proper  rules,  and  if  he  does  so  he  is  not 
liable,  even  if  he  might  have  made  safer  and  more  effective  rules. 
If  a  rule  is  actually  made  the  question  still  remains  whether  it  is 
proper  and  sufficient  under  the  circumstances,  for  due  diligence  is 
not  satisfied  by  an  insufficient  and  inadequate  rule.  There  is  an 
essential  distinction  between  rules  made  by  a  master  for  his  own 
protection,  and  the  regulation  of  his  business  in  his  own  interest, 
and  those  made  for  the  protection  of  his  servants,  for  in  the  one 
case  the  sufficiency  affects  no  one  but  himself,  while  in  the  other 
the  lives  and  limbs  of  his  servants  are  involved.  Hence,  it  has 
been  held  that  the  reasonableness  of  rules  to  regulate  the  purchase 
and  surrender  of  tickets,  the  checking  of  baggage,  ingress  and 
egress  from  trains  and  the  like,  is  a  question  of  law.  Vedder  v. 
Fellows,  20  N.  Y.  126;  Avery  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  121 
N.  Y.  31,  44,  24  N.  E.  Rep.  20.  *  *  *  When,  however,  as  in 
this  case,  the  situation  was  complicated  owing  to  the  large  number 
of  tracks  and  trains,  and  the  rule  was  not  only  verbal,  leaving  its 
enforcement  to  the  unaided  recollection  of  a  simple  announcement, 
but  the  delay  in  finding  the  depot  master,  the  difficulty  of  getting 
men  to  act  as  watchmen,  the  danger  of  taking  them  from  other 
employment  and  the  temptation  to'  run  a  momentary  risk  rather 
than  to  consume  time  in  order  to  be  safe,  were  so  great  that  the 
question  of  the  sufficiency  of  the  verbal  instructions  was  for  the 
jury.  Abel  v.  D.  &  H.  Canal  Co.,  103  N.  Y.  581,  16  Am.  Neg. 
Cas.  8o7n,  9  N.  E.  Rep.  325,  57  Am.  Rep.  773,  s.  c,  128  N.  Y.  662, 
667,  28  N.  E.  Rep.  663 ;  Ford  v.  L.  S.  &  M.  S.  R'y  Co.,  124  N.  Y. 
493,  16  Am.  Neg.  Cas.  8i4»,  26  N.  E.  Rep.  1101,  12  L.  R.  A.  454; 
Berrigan  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  131  N.  Y.  582,  585,  16 
Am.  Neg.  Cas.  803*1,  30  N.  E.  Rep.  57 1  Doing  v.  N.  Y.,  O.  &  W. 
R'y  Co.,  151  N.  Y.  579,  45  N.  E.  Rep.  1028;  Dowd  v.  N.  Y.,  O.  & 
W.  R'y  Co.,  170  N.  Y.  459,  63  N.  E.  Rep.  541." 

The  cases  cited  illustrate  the  general  legal  principles  applicable 
to  railroad  companies  in  enacting  rules  for  the  protection  of  their 
employees.  In  the  case  before  us  we  have  a  state  of  facts  differing 
in  many  particulars  from  those  presented  in  any  of  the  cases  cited. 
It  is  obvious  that  the  physical  conditions  surrounding  the  plaintiff 
when  engaged  in  his  work  exposed  him  to  great  peril.  As  before 
pointed  out,  the  mode  of  procedure  adopted  by  the  men  was  that 
when  all  the  ashes  were  shaken  down  the  hostler  would  announce 
the  fact  verbally  or  by  ringing  the  bell  of  the  engine;  thereupon 
the  hoer,  after  finishing  his  work,  would  remove  his  tools  and  him- 
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self  to  a  place. of  safety  and  announce  the  fact  to  the  hostler  by 
calling  out  "  all  right,"  or  exhibiting  himself  in  person. 

In  view  of  the  great  peril  surrounding  this  work,  a  rule  promul- 
gated by  the  company  might  well  be  printed  among  its  general 
rules,  requiring  the  hoer  to  reach  a  place  of  safety  in  sight  of  the 
hostler.  The  confusion  and  noise  existing  in  a  railroad  yard  where 
engines  and  cars  are  in  almost  constant  motion  and  steam  escaping 
to  a  greater  or  less  extent,  renders  it  hazardous  to  trust  to  the 
calling  out  of  the  hoer  that  he  has  reached  a  place  of  safety;  the 
hostler  might  be  misled  by  the  noise  and  confusion,  and  mistakenly 
assume  that  he  had  heard  the  voice  of  his  associate.  We  are  of 
opinion  that  it  was  a  question  of  fact  for  the  jury  as  to  the  duty  of 
the  defendant  to  have  promulgated  a  written  rule  in  view  of  the 
dangerous  surroundings  of  the  work  of  hoers  of  ashes  and  cinders 
underneath  engines,  and  whether  its  failure  to  do  so  was  negli- 
gence, rendering  it  liable  to  the  plaintiff  in  damages  for  the  in- 
juries he  sustained. 

The  order  and  judgment  of  the  Appellate  Division  should  be 
reversed,  with  costs  to  the  plaintiff  in  all  the  courts  to  abide  the 
event,  and  a  new  trial  ordered. 

Vann,  Werner  and  Willard  Bartlett,  J  J.,  concur.  Cullen, 
C.  J.,  and  O'Brien  and  Haight,  JJ.,  dissent 

Ordered  accordingly. 


NOTES  OF  RECENT  CASES  RELATING  TO  THE  DUTY  OF  MAS- 
TERS TO  MAKE,  PROMULGATE  AND  ENFORCE  RULES  AND 
REGULATIONS  FOR  THE  GUIDANCE  AND  PROTECTION  OF 
SERVANTS,  AND  THE  DUTY  OF  SERVANTS  TO  OBEY  THEM. 

i.  Duty  off  Master  to  Provide  Reasonable  Rules  and  Regula- 
tions ffor  Protection  off  Servants. 
a.  When  Violation  off  Rules  by  Servant  Is  Not  Negligence. 

3.  When    Violation    off    Rules    by    Servant    Is    Contributory 

Negligence  or  Assumption  off  Risk. 

4.  When  Servant  Does  Not  Assume  Risk  off  Master  or  Viola- 

tion off  Rules  by  Fellow-Servant. 

5.  Violation  off  Rules  by  Fellow-Servant. 

6.  Violation  of  Rules  Must  Be  Proximate  Cause  of  Injury. 

7.  When  Necessity,  Sufficiency  and  Reasonableness  off  Rules 

Are  ffor  Determination  by  Jury. 

8.  When  Necessity,  Sufficiency  and  Reasonableness  off  Rules 

Are  Questions  ffor  Court. 
0.  Questions  off  Pleadings. 

10.  Questions   off   Evidence,    Instructions,   and    Existence   and 
Construction  off  Rules. 
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I.  The  Muter  I*  Bound  to  Provide  Safe,  Adequate,  Practical  and 
Reasonable  Rules  Where  the  Baslaess  Is  Exteaslve,  Complicated 
or  Dangcroui,  or  Comprised  of  Many  Department*,  and  to  En- 
force Them,  and  Failure  so  to  Do  Is  Negligence. 
In  Punkowski  v.  New  Castle  Leather  Co.,  (Del.  1904)   16  Am.  Neg.  Rep. 
142,  57  Atk  Rep.  559,  4  Penne.  (Del.)  544,  't  appeared  that  an  inexperienced 
boy  of  sixteen,  working  at  a  putting  out  machine  in  a  morocco  factory,  ordered 
by  his  foreman  to  hold  a  piece  of  skin  called  shanks  on  the  table  of  the 
machine  after  it  had  ascended  and  passed  between  the  rolls  of  the  machine, 
they  being  hidden  from  his  view  by  a  hood,  had  his  hand  caught  and  drawn 
down  between  the  rollers  and  crushed.     The  shanks  were  very  small.      The 
court  charged  the  jury  there  was  no  duty  on  the  master's  part  to  make  rules 
where  the  business  was  not  so  large  or  complicated  as  to  make  his  personal 
supervision  impracticable.    There  was  a  verdict  for  the  defendant. 

In  Shuster  v.  Philadelphia  B.  &  W.  R.  Co.,  (DeL  Sup.  1006)  62  Atl 
Rep.  689,  a  car  inspector  was  ordered  to  run  a  damaged  car  on  a  track  which 
he  was  informed  was  clear.  It  struck  a  car  on  the  track  and  ran  over  and 
demolished  the  cabin  car  to  which  it  was  attached  on  which  was  the  in- 
spector and  he  died  from  the  resulting  injuries.  A  judgment  for  defendant 
was  affirmed.  Since  the  proper  place  of  a  crippled  car  on  a  train  regards  the 
character  of  its  injury,  the  absence  of  a  general  rule  is  not  negligence,  for  it 
would  be  impractical  to  have  one.  As  it  was  usual  and  convenient  for  in- 
spectors to  ride  on  trains  run  in  for  inspection,  the  absence  of  a  rule  for- 
bidding them  to  do  so  was  not  negligence. 

In  Chicago  &  Alton  R'v  Co.  v.  Bell,  (III.  1903)  iti  III.  App.  280,  16  Am. 
Neg.  Rep.  147,  plaintiff  was  working  in  a  cinder  pit  between  the  rails  of  the 
coaling  track  and  as  he  was  getting  out  the  engine  ran  over  his  hand.  A 
judgment  for  plaintiff  was  affirmed.  An  inexperienced  man,  such  as  plaintiff, 
entering  a  dangerous  place  under  the  master's  orders  does  not  necessarily 
assume  the  consequent  risk.  Obedience  to  orders,  unless  palpably  dangerous 
protects  the  servant  A  master's  failure  to  adopt  necessary  protective  rules 
for  his  servants  ts  negligence. 

In  Sanks  v.  Chicago  &  Alton  R'v  Co.,  (III.  1003)  112  III.  App.  385,  defend- 
ant and  two  other  railroads  had  an  inbound  and  outbound  track  with  an 
interlocking  crossing  appliance  at  Granite  City.  It  is  alleged  that  the  im- 
proper adjustment  of  this  appliance  was  the  cause  of  the  accident.  At  Granite 
City  these  tracks  cross  the  C.  P.  &  St.  L.  R'y.  The  towerman  who  controlled 
the  appliance  worked  for  the  Terminal  Railroad  Co.  The  train  was  ordered 
lo  chance  its  track  and  to  pass  to  the  inbound  track.  The  towerman  not 
expecting  a  tram  on  that  track  failed  to  properly  adjust  the  appliance.  The 
encineer  was  late  and  so  did  not  have  his  train  under  control  nor  observe 
the  signals,  and  he  misunderstood  the  train  dcspatciier's  verbal  order  and 
believed  himself  to  be  governed  by  the  outbound  signals.  It  is  alleged  that 
defendant  failed  to  give  necessary  orders.  A  judgment  for  defendant  was 
affirmed. 

In  Griffin  Wheel  Co.  v.  Stanton,  (Kan.  1905)  17  Am.  Neg.  Rep.  530,  70 
Kan.  762,  plaintiff,  a  moulder's  helper,  was  injured  by  the  casting  Of  R ■■ 
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iron  Into  one  of  his  eyes  causing  its  entire  loss.  When  a  mold  is  prepared, 
the  molten  iron  is  delivered  from  a  bull  ladle  into  a  smaller  one,  which  is 
suspended  from  a  traveler.  This  ladle  has  eyes  on  either  side  and  is  pushed 
along  on  the  "  traveler  "  by  iron  bars  inserted  in  the  eyes.  The  ladle  stopper 
runs  down  from  the  top  and  fits  into  a  hole  in  the  bottom  of  the  ladle.  It 
is  raised  by  inserting  an  iron  bar  into  an  eye  into  a  stopper  and  bearing  down 
on  the  bar.  The  receptacle  into  which  the  metal  is  permitted  to  run  is  funnel 
shaped  and  the  hole  in  the  bottom  of  the  ladle  should  be  placed  directly  over 
the  funnel  before  the  stopper  is  raised.  The  molder  when  the  ladle  is  in 
position  inserts  a  bar  into  the  eye  of  the  stopper  while  his  helper  on  the  other 
side  by  means  of  this  bar  steadies  the  ladle  while  the  molder  raises  the 
stopper.  This  time  the  stopper  stuck  or  froze  and  the  molder  threw  his 
weight  upon  the  lever,  which  it  is  claimed  caused  it  to  swing  over  the  centre 
or  mouth  of  the  funnel  toward  plaintiff,  and  by  the  sudden  raising  of  the 
stopper  while  the  ladle  was  out  of  position  the  metal  escaped  and  falling  on 
some  portion  of  the  receptacle  beneath,  splashed  on  plaintiffs  eye.  A  judg- 
ment for  plaintiff  was  reversed  as  there  was  no  evidence  that  the  absence  of 
rules  proximately  caused  the  injury  or  that  their  existence  would  have  pre- 
vented it.  A  charge  that  the  defendant  was  bound  in  duty  to  adopt  and 
promulgate  such  rules  was  error. 

In  Moran  v.  Rockland,  T.  &  C.  St.  R'y,  (Me.  1904)  17  Am.  Neg.  Rep.  57, 
99  Me.  127,  plaintiff's  intestate  being  taught  by  an  experienced  motorman 
his  duties  was  killed  by  a  repair  car  running  head  on  into  the  one  he  was 
on  in  a  fog.  A  verdict  for  defendant  was  sustained,  as  while  it  is  the  duty 
of  masters  engaged  in  a  dangerous  and  complex  business  to  promulgate  and 
enforce  such  rules  for  its  conduct  as  will  best  protect  employees,  masters  are 
not  bound  so  to  do  for  servants  outside  the  scope  of  their  employment,  nor 
for  servants'  acts  outside  of  the  master's  knowledge,  permission  or  consent, 
express  or  implied,  and  in  this  case  the  offending  servant  of  the  repair 
car  was  a  mere  volunteer  acting  contrary  to  rules  and  without  authority. 

In  Corbett  v.  American  Screen  Door  Co.,  (Mich.  1903)  14  Am.  Neg.  Rep. 
J^Of  95  N.  W.  Rep.  737, 133  Mich.  669,  a  rack  suspended  from  the  ceiling  fell  upon 
plaintiff,  because  defendant's  foreman  had  placed  two  heavy  pieces  of  timber 
upon  it  There  were  no  formal  rules  prescribing  its  precise  purpose  or  the 
size  of  the  lumber  to  be  placed  thereon.  A  judgment  for  plaintiff  was 
affirmed. 

In  Bradburn  v.  Wabash  R.  Co.,  (Mich.  1903)  17  Am.  Neg.  Rep.  437,  96 
N.  W.  Rep.  929,  134  Mich.  575,  plaintiff  was  in  charge  of  a  switching  train  at  a 
terminal  yard  owned  by  the  two  defendants  in  Detroit.  He  jumped  on  a 
moving  car  and  stood  on  the  stirrup  that  stood  on  its  side  near  its  rear 
end.  He  then  undertook  to  swing  himself  around  the  corner  of  the  car  to 
the  brake  beam  which  hung  underneath  its  rear  end,  in  order  that  he  might 
not  be  injured  by  collsion  with  a  coal  chute  six  inches  from  the  track.  His 
left  foot  still  in  the  stirrup  was  caught  and  crushed  between  his  car  and  a 
pile  of  lumber.  A  notice  gave  non-clearing  points  on  the  tracks.  Plaintiff 
did  not  know  of  the  danger  and  defendant  did.  The  notice  related  to  overhead 
dangers  not  to  piles  of  material  alongside  the  track.  A  judgment  for  plaintiff 
was  affirmed. 
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In  Shaw  v.  New  Yeah  Gold  Mines  Co.,  (Mont.  1004)  20  Am.  Neg.  Rep.  55, 
77  Pac.  Rep.  515.  3t  Mont  138,  a  nonsuit  was  sustained.  Plaintiff  belonged 
to  a  shift  of  night  drillers.  Blasting  in  a  tunnel,  he  struck  an  unexplodcd 
charge  left  there  by  the  day  shift  and  thereby  was  very  severely  hurt  Mere 
failure  of  a  master  to  adopt  protective  rules  is  not  negligence  unless  be  should 
have  foreseen  the  necessity  for  such  precautions.  The  rule  of  a  safe  place  to 
work  in  does  not  apply  to  a  changing  place  of  work  constantly  entered  by  ser- 
vants which  is  rendered  unsafe  without  the  master's  fault  or  knowledge. 

In  Sirois  V.  J.  E.  Henry  4  Sons,  (N.  H.  1905)  73  N.  H.  148,  59  Att.  Rep. 
936,  it  appears  that  plaintiff,  a  carpenter,  and  who  had  done  some  work  as 
a  millwright  while  repairing  a  machine  for  defendant  was  injured  by  the 
machine  being  started  by  his  helper  mistaking  the  signal  of  another 
workman  for  that  of  plaintiff.  He  was  repairing  a  carrier  or  bucket 
elevator  in  defendant's  mill.  It  stood  in  the  digester  room  against  the 
division  wall  separating  that  room  from  the  wood  room.  In  the  wood 
room  and  twenty  feet  to  the  left  of  the  door  was  a  friction  clutch 
by  which  the  power  was  applied  to  or  released  from  the  carrier.  The  wood 
room  was  six  or  seven  feet  above  the  digester  room.  Steps  led  from  the 
floor  of  the  latter  room  to  the  wood  room.  The  carrier  ran  from  the  bottom 
to  the  top  of  the  digester  room,  was  from  sixty-five  to  seventy-five  feet  high, 
and  was  composed  of  two  parallel  chains  twenty  inches  apart,  which  ran 
over  sprocket  wheels.  Wooden  buckets  fourteen  to  twenty  inches  apart  were 
bolted  to  these  chains.  The  comer  was  enclosed  in  the  sheathing  and  was 
reached  through  a  door  in  the  sheathing  near  the  bottom,  and  here  the 
plaintiff  had  to  work  in  repairing  ihe  buckets.  Plaintiff  testified  that  he  did 
not  know  any  other  men  were  at  work  in  the  same  room  or  that  their  work 
called  for  signals  that  could  be  mistaken  for  his.  Steamfitters  came  to  work 
and  one  gave  a  signal  to  the  man  who  was  posted  to  give  the  signals  to 
plaintiff  and  he  supposing  it  to  be  from  plaintiff  raised  his  head  to  his 
assistant  to  apply  the  power  to  (he  carrier,  and  this  being  done  the  buckets 
caught  and  injured  plaintiff  who  was  then  at  work,  with  his  head  and  arms 
inside  the  casing.  The  court  held  the  work  of  such  dangerous  character  as  to 
make  defendant  negligent  in  not  providing  rules  for  the  guidance  and  safety 
of  plaintiff  and  his  associates.    A  judgment  for  the  plaintiff  was  sustained. 

In  Hill  v.  Boston  &  M.  R'y,  (N.  H.  1004)  16  Am.  Neg.  Rep.  158,  57  Atl. 
Rep.  924,  72  N.  H.  518,  a  nonsuit  was  sustained.  Plaintiff,  a  repairer  in 
defendant's  yard,  was  injured  while  he  was  putting  on  a  pin  lifter  on  a  car 
and  he  was  struck  by  a  car  which  had  been  set  in  motion  by  another  car 
ordered  to  be  moved  by  the  foreman  and  assistant  foreman.  They  did  not 
look  to  see  if  any  one  was  in  danger.  The  man  who  pushed  the  car  could 
not  see  plaintiff,  and  he  had  no  knowledge  or  warning  that  a  car  was  coming 
toward  the  one  he  was  working  on.  If  persons  of  ordinary  prudence  em- 
ployed in  repairing  cars  require  regulations  and  rules  to  prevent  injuries  to 
repairers,  failure  to  prescribe  them  would  be  negligence,  but  the  burden 
is  on  plaintiff.  Evidence  of  the  accident's  preventability  was  not  per  tt 
negligence. 

In  Doing  v.  New  York,  Ontario  &  Western  R.  Co.,  (N.  Y.  1897)  1  Am. 
Neg.  Rep.  335,  151   N.  Y  5.79,  reversing  73  Hun,  270,  the  court  reversed 
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judgments  below  dismissing  the  complaint,  where  the  d 
a  crippled  car  in  a  repair  shop  fifty  feet  by  two  hundred  I 
passed  through  the  shop  through  doors  which  were  I 
were  no  windows  on  that  side.  Cars  were  kicked  or  i 
from  the  yard.  A  car  heavily  laden  was  sent  toward  I 
shop  to  get  more  iron,  the  brakeman's  brake  did  not  h 
through  the  doors  and  killed  the  intestate.  It  was  tb* 
formulate  rules  to  regulate  such  a  dangerous  operation  i 

In  Kapella  v.  Nichols  Chemical  Co.,   (N.  Y.  1903 
i8o.n,  83  App.  Div.  45,  it  appeared  defendant  maintained 
ing  ore;  about  ten  feet  above  the  main  floor  there  was  a 
the   ore   was   thrown    into   the   furnaces;    an    ordinary 
from  the  floor  to  this  platform ;  on  it  employees  placed  e 
singly,  filled  with  ore  and  it  was  pulled  up  by  hand  rope, 
off.  emptied  in  front  of  the  furnace  and  taken  back  to  ihi 
to  the  main  floor.     While  stepping  upon  the  elevator  wi1 
to  descend,  it  suddenly  started  down,  causing  him  to  fall 
falling  on  him  and  he   received   mortal   injuries.     The  r 
a  failure  to  post  rules,  but  it  was  not  proven  that  othe 
rules  or  that  such  would  have  prevented  this  accident, 
court   to  charge   in   effect:    That  the   rule   is   well  settle 
having  many  men  in  their  employ,  especially  those  in  a 
should  promulgate  rules  for  their  protection.     A  judgm1 

In  Johnson  v.  The  Prince  Line,  (N.  Y.  1905)  104  Ap 
was  stowing  a  cargo  in  a  vessel  hold;  it  was  customar; 
to  run  the  winch,  one  to  operate  the  rope  attached  to 
other  the  steam  valve  appurtenant  to  the  winch;  one  of  t 
a  drink,  and  while  the  other  was  trying  to  perform  the 
a  draft  of  cargo  fall  on  plaintiff.  The  negligence  chal 
promulgate  a  rule  forbidding  the  operation  of  the  wine 
men.  A  judgment  for  plaintiff  was  reversed,  as  the  jury 
such  a  rule  in  the  absence  of  evidence  of  any  similar  ace 
in  the  hold  had  to  work  where  the  drafts  of  cargo  hang 
other  employees  had  such  rules.  That  such  a  rule  would 
accident  is  not  the  test  of  negligence. 

In  Lane  v.  New  York  Central  ft  H.  R.  R.  R.  Co.,  O 
Div.  166,  plaintiff  was  under  a  locomotive  at  night  hoe- 
and  some  one  improperly  started  the  engine  and  he  wa 
negligence  in  not  prescribing  some  rule  which  would 
locomotive  to  be  set  in  motion  while  he  was  at  work 
missal  of  the  complaint  was  reversed.  The  case  should  h 
and  defendant's  obligation  to  protect  plaintiff  was  not 
had  an  ordinary  white  light,  others  being  ahout  and  it 
signal,  and  a  practice  to  ring  the  locomotive  bell  b< 
practice  not  being  in  use  in  defendant's  yard  and  a  rule 
the  proper  working  condition  of  the  locomotive,  but  not 
workman  under  it.     He  did  not,  as  a  matter  of  law,  as; 
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rule's  non-existence  in  view  of  his  subordinate  position  and  that  he  denied 
being  aware  of  the  omission,  though  he  had  worked  in  the  yard  several  years 
and  the  burden  of  proving  assumption  of  risk  was  on  the  master. 

In  Lane  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  (N.  Y.  1904)  93  App. 
Div.  40,  it  appeared  that  customarily  locomotives  were  run  on  a  track  in  the 
vicinity  of  the  roundhouse  to  remove  ashes  and  cinders  from  their  ash  pans, 
and  a  "  hostler "  entered  the  locomotive  and  shook  down  the  ashes  while  an- 
other* man  crawled  under  the  engine  and  hoed  out  the  contents  of  the  ash  pan, 
while  this  second  man  was  so  doing,  his  "hostler"  having  gone  away,  the 
locomotive  was  moved  and  plaintiff  was  injured.  He  alleged  a  failure  to 
promulgate  rules  for  his  protection.  An  expert  testified  to  the  necessity  of  a 
rule  that  the  "  hostler  "  should  not  go  away  until  the  "  hoeing  out "  had  been 
completed  and  that  a  red  light  should  have  been  placed  on  each  end  of  the 
locomotive.  A  judgment  for  plaintiff  was  reversed,  as  both  precautions  could 
not  be  necessary  and  it  was  a  question  for  the  jury  in  any  event.  McCoy  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  follows  the  same  decision  (100  App.  Div.  513), 
which  was  reversed  185  N.  Y.  276  (1906).  See  McCoy  Case  in  20  Am.  Neg. 
Rep.  645,  ante. 

In  Dooling  v.  Deutscher  Verein,  (N.  Y.  1904)  97  App.  Div.  39,  plaintiff 
was  assistant  engineer  in  defendant's  clubhouse.  In  a  room  were  two  switch- 
boards, one  controlling  an  electric  fan  and  the  other  apparatus  for  heating 
irons  stationed  in  the  laundry.  A  laundrywoman  by  mistake,  while  she  was 
examining  the  blade  of  the  electric  fan  set  the  fan  switchboard  in  motion 
causing  three  fingers  to  be  taken  from  plaintiff's  right  hand.  Plaintiff  knew 
such  a  mistake  might  be  made.  The  dismissal  of  the  complaint  was  affirmed. 
Negligence  could  not  be  predicated  upon  the  master's  failure  to  promulgate 
and  enforce  proper  precautions  and  protective  rules  as  the  complaint  had  no 
such  allegation  and  the  evidence  failed  to  establish  such  a  condition  as  made 
it  defendant's  duty  so  to  do.  The  probability  of  a  mistake  was  not  so  evi- 
dent that  they  might  have  taken  steps  to  avert  its  possibility. 

In  McCoy  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  (N.  Y.  1906)  20  Am. 
Neg.  Rep.  645,  185  N.  Y.  276,  reversing  100  App.  Div.  513,  which  directed  a 
dismissal  of  the  complaint,  the  "hostler"  was  employed  to  run  the  loco- 
motive as  a  temporary  engineer  to  shake  down  the  ashes  and  remain  in  the 
cab  until  the  work  was  completed  while  plaintiff,  "  the  hoer,"  crawled  under 
the  locomotive  and  removed  the  ashes  from  the  ash  pan  and  it  was  the  custom 
for  the  "hostler"  when  all  the  ashes  had  been  shaken  down  to  ring  a  bell 
and  for  "  the  hoer  "  when  he  had  finished  his  work  to  crawl  out  and  exhibit 
himself  or  call  "  all  right,"  and  the  "  hostler "  backed  his  engine  without  re- 
ceiving any  word  from  the  plaintiff  and  cut  off  plaintiff's  leg,  and  there  was 
no  evidence  of  any  rule,  written  or  unwritten,  by  the  company  regulating  this 
work,  it  is  a  question  of  fact  for  the  jury  whether  a  written  rule  should  have 
been  promulgated  and  whether  its  absence  was  negligence.  A  new  trial  was 
ordered. 

In  Blust  v.  Pacific  States  Telephone  Co.,  (Ore.  1906)  20  Am.  Neg.  Rep. 
192,  84  Pac.  Rep.  847,  plaintiff  was  putting  up  a  telephone  cable  and  was 
knocked  or  thrown  from  the  pole  upon  which  he  was  working  to  the  ground 
by  the  cable  falling  and  striking  him.    A  judgment  for  defendant  was  affirmed 
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A  telephone  company  is  not  negligent  in  failing  to  prescribe  rules  for  work 
for  its  servants  employed  in  putting  up  a  telephone  cable.  The  danger  was 
obvious.  Plaintiff  assumed  the  risk.  Where  duties  are  simple  and  easily 
understood,  rules  are  not  necessary,  but  only  when  the  business  is  dangerous, 
or  complicated,  or  employees  work  in  different  departments  or  sorts  of  work 
and  the  safety  of  one  depends  upon  the  performance  of  duties  by  the  other 
in  a  particular  manner  or  at  stated  times. 

In  Louisville  &  N.  R.  Co.  v.  Vincent,  (Tenn.  1906)  95  S.  W.  Rep, 
179,  the  decedent  was  employed  as  a  "cub"  or  learner,  and  negligence  in 
failing  to  provide  suitable  and  proper  rules  for  the  instructing  of  "  cubs  "  was 
alleged.  He  was  killed  by  the  starting  of  a  portion  of  the  train  on  which 
he  was  employed  by  the  negligence  of  a  brakeman  in  signaling  the  engineer 
to  proceed  before  plaintiff  had  emerged  from  between  two  cars  where  he 
had  gone  to  couple  the  air  hose.  A  judgment  for  plaintiff  was  reversed.  The 
brakeman  was  his  fellow-servant  for  whose  negligence  defendant  was  not 
liable.  A  railroad  company  is  not  bound  to  adopt  and  promulgate  rules  for  the 
education  of  beginners  prior  to  inducting  them  into  its  service. 

In  Merchants'  and  Planters'  Oil  Co.  v.  Burns,  (Tex.  Sup.  1903)  17  Am. 
Neg.  Rep.  267,  74  S.  W.  Rep.  758,  96  Tex.  573,  decedent  was  killed  by  the 
throwing  down  of  a  platform  on  which  he  was  repairing  a  cable  over  railroad 
tracks,  in  his  employer's  factory  yard,  due  to  the  smokestack  of  an  engine 
striking  the  cable.  Rules  directed  the  opening  of  the  gate  for  the  admission 
of  railroad  engines  into  the  yard  only  on  the  orders  of  the  weighmaster,  and 
customarily  they  gave  four  blasts  when  seeking  admission.  Usually  they 
entered  only  once  a  day.  His  foreman  ordered  him  not  to  begin  work  until 
an  engine  then  in  the  yard  had  left  it.  He  obeyed.  An  engine  entered  without 
whistling  and  without  the  gates  being  opened  for  it.  A  judgment  for  plaintiff, 
affirmed  72  S.  W.  Rep.  626,  was  here  reversed.  Defendant  having  made  rules 
for  plaintiffs  safety  was  not  negligent  in  failing  to  make  other  rules 
therefor. 

In  Ft.  Worth  &  Denver  City  R'y  Co.  v.  Smith,  (Tex.  Civ.  App.  1905) 
87  S.  W.  Rep.  371,  plaintiff,  an  inexperienced  engine  wiper,  wiped  one  side 
of  the  engine,  and  while  attempting  to  pass  between  the  car  and  the  engine 
to  wipe  the  other  side,  his  right  foot  was  caught  between  the  pilot  and  the 
drawhead  of  the  car  through  an  effort  to  couple  at  the  other  end,  the  jarring 
of  the  coupling  projecting  the  car  against  the  engine  as  stated.  A  judgment 
for  plaintiff  was  affirmed.  The  plaintiff  alleged  and  proved  the  absence  of 
necessary  rules  and  his  own  ignorance  of  their  non-existence. 

In  Merrill  v.  Oregon  Short  Line  R.  Co.,  (Utah,  1905)  81  Pac.  Rep.  85,  29 
Utah,  264,  decedent,  a  car  repairer,  at  work  in  defendant's  yards  in  Idaho 
between  two  cars  was  killed  from  the  backing  and  kicking  of  a  string  of  cars 
which  bumped  into  one  of  the  cars  he  was  between.  Negligent  failure  to 
promulgate  and  enforce  rules  concerning  the  displaying  of  flags  for  the  pro- 
tection of  car  repairers  was  alleged.  A  judgment  for  plaintiff  was  affirmed. 
Defendant  showed  the  promulgation  of  rules  and  claimed  their  non-enforce- 
ment brought  the  case  within  the  fellow-servant  rule,  there  being  no  evidence 
of  any  incompetency.  The  court  administered  the  Idaho  law.  Knowledge 
of  the  disregard  of  rules  for  a  year  is  imputable  to  the  master. 
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In  Rosney  v.  Erie  R.  Co.,  (U.  S.  C.  C.  A.,  Second  Circuit,  1905)  135  Fed. 
Rep.  311,  a  foreman  was  killed  in  defendant's  yard  at  Honesdale,  Pa.,  in  a 
head-on  collision  between  his  own  and  a  switching  train.  A  judgment  for 
defendant  was  affirmed.  His  was  an  "extra"  engine.  The  rule  provided 
that  except  against  first-class  trains,  engines  or  trains  occupying  the  main 
tracks  need  not  be  protected  by  flagmen.  This  rule  was  sufficient.  The  ab- 
sence of  a  flagman  did  not  indicate  a  clear  track. 

In  Baltimore  &  Ohio  R.  Co.  v.  Doty,  (U.  S.  C.  C.  A.,  Sixth  Circuit,  1904) 
133  Fed.  Rep.  866,  a  hostler,  ordered  by  the  boss  hostler  to  take  an  engine  then 
on  the  north  side  of  a  coal  chute  to  the  south  side  and  set  it  for  coaling, 
communicated  his  instructions  to  a  fellow-hostler  then  on  the  engine  and 
himself  went  ahead  of  the  engine  to  flag  it  at  a  switch  and  throw  the  switch 
if  necessary,  and  before  he  got  to  the  switch  his  foot  was  caught  in  a  hole 
or  trench  loosely  covered  with  round  sticks,  so  that  he  fell  toward  the  track 
and  was  struck  by  the  engine.  He  did  not  know  of  such  trench,  nor  could 
he  have  known  by  ordinary  care.  Such  facts  are  sufficient  under  a  demurrer. 
A  judgment  for  plaintiff  was  reversed  because  in  acting  as  a  watcher,  he  per- 
formed duties  outside  his  employment.  The  court  said :  "  It  is  a  matter  of 
common  knowledge  that  the  operation  of  railroads  is  a  complex  and  danger- 
ous business.  For  this  reason  a  system  of  rules  and  regulations  is  indis- 
pensable to  its  proper  and  safe  conduct,  indispensable  alike  to  successful  man- 
agement and  the  safety  of  employees.  A  railroad  which  fails  to  provide 
proper  and  reasonably  adequate  regulations  is  guilty  of  actionable  negligence. 
(Railroad  Co.  v.  Camp,  65  Fed.  Rep.  952 ;  Lake  Erie  &  W.  R.  Co.  v.  Craig,  80 
Fed.  Rep.  488,  495;  20  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  101.)  It  is  a 
necessary  counterpart  of  this  requirement  that  the  company's  employees  shall 
observe  and  conform  to  such  regulations." 

In  Santa  Fe  Pacific  R.  R.  Co.  v.  Holmes,  (1906)  202  U.  S.  438,  20  Am. 
Neg.  Rep.  237,  a  judgment  sustaining  a  verdict  (136  Fed.  Rep.  66)  for  plain- 
tiff was  affirmed.  Plaintiff,  an  engineer  of  train  No.  4,  it  having  two  engines 
and  he  being  in  charge  of  the  second,  collided  in  a  head-on  collision  with 
train  No.  3.  Both  were  run  on  regular  schedules,  No.  4  having  the  right  of 
track.  No.  3  being  belated,  the  rules  and  special  orders  gave  it  the  right 
of  way  and  it  was  to  run  according  to  the  time  card,  but  two  hours  late.  The 
effect  of  the  orders  was  that  they  should  pass  at  Franconia,  with  No.  4  on 
the  siding.  No.  3  reached  there  six  minutes  ahead  of  time  and  no  orders 
awaited  it  and  it  proceeded  and  crashed  into  No.  4.  The  accident  was  due  to 
No.  3  arriving  at  and  passing  Franconia  ahead  of  time.  A  train  despatcher 
does  not  relieve  his  company  by  the  promulgation  of  an  order  and  he 
should  have  given  proper  orders  to  No.  3  when  he  learned  the  danger. 

In  Virginia  Iron,  Coal  ^  Coke  Co.  v.  Lore,  (Va.  1905)  51  S.  E.  Rep.  371, 
104  Va.  217,  defendant  owned  a  large  furnace  attached  to  which  was  a  yard 
in  which  were  tracks  and  switches  used  for  hauling  material  and  refuse  from 
one  part  of  the  yard  to  another.  A  railroad  company,  with  its  own  locomo- 
tives, cars  and  employees  delivered  materials  within  the  yard.  Plaintiff's 
intestate  was  run  into  by  the  railroad's  cars  which  were  without  warning 
being  pushed  into  the  yard.  A  judgment  for  plaintiff  was  affirmed.  Evidence 
showed  negligence  in  failing  to  promulgate  rules  for  his  protection  or  in  their 
absence  in  failing  to  warn  him  of  his  danger. 
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In  Bain  v.  Northern  Pacific  R'y  Co.,  (Wis.  1904)  15  Am.  Neg.  Rep.  750, 
98  N.  W.  Rep.  241,  120  Wis.  412,  defendant,  at  Duluth,  had  a  covered  dock 
or  warehouse  extending  east  and  west  out  into  the  bay,  the  north  side 
fronting  on  a  slip  and  two  tracks  being  on  the  southern  side.  Plaintiff's 
intestate  was  building  a  wall.  He  had  worked  at  it  ten  days  with  opportunity 
to  note  the  movements  of  the  trains.  Cars  without  engines  attached  stood 
on  the  track  when  he  went  to  work  on  the  morning  of  the  accident.  The 
nearest  freight  car  to  him  as  he  stood  working  on  the  south  side  of  the  build- 
ing left  fifteen  inches  between  its  side  and  the  building's  side.  The  second 
one  left  only  seven  to  ten  inches.  An  engine  connected  with  the  cars  and 
moved  the  latter  crushing  him  against  the  side  of  the  building.  There  was  no 
proof  of  any  rules  or  regulations  for  giving  notice  or  warning  of  cars  to  be 
moved.    A  nonsuit  was  reversed. 

In  Bain  v.  Northern  Pacific  R.  Co.,  (Wis.  1904)  15  Am.  Neg.  Rep.  750, 
120  Wis.  412,  where  a  mason  foreman  engaged  in  building  a  wall  of  defend- 
ant's warehouse  was  crushed  by  an  unusually  wide  freight  car  against  a  wall 
by  which  he  had  been  standing,  no  warning  of  the  moving  of  the  cars  having 
been  given  him  and  he  was  standing  where  he  had  a  right  to  be,  a  directed 
verdict  for  the  defendant  was  reversed,  as  the  evidence  that  the  company  had 
failed  to  make  regulations  requiring  notice  to  be  given  of  an  intention  to  move 
cars  on  the  track  and  that  employees  in  and  about  the  warehouse  were  im- 
periled by  sudden  movement  of  the  cars  might  have  warranted  the  jury  in 
finding  negligence  in  failure  to  provide  for  the  warning. 

3.  Violation  of  a  Master's  Rule  by  a  Servant  Is  Not  Generally  Negli- 
gence per  se,  Especially  Where  the  Rules  Have  Been  Generally 
Disregarded  with  the  Knowledge  of  the  Master,  or  He  Gives 
Direct  Orders  to  Disobey  Them,  or  They  Are  Impracticable,  Un- 
reasonable or  Impossible  of  Execution,  or  the  Master  Violates 
a  Statute. 

In  Louisville  &  N.  R.  Co.  v.  Preston,  (Ala.  1005)  40  South.  Rep.  337,  a 
switchman  was  run  over  by  a  freight  train  in  defendant's  yard  as  he  was 
attempting,  in  obedience  to  orders,  to  uncouple  an  air  hose  which  connected 
two  of  the  cars.  He  signaled  with  his  lantern  to  the  engineer  to  back  up  and 
the  latter  obeyed.  The  engineer  was  facing  the  direction  the  cars  were 
moving.  There  was  nothing  to  obstruct  his  view  of  the  switchman.  He  knew 
it  to  be  dangerous,  owing  to  the  condition  of  the  track  to  uncouple  the  cars 
while  running.  He  knew  when  he  stopped  the  cars  coupling  could  only  be 
done  while  they  were  running.  A  judgment  for  plaintiff  was  affirmed.  Vio- 
lation of  a  rule  by  a  trainman  is  no  defense  to  wanton  negligence,  and  the 
jury  could  here  have  found  wantonness  on  the  part  of  the  engineer. 

In  St.  Louis,  I.  M.  &  S.  R'y  Co.  v.  Caraway,  (Ark.  1906)  91  S.  W.  Rep. 
749,  a  brakeman  on  the  side  of  a  box  car  of  his  own  train  was  struck  by  a 
coal  car  left  so  near  the  end  of  the  side  track  on  which  it  stood  that  there 
was  not  room  for  the  cars  on  the  adjoining  track  and  thrown  down  and  run 
over  his  own  cars.  A  judgment  for  plaintiff  was  affirmed,  if  reduced. 
Whether  a  violation  of  a  rule  having  regard  to  the  operation  of  the  train 
and  not  the  safety  of  the  employees  is  contributory  negligence  is  not  decided. 
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(Little  Rock  &  Ft.  S.  R'y  v.  Eubanks,  48  Ark.  460,  13  Am.  Neg.  Cas.  200.)  It 
was  proven  that  a  rule  requiring  brakemen  to  remain  on  top  of  trains  on 
terminals  and  until  switches  had  been  cleared  was  notoriously  habitually 
disregarded  with  the  knowledge  of  conductors,  constituted  the  representatives 
of  the  company  by  the  rules  regarding  brakemen.  Hence  the  jury  could 
find  an  absence  of  contributory  negligence. 

In  Southern  Cotton  Oil  Co.  v.  Spotts,  (Ark.  1906)  92  S.  W.  Rep.  249, 
an  oiler  in  a  cotton  seed  oil  mill,  to  oil  the  "  boll  reel/'  had  climbed  up  and 
was  standing  upon  the  converger  several  feet  above  the  floor  and  was 
attempting  to  pour  oil  into  an  oil  hole  on  the  shaft  behind  a  large  cogwheel 
called  "the  crown  gear."  Engaging  the  crown  gear  was  a  smaller  cogwheel 
or  pinion  which  was  set  on  a  shaft  connected  with  a  belt  which  supplied 
power  to  run  the  boll  reel.  He  says  that  on  the  shaft  immediately  back 
of  the  crown  gear  and  between  it  and  the  bearing  into  which  he  was  pouring 
oil,  there  was  a  collar  which  was  held  in  place  by  a  set  screw  projecting 
about  an  inch.  It  was  dark.  He  did  not  know  of  this  screw.  It  caught 
his  sleeves,  drew  him  against  the  machinery  and  injured  him.  He  asserted 
the  superintendent  ordered  him  to  do  this  oiling.  This  was  denied.  Whether 
he  did  or  did  not,  and  if  he  did,  whether  sending  a  servant  to  oil  moving 
machinery  was  negligence,  was  for  the  jury.  A  judgment  for  plaintiff  was 
affirmed. 

In  Little  v.  Southern  R'y  Co.,  (Ga.  1904)  47  S.  E.  Rep.  953,  120  Ga.  347, 
plaintiff,  an  engineer,  ran  his  switch  engine  rapidly  with  cars  through  a 
culvert,  acting  as  he  said  under  the  .yardmaster's  signal,  which  was  denied, 
and  struck  another  switch  engine  running  backward  in  making  a  "flying 
switch,"  and  he  was  injured  in  the  collision.  The  other  engine  had  no  out- 
look or  light  on  the  rear  contrary  to  rules.  The  injured  engineer  violated  the 
law  and  the  rules  in  failing  to  stop  within  fifty  feet  of  an  intersecting  railroad 
and  violated  statutes  of  the  State  and  city  ordinances  in  running  at  excessive 
rate  of  speed  through  the  city.  Judgment  for  defendant  affirmed.  An 
employee  cannot  recover  where  his  injuries  are  the  proximate  result  of  vio- 
lating the  law,  even  where  directed  to  do  so  by  his  master.  The  charge  that 
rules  are  not  obligatory  upon  those  who  do  not  know  them  and  to  whom 
they  have  not  been  promulgated  was  correct. 

In  Southern  R'y  Co.  v.  Holbrook,  (Ga.  1906)  53  S.  E.  Rep.  203,  124  Ga. 
679,  a  drawhead  of  one  of  the  trains  pulled  out  and  the  train  parted,  the 
conductor  directed  plaintiff,  a  trainman,  to  chain  together  the  cars  and  so 
assisting  the  front  section  was  moved  back  and  his  hand  was  crushed.  A 
rule  directed  brakeman  to  report  to  conductors  unusual  difficulties  or  dangers 
or  defects  in  coupling  or  other  apparatus  before  remedying  it  This  made 
the  brakeman  subject  to  the  conductor's  orders  after  so  reporting  it,  and 
relieved  him  from  violation  of  rules  by  going  between  the  cars.  A  judgment 
for  the  plaintiff  was  affirmed. 

In  HiMROD  Coal  Co.  v.  Clingan,  (111.  1904)  114  111.  App.  568,  it  appeared 
that  defendant's  double  track  along  its  entry  in  which  the  accident  occurred 
converged  into  a  single  track  at  either  end;  where  it  converged  there  was 
a  switch  which  in  working  order  carried  all  cars  running  from  the  single 
track  past  said  switch  toward  the  shaft  to  run  on  the  left-hand  track  of  said 
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double  track  known  as  the  "  loaded  "  track ;  that  no  cars  were  allowed  to  run 
past  said  switch  on  to  the  right  track,  known  as  the  "  empty  "  track,  and  used 
for  empty  cars  from  the  shaft  past  the  switch  to  the  single  track  at  the 
other  end,  and  thence  to  various  places  in  the  mine.  This  empty  track  was 
also  used  as  a  passageway  by  miners  to  their  places  of  employment  in  the 
daytime.  The  switch  got  out  of  order  and  heavily  laden  cars  ran  on  the 
empty  track  and  struck  plaintiff  on  his  way  to  work.  A  judgment  for  plain- 
tiff was  reversed.  There  was  error  in  a  charge  that  if  defendant's  posted 
rules  had  been  "  knowingly  and  habitually  violated,"  it  could  not  shield  itself 
under  the  fellow-servant  rule.  The  master  must  have  had  actual  knowledge 
or  he  must  have  known  of  such  violation  by  the  use  of  ordinary  care. 

In  Junction  Mining  Co.  v.  Ench,  (111.  1903)  11 1  111.  App.  346,  plaintiff, 
a  miner  in  a  passageway  slipped  to  one  side  to  avoid  a  car,  but  owing  to  an 
obstruction  the  car  caught  him  and  he  was  injured.  The  statute  requires 
rooms  at  twenty-yard  intervals  or  clear  spaces  of  two  and  one-half  feet  from 
car  to  rib.  A  judgment  for  plaintiff  was  affirmed.  There  were  common-law 
and  statutory  counts  in  the*  complaint.  Ordinary  care  need  not  be  proven 
in  statutory  negligence.  A  rule  forbade  miners  to  be  in  that  passageway 
when  the  accident  occurred.  Plaintiff  knew  this,  but  was  taken  with  cramps. 
There  was  no  wilful  disobedience  of  the  rule;  the  rule  was  unreasonable 
where  it  forbade  leaving  for  any  reason  whatever  and  contrary  to  statute, 
which  requires  an  opportunity  to  leave  the  mine  when  his  work  is  done. 

In  Penn.  Co.  v.  Coyer,  (Ind.  Sup.  1904)  17  Am.  Neg.  Rep.  490,  163  Ind. 
631,  a  judgment  for  plaintiff  was  reversed  where  an  employee  of  a  construc- 
tion company  riding  in  defendant's  caboose  of  a  work  train  was  injured 
in  a  collision  with  another  train  and  notice  had  been  given  to  him  that  a 
rule  of  defendant  forbade  the  construction  company's  employee  riding  in 
work  trains,  which  rule  was  habitually  disregarded  by  said  employee  and 
the  train  hands  of  the  construction  train,  but  there  was  no  proof  of  the  de- 
fendant's knowledge  of  the  disregard  of  the  rule  and  its  acquiescence. 

In  Mumpord  v.  Chicago,  R.  I.  &  P.  R'y  Co.,  (la.  1905)  104  N.  W.  Rep. 
11 35,  plaintiff,  a  brakeman,  was  thrown  from  a  box  car  upon  which  he  was 
riding  by  a  sudden  and  severe  jolt  or  jar  due  to  a  defective  switch  track.  A 
judgment  for  plaintiff  was  affirmed.  A  charge  that  the  jury  should  consider 
whether  the  brakeman  was  where  his  duties  required  him  to  be  when  he 
was  hurt  was  sufficient  in  the  absence  of  a  request  for  instruction  on  the 
rule  forbidding  backing  of  trains  over  public  crossings  without  a  man  on  the 
heading  car.  A  contract  requiring  a  notice  before  suit  as  a  condition  precedent 
thereto  was  void  as  violating  the  Code,  section  2071. 

In  Illinois  Central  R.  Co.  v.  Stith's  Adm'x,  (Ky.  App.  1905)  85  S.  W. 
Rep.  1 173,  27  Ky.  L.  Rep.  596,  early  in  the  morning  the  engineer  was  aroused 
and  told  the  water  had  leaked  out  of  the  tank  and  was  low  in  the  engine 
and  the  engine  was  getting  hotter  all  the  time.  There  was  no  operator  at 
the  station.  A  passenger  train  usually  one-half  to  four  hours  late  was  past 
due.  The  crew  had  either  to  draw  the  fires  and  let  the  engine  die  or  take 
it  out  on  the  main  track  to  a  water  tank  near  by.  They  flagged  the  passenger 
and  did  the  latter.    One  man  proceeded  1,120  yards  with  his  lantern,  another 


662  20  AMERICAN  NEGLIGENCE  REPORTS. 

then  threw  the  switch,  leaving  the  switch  open  with  the  red  light  shining 
squarely  down  the  track  and  the  engineer  took  his  engine  on  the  main  track 
and  very  soon  the  passenger  train  crashed  into  it  and  killed  plaintiff's 
intestate.  Under  the  rule  the  passenger  had  the  right  of  way.  The  court 
held  the  engineer  was  not  negligent  because  in  an  emergency  he  took  the  steps 
required  by  other  rules  by  sending  out  a  flagman  with  a  torpedo  and  turn- 
ing the  switch  light.  Reversal  of  a  judgment  for  plaintiff  was  had  on  an- 
other point. 

In  Brady  v.  New  York,  N.  H.  &  H.  R.  Co.,  (Mass.  1903)  68  N.  E.  Rep. 
227,  184  Mass.  225,  a  yardmaster  caused  cars  to  strike  against  a  car  plaintiff, 
a  night  inspector,  was  inspecting  and  so  caused  it  to  run  over  him.  There 
was  evidence  that  a  rule  requiring  a  blue  light  to  be  placed  at  the  end  of 
cars  or  trains  about  which  workmen  were  at  work,  had  been  habitually  dis- 
regarded without  any  one  being  disciplined  therefor,  and  that  a  circular  letter 
had,  however,  called  attention  to  it  about  eight  months  prior  to  the  accident. 
The  jury  were  properly  allowed  to  find  that  it  had  been  abandoned.  They 
could  have  found,  however,  that  it  was  impracticable  to  obey  it  as  the 
repairer  would  have  constantly  had  to  shift  his  signals.  A  verdict  for  plain- 
tiff was  sustained. 

In  Maehren  v.  Great  Northern  R'y  Co.,  (Minn.  1906)  20  Am.  Neg.  Rep. 
389,  107  N.  W.  Rep.  951,  plaintiff,  an  engineer,  was  injured  in  a  rear-end 
collision  between  two  freight  trains.  The  head  train  delayed  by  a  hot  box, 
stopped  without  sending  back  a  man  to  warn  by  flags,  torpedoes  or  other 
signals.  The  result  was  a  collision.  Plaintiff  was  running  slow  and  could 
have  stopped  in  time  but  because  of  the  fog.  A  rule  requires  all  trains  to 
approach  stations  and  water  tanks  under  control  and  so  proceed  until  the 
track  is  plainly  seen,  but  commands  no  specific  act  But  the  order  limiting 
his  time,  the  place  and  circumstances  of  the  collision  and  the  train  schedules 
were  sufficient  to  relieve  him  from  the  general  rule.  Because  of  error  in  a 
charge  that  he  was  not  negligent  if  he  used  the  care  and  diligence  ordinarily 
exercised  by  engineers  under  like  circumstances,  there  was  a  reversal  of  a 
judgment  for  the  plaintiff. 

In  Turritin  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  (Minn.  1905)  18  Am.  Neg. 
Rep.  506,  95  Minn.  408,  plaintiff's  intestate,  a  brakeman  running  between 
different  points  in  different  States  was  run  over  and  killed  while  uncoupling 
cars  in  the  yard.  His  foot  was  caught  in  a  defective  switch  and  the  automatic 
coupler  was  defective.  The  defendant  knowingly  violated  a  rule  which  for- 
bade going  between  moving  cars  to  couple  or  uncouple  them.  Disobedience 
of  a  rule  resulting  in  injury  generally  bars  recovery.  But  the  Statute  of  Iowa 
and  the  Act  of  Congress  of  March  2,  1893,  c.  196,  27  Stat  L.  531  (U.  S.  Comp. 
Stat  1901,  p.  3174),  requiring  automatic  couplers  provides  also  that  no 
employee  injured  through  their  absence  shall  be  deemed  to  have  assumed  the 
risk.  The  court  leaves  the  question  as  to  how  far  these  acts  modify  the  rule 
as  to  contributory  negligence,  holding  that  the  rule  was  customarily  disre- 
garded.   A  judgment  for  plaintiff  was  affirmed. 

In  Bien  v.  St.  Louis  Transit  Co.,  (Mo.  App.  1904)  83  S.  W.  Rep.  986, 
108  Mo.  App.  399,  plaintiff,  a  motorman,  was  ordered  by  his  barn  foreman, 
who  had  authority  to  give  orders  with  reference  to  the  running  of  cars  and 


20  American  Negligence  Reports.  608 

to  lay  off  men  for  infraction  of  rules,  to  take  out  a  new  car  which  plaintiff 
stopped  just  outside  the  car  shed  at  the  sand  house  to  get  sand.  While  he 
was  getting  the  sand  the  foreman  jumped  aboard  and  started  it  forward 
without  signal,  crushing  plaintiff  against  the  side  of  the  sand  bin.  Plaintiff 
had  taken  the  controller  handle  off  its  socket  as  a  rule  required,  and  whether 
by  then  leaving  it  on  the  car  where  the  foreman  found  it,  enabling  him  to 
move  the  car,  was  negligent,  was  for  the  jury.  A  judgment  for  the 
plaintiff  was  affirmed. 

In  Liles  v.  Fosburg  Lumber  Co.,  (N.  C.  1906)  54  S.  E.  Rep.  795,  defend- 
ant operated  its  railroad  in  carrying  logs  for  mill  purposes.  Plain- 
tiff was  inexperienced  in  lumber  work.  He  oiled  and  numbered  cars 
and  changed  switches  under  a  general  superintendent.  Told  to  get 
a  pin  out  of  one  car  for  another  car  and  trying  to  do  it  he  was  mashed 
by  another  car.  That  plaintiff  had  been  generally  instructed  by  an  assistant 
to  the  general  superintendent  not  to  couple  cars  did  not  relieve  him  from  the 
tetter's  express  order.    A  judgment  for  the  plaintiff  was  affirmed. 

In  Lassiter  v.  Raleigh  &  G.  R.  Co.,  (N.  C.  1904)  49  S.  E.  Rep.  93,  137 
N.  C.  150,  former  opinion  133  N.  C.  244,  15  Am.  Neg.  Rep.  407,  45  S.  E.  Rep. 
570,  a  judgment  for  plaintiff  was  affirmed.  Priv.  Laws  1897,  p.  83,  c.  56, 
provides  a  cause  of  action  for  the  personal  representative  for  the  death  of  a 
servant  injured  through  defects  in  the  master's  ways,  machinery  or  appli- 
ances and  makes  void  any  release  made  by  him  for  such  injury.  The  jury 
could  pass  upon  contributory  negligence  where  defendant  had  the  last  clear 
chance  to  avoid  the  injury,  despite  a  rule  known  to  defendant  that  when  a 
train  is  being  pushed  by  an  engine  (except  when  shifting  or  making  up  trains 
in  yards)  a  flagman  must  be  placed  in  a  conspicuous  position  in  the  front  of 
the  leading  car  to  immediately  signal  the  engineer  in  case  of  danger,  the 
parenthetical  expression  falling  within  the  inhibition  of  the  statute. 

In  Biles  v.  Seaboard  Air  Line  R'y  Co.,  (N.  C.  1905)  52  S.  E.  Rep.  129, 
139  N.  C.  528,  plaintiff,  a  brakeman,  was  shaken  off  the  pilot  of  an  engine 
which  did  not  have  a  bar  to  which  he  could  hold.  A  rule  forbidding  riding 
on  pilots  was  habitually  violated  to  the  knowledge  of  vice-principals  and  so 
frequently  and  openly  for  so  long  a  time  as  in  the  absence  of  ordinary  care 
the  master  should  have  known  of  its  disregard.  A  judgment  of  nonsuit  was 
reversed. 

In  Fleming  v.  Southern  R'y  Co.,  (N.  C.  1902)  42  S.  E.  Rep.  905,  131 
N.  C.  476,  plaintiff  was  ordered  by  his  conductor  to  couple  an  engine  and  a 
freight  car,  and  so  doing  was  injured.  The  coupler  on  the  engine  was  a 
drawbar  weighing  about  125  pounds  and  six  feet  long.  One  end  was  fastened 
to  the  engine  and  the  other  reached  toward  the  front  of  the  pilot  and  in 
order  to  couple  with  this  instrument  it  was  necessary  to  raise  the  same  about 
three  feet  and  attach  the  end  thereof  to  the  coupler  of  the  car  to  which 
it  was  desired  to  make  the  coupling,  that  it  was  impossible  to  make 
the  coupling,  without  the  brakeman  getting  on  the  pilot  in  order  to 
lift  the  drawbar  and  make  the  attachment.  Defendant  failed  to  provide 
an  automatic  coupler.  A  rule  forbidding  coupling  of  cars  otherwise 
than  by  a  stick  does  not  literally  prohibit  an  employee  from  going  between 
an  engine  and  car  to  couple  them  if  it  is  practically  impossible  to  make  the 
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coupling  with  a  stick.  Because  of  inclusion  in  a  charge  of  the  present  and 
future  nullity  of  any  contract  to  waive  a  law  relating  to  defects  in  ma- 
chinery, ways  and  appliances  and  also  of  a  past  defect,  there  was  a  reversal. 
A  man  may  make  a  contract  freeing  the  railroad  of  responsibility  for  past 
injuries. 

In  Clark  v.  Manhattan  R'y  Co.,  (N.  Y.  1902)  77  App.  Div.  384,  plain- 
tiff's intestate  was  a  track  repairer.  His  work  required  him  to  lean  over  the 
rails  with  his  head  down  between  the  ties  and  drive  up  bolts  onto  a  guard 
rail  which  was  bolted  down  from  the  top.  While  in  this  position  an  elevated 
train  running  at  a  high  rate  of  speed  struck  him  and  inflicted  injuries  from 
which  he  died.  A  green  flag  had  been  posted  for  his  protection,  upon  seeing 
which  a  rule  required  engineers  to  slow  up  their  trains.  Disregard  of  the 
rule  was  not  brought  home  to  the  knowledge  or  notice  of  any  officer  of 
defendant  nor  had  it  continued  so  long  as  to  charge  defendant  with  con- 
structive notice.    A  judgment  for  plaintiff  was  reversed. 

In  Crbachen  v.  Bromley  Bros.  Carpet  Co.,  (Pa.  1906)  214  Pa.  St  15,  63 
Atl.  Rep.  195,  a  minor  was  injured,  not  while  cleaning  a  machine,  but  in 
trying  to  remove  the  choke,  which  he  testified  he  had  been  directed  to  do. 
It  was  immaterial  whether  or  not  a  sign  had  been  displayed  forbidding  the 
cleaning  of  machinery  in  motion.  A  judgment  for  plaintiff  was  affirmed. 
See  16  Am.  Neg.  Rep.  144. 

In  Carson  v.  Southern  R'y  Co.,  (S.  C.  1903)  16  Am.  Neg.  Rep.  158,  46 
S.  £.  Rep.  524,  68  S.  C.  55  (see  194  U.  S.  136),  plaintiffs  arm  was  crushed 
between  two  cars  which  he,  a  flagman,  as  ordered,  was  attempting  to  couple. 
He  was  directed  by  the  conductor  to  make  the  coupling.  The  automatic 
couplers  are  worked  with  a  pin  and  iron  crank,  the  handle  of  which  iron 
crank  projects  to  the  side  of  a  car,  and  the  pin  by  which  cars  are  coupled  is 
manipulated  by  using  the  crank  when  it  is  in  good  order,  thus  obviating  any 
necessity  of  going  between  cars.  In  this  case  the  coupling  pin  was  out  of 
and  lying  upon  the  drawhead  of  the  coupler.  When  in  order  a  cotter  runs 
through  the  coupling  pin  at  the  lower  end,  preventing  it  from  being  drawn 
entirely  out  of  the  drawhead.  Consequently  he  had  to  go  between  the  cars 
and  while  there  the  cars  moved.  A  judgment  for  the  plaintiff  was  affirmed. 
The  conductor's  direct  orders  on  the  spot  were  those  of  the  company  and 
exonerated  plaintiff  for  disobeying  a  rule  never  to  go  between  the  cars  to 
couple. 

In  Wilson  v.  Southern  R'y  Co.,  (S.  C.  1906)  53  S.  E.  Rep.  968,  plaintiff,  an 
engineer,  was  ordered  to  run  an  extra  train  over  a  route  new  to  him;  ho 
objected;  defendant  insisted,  and  agreed  to  furnish  a  pilot;  the  pilot  fur- 
nished was  the  conductor;  at  a  station  he  was  given  a  signal  to  leave  by  the 
local  operator  which  the  conductor  also  gave  him  an  order  giving  him  the 
right  of  way  over  another  train ;  he  had  been  on  duty  then  twenty  hours ;  his 
train  collided  with  another  and  he  was  injured.  A  judgment  for  plaintiff 
was  affirmed.  While,  ordinarily,  an  engineer  may  disregard  conductor's 
orders  which  are  contrary  to  rules,  yet  where  as  here  the  conductor  is  made 
a  special  representative  of  the  company  and  the  engineer  does  not  know 
the  road,  he  was  not  guilty  of  contributory  negligence. 
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In  Morrow  v.  Gaffnev  Meg.  Co.,  (S.  C.  1904)  17  . 
S.  EL  Rep.  573,  70  S.  C.  243,  a  minor  ordered  to  clean 
was  told  it  was  standing,  when  in  fact  it  was  revolvi 
caught  therein  and  mashed.  A  judgment  for  the 
because  the  judge's  charge  was  correct  in  effect  that 
consideration  his  age,  intelligence  and  discretion  in 
known  violation  by  him  of  the  master's  rules. 

In  Missouri,  K.4T.  R'y  Co.  op  Tixas  v.  Bome,  (T. 
S.  W.  Rep.  100, 32  Tex.  Civ.  App.  168,  a  judgment  for  pla 
reduced.  Plaintiff  was  a  rear  brakeman  on  a  local  freight 
was  run  into  by  another  freight  going  in  the  same  dire 
caboose  and  was  injured.  There  was  alleged  to  be  a  nil 
torn  that  an  engineer  when  his  train  got  stalled  shouh 
to  protect  the  rear  of  the  train.  A  charge  that  if  the  e 
a  signal  required  by  the  company's  rules  the  jury  should 
not  erroneous  because  there  was  no  allegation  of  any  n 
it  the  engineer's  duty  to  give  the  signal.  Plaintiff's  fai 
danger  signals  as  required  by  rule  was  not  negligence  pi 

In  International  &  G.  N.  R.  Co.  v.  Vanlandingham, 
85  S.  W.  Rep.  847,  a  rule  required  engineers  to  read  or< 
station.  An  engineer  struck  cars  on  the  main  line  wit 
warning  and  thereby  he  was  injured.  The  rule  was  no  dt 
that  bulletins  were  kept  on  clips  without  any  system.  A 
tiff  was  affirmed. 

In  Chicago,  R.  I.  &.  P.  R'v  Co.  v.  Thompson,  (Tex. 
S.  W.  Rep.  702,  a  brakeman  trying  to  uncouple  a  slow); 
got  one  of  his  feet  caught  in  a  defective  frog  of  a  switcl 
by  a  wheel  and  had  to  be  amputated.  A  judgment  for  p 
A  stipulation  in  a  contract  made  in  Indian  Territory 
notice  of  injury  within  thirty  days  after  the  accident  an 
be  a  bar  was  held  in  violation  of  Rev.  StaL  Texas, 
ninety  days  as  the  minimum  limit  to  such  notice.  The  n: 
men  to  go  between  the  cars  was  habitually  violated. 

In  Beaumont  Traction  Co.  v.  Dil  worth,  (Tex.  Civ.  1 
Rep.  352,  plaintiff's  father  was  thrown,  while  in  def 
laborer,  from  and  run  over  by  defendant's  street  car. 
refuse  a  request  that  if  he  rode  contrary  to  orders  thej 
as  it  was  shown  that  the  superintendent  knew  he  use* 
with  him  sometimes.     A  judgment  for  plaintiff  was  rever 

In  International  &  G.  N.  R.  Co.  v.  Jacobs  et  ai_,  (T 
84  S.  W.  Rep.  288,  plaintiff's  intestate,  a  section  forem: 
collision  between  his  hand  car  on  which  he  was  and  a  frei| 
a  freight  train  was  overdue;  it  was  cloudy;  the  train  1 
rate  of  speed,  the  engineer  failed  to  sound  the  whistle 
which  the  accident  occurred  as  required  hy  the  rules,  and  ! 
of  the  hand  car.  A  rule  enjoining  great  watchfulness  in  1. 
and  thai  in  fogs  or  about  sharp  curves  they  must  be  pn 
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particularly  in  a  case  of  loaded  truck  cars,  was  properly  found  to  have  been 
abrogated  by  long  custom.  For  years  conductors,  whose  duty  it  was  to 
enforce  it,  had  disregarded  it    A  judgment  for  plaintiff  was  affirmed. 

In  Galveston,  H.  &  S.  A.  R'y  Co.  v.  Collins,  (Tex.  Civ.  App.  1902)  71 
S.  W.  Rep.  56b,  31  Civ.  App.  70,  a  judgment  for  plaintiff  was  affirmed  where 
an  engineer  was  severely  hurt  by  the  breaking  of  a  side  rod  of  his  engine 
while  his  train  was  running,  which  crashed  into  the  cab  where  he  was  sitting. 
The  rule  requiring  engineers  to  inspect  their  locomotives  before  starting  out 
on  a  run  was  generally  disregarded. 

In  Texas  Cent.  R.  Co.  v.  Bender,  (Tex.  Civ.  App.  1903)  75  S.  W.  Rep. 
561,  a  judgment  for  plaintiff  was  affirmed  where  a  section  foreman  was 
injured  in  a  collision  between  his  hand  car  and  a  freight  train  at  a  curve. 
The  jury  found  specially  that  the  engineer  failed  to  give  the  customary 
whistle  blasts  on  approaching  said  curve,  that  the  hand  car  was  defective,  the 
axle  being  bent  and  the  brake  worn,  so  that  it  would  not  stop  the  car  when 
applied,  that  such  condition  was  dangerous  and  due  to  the  negligence  of  the 
company,  that  the  foreman  was  negligent  in  not  inspecting  and  discovering  it 
that  morning,  that  such  negligence  of  either  party  was  not  the  proximate 
cause  of  the  collision.  Whether  he  was  negligent  in  speeding  down  grade  at 
seven  or  eight  miles  an  hour  in  the  cut  was  for  the  jury.  The  violation 
of  a  rule  by  an  employee  is  not  negligence  per  se,  citing  Railway  Co.  v. 
Cornell,  60  S.  W.  Rep.  380.    A  judgment  for  plaintiff  was  affirmed. 

In  Texas  &  P.  R'y  Co.  v.  Cotts,  (Tex.  Civ.  App.  1906)  95  S.  W.  Rep  602, 
plaintiff's  father  was  killed  at  night  while  yard  foreman  for  defendant  He 
was  squatting  between  the  rails  with  his  back  to  the  way  an  engine  he  had 
just  repaired  had  gone  with  his  lantern  which  was  giving  a  white  light  just 
in  front  of  him  so  he  could  see  what  he  was  doing.  While  in  this  position,  the 
yard  engine  returned  and  killed  him.  A  judgment  for  plaintiff  was  reversed. 
Disobedience  by  a  servant  of  a  rule  is  not  negligence  per  se,  but  only  a  fact 
for  the  jury.  Reversal  was  had  for  a  failure  to  properly  charge  on  contribu- 
tory negligence. 

In  St.  Louis  Southwestern  R'y  Co.  of  Texas  v.  Sptvey,  (Tex.  1903)  15 
Am.  Neg.  Rep.  709,  76  S.  W.  Rep.  748*  97  Tex.  143,  reversing  73  S.  W.  Rep. 
973,  a  call  boy,  working  under  direction  of  night  operator  at  defendant's 
station,  was  employed  to  carry  messages  to  call  out  crews  and  to  register  the 
passenger  train  of  the  Midland  Railroad,  which  intersected  defendant's  track. 
Returning  from  performing  the  last  employment,  he  jumped  aboard  a  passing 
freight  car  and  held  on  by  his  feet  in  the  stirrup,  his  hands  grasping  the 
ladder,  and  was  struck  by  an  upright  piece  or  part  of  the  scales,  which  had 
been  erected  near  the  track  for  weighing  cars.  It  was  dark  and  he  did  not 
see  them.  Judgments  below  for  the  plaintiff  were  reversed.  While  a  rule 
for  railroad  employees  forbidding  riding  around  yards  on  freight  cars  may 
be  treated  as  abolished  when  habitually  disregarded  to  the  knowledge  of  the 
company  and  unenforced  by  it,  yet  such  a  habit  does  not  authorize  one  whose 
duties  do  not  call  upon  him  to  ride  on  freight  trains,  so  to  do.  When  riding 
on  the  freight  trains  with  the  tacit  consent  of  the  company,  to  be  inferred 
from  previous  usage,  he  is  only  a  mere  licensee  riding  at  his  own  risk. 
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In  Worcester  v.  Galveston,  H.  &  S.  A.  R'y  Co.,  (Tex.  Civ.  App.  1905)  91 
S.  W.  Rep.  339,  a  judgment  for  defendant  was  reversed  where  a  brakeman 
attempting  to  climb  on  a  train  was  thrown  and  thereby  lost  a  leg.  The  rule 
forbidding  employees  to  jump  on  or  off  trains  in  motion  was  immaterial  as 
it  was  habitually  disregarded.  Reversal  was  for  errors  in  the  charge  on  other 
points. 

In  Missouri,  K.  &  T.  R'y  Co.  of  Texas  v.  Jones,  (Tex.  Civ.  App.  1903)  75 
S.  W.  Rep.  53,  plaintiff's  intestate  was  employed  as  a  car  repairer;  two 
months  later  he  was  ordered  with  another  repairer  to  go  to  a  station  farther 
on  to  repair  a  car,  but  given  no  instructions  to  carry  a  flag  or  how  to  use  one 
while  repairing  the  car.  Neither  had  been  out  on  the  road  prior  to  this  trip 
to  repair  cars.  There  were  no  rules  requiring  the  use  of  flags  in  repairing 
cars  on  the  road  and  they  had  been  instructed  only  in  the  yards  and  the 
repair  tracks  thereabouts.  A  string  of  cars  was  coupled  to  the  cars  next  to 
the  disabled  car  and  touched  it  causing  it  to  run  over  him.  A  judgment  for 
the  plaintiff  was  affirmed.  An  employee's  violation  of  rules  is  not  negligence 
per  se.  The  fact  that  a  brakeman  was  at  the  crossing  to  signal  the  engineer 
and  to  uncouple  and  couple  up  the  train  did  not  satisfy  the  rule  requiring 
a  lookout  on  the  rear  car  or  a  flagman  at  the  crossing. 

See  also  Texas  &  N.  O.  R.  Co.  v.  Fields,  (Tex.  Civ.  App.  1903)  74 
S.  W.  Rep.  930,  32  Tex.  Civ.  App.  414.    (See  118  Fed.  Rep.  223.) 

In  Binion  v.  Georgia  Southern  &  Florida  R'y  Co.,  (Ga.  1903)  15  Am. 
Neg.  Rep.  29,  118  Ga.  282,  45  S.  £.  Rep.  276,  plaintiff  was  hurt  coupling  cars, 
He  failed  to  comply  with  a  rule  requiring  the  use  of  a  "  stick."  There  were 
two  former  trials.  There  being  evidence  for  the  jury,  the  first  verdict,  which 
was  a  directed  one  for  defendant,  was  set  aside  (in  Ga.  878).  Then  a 
verdict  for  plaintiff  was  set  aside  by  the  trial  judge  and  sanctioned  on  appeal. 
(115  Ga.  320.)  The  judgment  for  defendant  on  the  third  trial  was  affirmed. 
Evidence  that  conductors  knew  plaintiff  had  no  stick  was  properly  excluded, 
as  their  knowledge  was  not  defendant's.  See  the  Binion  case  in  12  Am.  Neg. 
Rep.  420,  15  Am.  Neg.  Rep.  29,  and  16  Am.  Neg.  Rep.  157. 

In  Kane  v.  Erie  Railroad  Co.,  (U.  S.  C.  C.  A,  Sixth  Circuit,  1906)  142  Fed. 
Rep.  682  (previous  trials  118  Fed.  Rep.  223,  133  Fed.  Rep.  681),  a  fireman 
standing  on  the  running  board  on  the  front  of  his  engine  cleaning  the  head- 
light or  number  plate  was  killed  by  another  engine  striking  his.  A  custom 
to  clean  engines  any  time  when  they  were  stopped  or  in  motion  was  proven, 
though  a  rule  required  cleaning  at  the  end  of  each  trip.  Such  general  custom 
abrogated  the  rule.    A  directed  verdict  for  defendant  was  set  aside. 

In  Denver  &  R.  G.  R.  Co.  v.  Arrighi,  (U.  S.  C.  C.  A.,  Eighth  Circuit,  1905) 
141  Fed.  Rep.  67,  a  switchman  was  injured  while  coupling  two  narrow  gauge 
cars,  one  of  which  was  to  move  interstate  traffic.  Neither  was  equipped  with 
automatic  couplers.  The  drawbars  of  each  were  equipped  with  link  and  pin 
couplings,  so  he  had  to  go  between  the  ends  of  the  cars  to  perform  his  duties. 
He  had  only  seven  days'  experience  in  this  road,  but  had  worked  for  the 
Rock  Island,  where  trains  did  not  use  link  or  pin  couplings.  His  hand  got 
caught  and  injured.  Action  was  brought  for  negligence  under  Act  of  Con- 
gress of  March  2,   1893,  §  2,   relating  to  automatic  couplers.     There  was 
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no  presumption  of  plaintiffs  negligence,  because  he  used  a  coupling  the 
defendant  was  forbidden  to  use  by  that  Act  A  judgment  for  the  plaintiff 
was  affirmed. 

In  Driver's  Adm'x  v.  Southern  R'y  Co.,  (Va.  1005)  49  S.  E.  Rep.  1000, 
103  Va.  650,  plaintiff's  intestate,  a  flagman  (rear  brakeman)  on  a  belated 
extra  freight  train,  was  killed  in  a  rear-end  collision  with  another  extra 
freight  train  on  a  single-tracked  unblocked  branch  line  used  for  scheduled 
and  unscheduled  trains  day  and  night  A  habitual  disregard  of  a  rule  requir- 
ing when  a  train  is  stopped  at  an  unusual  point  or  delayed  more  than  three 
minutes  at  a  regular  stop  over,  or  when  it  fails  to  make  schedule  time,  the 
flagman  must  go  back  one-half  mile  and  place  a  torpedo  on  the  track  on 
the  engineman's  side  and  then  one-quarter  of  a  mile  further  back  place 
two  torpedoes,  and  then  return  to  the  first  point  and  stay  there  until  recalled, 
or  if  a  passenger  train  is  due  within  ten  minutes,  until  it  arrives,  was  not 
admissible,  as  the  defendant  had  no  notice  of  its  violations.  The  second 
train,  in  violation  of  rules,  was  changed  after  starting  by  the  conductor  turn- 
ing the  engine  around  and  running  it  backward  with  caboose  ahead  of  tender. 
His  act  was  that  of  a  fellow-servant  without  authority.  As  the  proximate 
cause  of  the  injury  was  decedent's  own  negligence  in  violating  the  rule, 
using  an  engine  in  an  imperfect  condition  did  not  make  defendant  liable.  A 
judgment  for  defendant  was  affirmed. 

In  Wright's  Adm'x  v.  Southern  R'y  Co.,  (Va.  1902)  13  Am.  Neg.  Rep. 
218,  42  S.  £.  Rep.  913,  101  Va.  36,  a  car  repairer  standing  in  the  middle  of  a 
track  in  a  crouching  position  repairing  a  drawhead  was  struck  and  crushed 
by  a  car  set  in  motion  by  a  shifting  engine.  A  judgment  for  defendant  was 
reversed.  It  was  its  duty  to  promulgate  and  enforce  proper  rules  and  regu- 
lations for  the  control  and  guidance  of  its  operatives  working  in  the  hazard- 
ous duties  of  the  repair  shop.  The  continuous  and  general  disregard  of  a 
rule  requiring  repairers  to  flag  cars  warranted  a  finding  of  its  knowledge 
of  such  disregard  or  a  want  of  care  if  it  remained  ignorant  of  it 

3.  Violation  of  Rules  Known  to  Him  by  a  Servant  Is  Contributory 
Negligence  or  Assumption  of  Risk. 

Disobedience  of  the  rules  of  the  employer  by  an  employee  which  results 
in  his  injury  is  as  a  matter  of  law  contributory  negligence  on  his  part  which 
will  bar  a  recovery.  See  Green  v.  R'y  Co.,  85  Miss.  318,  11  Am.  Neg.  Rep. 
434,  88  N.  W.  Rep.  974;  Nordquist  v.  R'y  Co.,  89  Minn.  485,  95  N.  W.  Rep. 
322;  Scott  v.  R'y  Co.,  90  Minn.  135,  95  N.  W.  Rep.  892,  14  Am.  Neg.  Rep.  373. 

In  Vinson  v.  Los  Angeles  Pac.  R.  Co.,  (Cal.  1905)  147  Cal.  479,  82  Pac 
Rep.  53  (see  72  Pac.  Rep.  757),  a  judgment  for  plaintiff  was  reversed  where 
deceased,  a  motorman  on  a  work  train  was  killed  in  a  head-on  collision  with 
a  lemon  train  on  a  single  track,  because  had  he  looked  he  would  have  seen  a 
notice  on  the  bulletin  board  which  employees  were  required  by  the  rules  to 
consult,  that  the  lemon  train  had  gone  out  at  6  a.  m.  and  would  return  the 
usual  way.  The  accident  occurred  at  6:53  a.  m.,  and  he  was  thereby  bound 
to  leave  the  lemon  train  a  clear  track. 
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In  Straight  Creek  Coal  Co.  v.  Haney,  (Ky.  App.  1905)  87  S.  W.  Rep. 
1 1 14,  27  Ky.  L.  Rep.  1117,  a  judgment  for  plaintiff  was  reversed  because  a  coal 
miner  who  was  killed  while  taking  out  a  stump  supporting  the  roof  of  a 
mine,  disobeyed  the  bank  boss's  order  to  leave  a  sprag  at  stumps  and  he 
failed  so  to  do  and  was  killed  in  consequence. 

• 

In  Govan  v.  New  Orleans  &  C.  R.  Co.,  (La.  1903)  in  La.  125,  35  South. 
Rep.  484*  placards  in  a  car  read  "Warning."  "Keep  your  head,  arms  and 
body  inside  the  car."  Despite  this  and  his  knowledge  of  the  situation  of  iron 
posts  near  the  tracks  and  without  any  requirement  of  duty,  a  conductor  of  an 
electric  car  stuck  out  his  head  and  neck  and  was  hurt  by  one  of  them  eleven 
inches  from  the  outside  of  the  car  windows.  The  car  posts  and  tracks  were 
located  by  the  city  engineer.    A  judgment  for  defendant  was  affirmed. 

In  Lewis  v.  Vicksburg  S.  &  P.  R'y  Co.,  (La.  1905)  114  La.  161,  38  South. 
Rep.  92,  a  judgment  for  defendant  was  affirmed  where  a  helper  in  a  railroad 
yard  bringing  back  a  pail  of  water  was  struck  by  a  car  on  the  main  track 
that  was  being  pushed  by  a  locomotive.  There  was  evidence  that  at  the  last 
minute  a  warning  had  been  yelled  at  him,  that  had  he  looked  he  could  have 
seen  the  engine,  that  he  had  long  been  in  the  company's  employ  and  a  year 
or  two  in  that  yard.  A  railroad  company  is  not  absolutely  bound  to  keep 
lookouts  on  cars  being  operated  in  its  own  yards  and  no  slight  negligence 
on  its  part  in  failing  to  take  all  possible  precautions  exonerates  an  employee 
from  his  own  carelessness  when  he  is  hurt. 

In  Tkac  v.  Maryland  Steel  Co.,  (Md.  1905)  18  Am.  Neg.  Rep.  123,  60 
Atl.  Rep.  618,  101  Md.  179,  plaintiff  was  struck  by  a  cross-rail  that  projected 
from  a  platform  of  one  of  defendant's  ore  cars  while  he  was  walking  in  a 
narrow  space  between  the  car  track  and  the  ore  house  contrary  to  a  rule  of 
the  defendant,  and  he  had  three  other  safe  exits  from  the  ore  house  where  he 
worked,  a  judgment  for  the  defendant  was  affirmed. 

In  McDonough  v.  Grand  Trunk  R'y  Co.,  (Me.  1903)  56  Atl.  Rep.  913, 
98  Me.  304,  a  nonsuit  was  sustained  where  a  railroad  switchman  eighteen  years 
old,  of  experience  in  switching  cars  in  railroad  yards,  saw  that  an  old-fashioned 
drawbar  (then  allowable),  was  loose  and  out  of  order,  and  was  expressly 
notified  by  his  foreman  that  it  was  loose  and  held  by  a  chain,  and  that  he 
should  look  out  for  it  when  undertaking  to  couple  it  to  another  car,  and, 
nevertheless,  he  was  hurt  through  its  defects,  he  could  not  recover.' 

In  Seccombe  v.  Detroit  Electric  R'y,  (Mich.  1903)  94  N.  W.  Rep.  747, 
133  Mich.  170,  a  motorman  was  injured  in  a  collision  with  a  car  which 
backed  into  his.  At  the  point  of  accident  there  were  two  tracks  and  cars 
were  not  expected  to  run  both  ways  on  either.  The  reason  this  was  done  in 
this  case  was  that  there  was  a  derailment  of  a  third  car  where  there  waa 
a  switch  and  a  worn  rail  which  had  caused  derailment  twice  before.  A 
directed  verdict  for  defendant  was  sustained.  There  was  a  rule  that  before 
a  car  shall  be  started  backwards,  the  conductor  must  give  the  motorman 
three  bells.  Failure  to  lay  down  other  rules  regulating  the  running  of  cars 
backwards  was  not  negligence,  it  not  appearing  that  other  roads  had  such 
rules.     The  injured  motorman  assumed  the  risk  as  he  knew  cars  moved 


670  20  American  Negligence  Reports. 

backwards  some  times  without  red  lanterns.     The  defect  in  the  track  was 
not  the  proximate  cause  of  the  injury. 

In  Scott  v.  Eastern  R'y  of  Minn.,  (Minn.  1903)  14  Am.  Neg.  Rep.  373, 
95  N.  W.  Rep.  892,  90  Minn.  135,  plaintiff,  a  conductor,  attempting  to  board 
his  train,  lost  his  footing  and  fell  and  was  thrown  under  the  wheels  by 
reason  of  a  defective  step.  A  verdict  for  defendant  was  sustained.  He  had 
himself  failed  in  proper  inspection  and  in  seeing  that  the  brakeman  had 
inspected  properly  thereby  violating  several  rules  of  the  company. 

In  Nordquist  v.  Great  Northern  R'y  Co.,  (Minn.  1903)  95  N.  W.  Rep. 
322,  89  Minn.  485,  because  of  failure  of  brakes  to  work  properly  plaintiffs 
train,  he  being  its  conductor,  was  thrown  from  the  Cascade  Mountain 
side  and  his  skull  fractured  in  two  places.  A  verdict  for  the  defendant 
was  sustained.  Specific  rules  and  general  rules  required  the  conductor  to 
test  air  brakes  before  starting  out  for  the  down  mountain  trip.  He  failed 
so  to  do. 

In  Burns  v.  Minn.,  St.  Paul  &  S.  Ste.  M.  R'y  Co.,  (Minn.  1905)  95 
Minn.  30,  103  N.  W.  Rep.  717,  a  heavy  train  was  stalled  going  up  grade,  and 
in  efforts  to  make  headway,  it  drifted  down  grade  200  or  300  feet,  when  it 
was  stopped,  and  a  single  engine  approaching  struck  the  caboose  and  over- 
turned it,  and  it  fell  upon  the  conductor,  mortally  injuring  him.  A  verdict 
for  defendant  was  sustained.  He  was  guilty  of  contributory  negligence  in 
not  complying  with  the  rule  which  required  him  to  send  back  a  flagman. 

In  Nachez  Cotton  Mill  Co.  v.  McLain,  (Miss.  1903)  33  South.  Rep.  723, 
a  factory  hand  attempted  while  the  machinery  was  in  motion  to  grease  a 
traveler  ring  and  injured  her  hand.  She  acted  under  the  directions  of  an* 
other  employee  not  her  superior  and  against  defendant's  rules  and  with  the 
knowledge  that  it  was  the  duty  of  the  other  employee  to  fix  the  traveler 
ring.    She  assumed  the  risk.    A  judgment  for  plaintiff  was  reversed. 

In  Western  Mattress  Co.  v.  Ostergaard,  (Neb.  1904)  16  Am.  Neg.  Rep. 
149,  99  N.  W.  Rep.  229,  on  rehearing  affirmed  101  N.  W.  Rep.  334,  defendant 
manufactured  iron  bedsteads.  The  frame  in  which  the  parts  of  a  head  or  foot 
piece  are  assembled  is  laid  on  a  bench.  It  had  molds  or  chills  at  proper  places 
to  pour  in  molten  metal  into  the  spew  holes  to  bind  the  parts  together,  after 
the  metal  cools,  the  frame  is  unlocked  and  the  completed  piece  taken  out 
The  hot  metal  may  drop  down  and  pop  up  from  the  floor  or  pop  up  from 
mold  or  chill.  To  prevent  this,  each  employee  was  ordered  to  get  a  pair 
of  goggles.  Hot  metal  popped  from  the  chill  into  plaintiff's  eye.  By  an 
oversight  this  order  was  not  given  to  the  plaintiff.  He  disobeyed  orders  to 
look  away  from  the  pouring  in  of  the  hot  metal.  A  judgment  for  plaintiff 
was  reversed.  A  charge  should  have  been  given  to  the  jury  on  the  question 
as  to  whether,  if  such  an  order  was  given,  he  could  not  recover. 

In  Holland  v.  Seaboard  Air  Line  R'y,  (N.  C.  1904)  49  S.  E.  Rep.  359, 
137  N.  C.  368,  plaintiff's  intestate,  a  rear  brakeman  and  flagman,  knowing 
a  rule  which  required  him  when  his  train  went  on  a  siding  to  lock  a  switch 
and  remain  within  ten  feet  of  it  after  his  train  went  on  the  siding,  retired  to 
the  caboose.  Another  train  ran  into  the  switch,  which  was  open,  whereby  he 
was  killed.    A  judgment  for  plaintiff  was  reversed. 
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In  Miller  v.  Boston  &  Maine  R.  R.,  (N.  H.  1905)  73  N.  H.  330,  61  Atl. 
Rep.  360,  decedent,  a  passenger  brakeman,  whose  work  did  not  require  him 
to  know  the  position  of  low  bridges,  was  sent  out  as  rear  brakeman  on  a 
freight  train  under  rules  requiring  him  to  be  on  top  of  his  train  when  ap- 
proaching or  passing  through  station  yards.  So  doing  in  the  darkness,  pur- 
suant to  the  rule,  he  raised  his  head  at  a  point  between  the  telltale  and  a 
low  bridge  of  which  he  had  not  been  informed,  by  which  he  was  struck  and 
fatally  injured.    A  judgment  for  plaintiff  was  affirmed. 

In  Smith  v.  Boston  &  M.  R.  R.,  (N.  H.  1905)  73  N.  H.  325,  61  Atl.  Rep. 
359,  while  a  brakeman  was  going  around  the  end  of  his  car  to  make  a 
coupling,  his  right  foot  plunged  into  an  excavation  in  the  roadbed  causing 
him  to  pitch  forward;  as  he  fell  his  hand  was  crushed  between  the  draw- 
bars of  the  engine  and  the  car.  He  could  have  seen  the  excavation,  but  his 
mind  was  intent  on  making  his  hitch,  A  nonsuit  was  sustained.  The  burden 
of  proving  the  absence  of  rules  was  on  plaintiff  and  there  was  no  evidence 
that  it  had  not  provided  suitable  rules. 

In  Humphries  v.  Raritan  Copper  Works,  (N.  J.  Sup.  1905)  60  Atl.  Rep. 
62,  a  verdict  for  defendant  was  set  aside  where  plaintiffs  intestate  was  a 
conductor  on  a  train  on  defendant's  narrow  gauge  railroad  used  to  transport 
its  copper  anodes  from  one  place  to  another.  His  car  jumped  the  track  at 
a  switch  and  he  was  thrown  and  mangled.  He  was  sitting  on  the  car  ne:t 
the  engine.  The  remaining  cars  had  been  cut  loose  to  make  a  flying  switch. 
The  court  held  that  a  rule  forbidding  flying  switches  will  not  prevent  recovery 
unless  shown  to  have  been  called  to  the  attention  of  the  employee,  but  re- 
versal was  had  because  the  weight  of  evidence  was  against  the  plaintiff,  two 
witnesses  testifying  the  switch  was  defective  and  nine  that  it  was  in  perfect 
condition. 

In  Filbert  v.  New  York,  N.  H.  &  H.  R.  Co.,  (N.  Y.  1906)  184  N.  Y.  522, 
affirming  95  App.  Div.  199,  a  judgment  on  a  nonsuit  was  affirmed  where  a 
head  brakeman  was  caught  and  crushed  between  two  cars  of  his  train  in  a 
collision.  There  was  no  reason  why  he  was  between  the  cars  and  the  rules 
required  him  to  be  at  the  head  end  of  the  train  and  on  top  of  the  cars. 

In  Wood  v.  New  York  Central  &  H.  R.  Co.,  (N.  Y.  1906)  184  N.  Y.  290, 
the  judgments  (see  100  App.  Div.  511)  for  plaintiff  below  were  reversed. 
Plaintiff  was  defendant's  station  agent.  Rules  made  it  his  duty  to  "have 
charge  of  the  business  of  the  company  at  the  station,  all  property  connected 
therewith,  and  all  persons  employed  thereat.  Keep  the  station  and  grounds 
in  proper  condition  for  the  comfort  and  convenience  of  patrons.  Know  all 
switches  and  frogs  at  their  station  are  in  safe  condition  for  use,  and  that  all 
signals  are  in  proper  working  order,  and  must  take  every  precaution  to  insure 
the  safety  of  trains.  Be  responsible  for  the  care  and  display  of  switch  lamps 
(unless  otherwise  ordered),  and  see  that  they  are  lighted  from  sundown  to 
sunset"  Workmen  building  a  switch  excavated  a  ditch  on  the  premises  occu- 
pied by  plaintiff  adjoining  the  company's  lands;  such  excavation  and  switch 
were  close  to  the  station;  on  a  dark  night  he  fell  in  and  was  injured.  He 
had  been  notified  of  its  completion,  but  he  testified  he  had  not  inspected  it 
and  was  ignorant  of  its  location  and  condition.  A  nonsuit  should  have  been 
granted.     Defendant  was  guilty  of  trespass,  however.     The  Appellate  Divi- 
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sion's  opinion  construing  the  rules  was :  "  In  a  general  way  the  station  agent 
was  undoubtedly  charged  with  general  supervision  of  the  property  in  and 
around  the  station.  Under  ordinary  circumstances,  as  between  him  and  the 
defendant,  he  was  undoubtedly  charged  with  the  duty  of  knowing  that  the 
switches  and  signals  were  in  working  order  around  the  station.  But  mani- 
festly the  rules  upon  this  subject  applied  to  switches  and  signals  which  were 
in  use  and  operation.  Concededly,  the  switch  in  question  was  not  in  safe 
condition  for  use  while  it  was  being  constructed  and  we  do  not  think  that  it 
can  be  said  at  least,  as  a  matter  of  law,  that  plaintiff  was  so  charged  with  the 
duty  of  keeping  watch  of  it  while  it  was  being  in  and  before  it  was  completed; 
that  it  can  be  held  that  he  knew  all  about  its  condition  and  the  means  and  details 
which  were  being  employed  to  get  it  into  a  condition  where  it  could  be  op- 
erated/' The  Court  of  Appeals  points  out  it  was  his  duty  to  keep  the  station 
grounds  in  proper  condition,  and  this  switch  was  only  125  feet  from  the 
station  house  and  he  could  see  the  workmen  therefrom.  A  charge  that  the 
notice  he  received  of  the  switch's  completion  did  not  require  him  to  inspect 
or  have  any  personal  knowledge  of  the  excavation,  or  that  it  was  filled  in  or 
guarded,  was  erroneous.    Four  judges  concurred  and  three  dissented. 

In  Wheeling  &  L.  E.  R'y  Co.  v.  Fisher,  (Ohio  1904)  25  6hio  Cir.  Ct 
Rep.  566,  an  engine  struck  a  rock  and  turned  over  killing  plaintiff's  intestate, 
its  engineer.  A  judgment  for  the  plaintiff  was  reversed  as  he  had  received 
telephone  orders  to  reduce  speed  to  five  miles  an  hour  and  to  look  out  for 
rocks,  and  nevertheless  he  ran  down  a  steep  grade  through  a  curved  cut  at 
twenty  miles  an  hour. 

In  Canadian  Pac.  R'y  Co.  v.  Elliott,  (U.  S.  C.  C.  A.,  Second  Circuit 
1905)  137  Fed.  Rep.  904,  a  car  repairer  was  killed  at  his  duties  by  being 
knocked  down  by  the  impact  of  other  cars  against  the  one  he  was  testing,  and 
a  judgment  for  plaintiff  was  reversed  because  he  failed  to  display  at  one 
or  both  ends  of  the  car  the  blue  flag  required  by  the  rule.  There  was  not 
sufficient  evidence  to  indicate  that  it  had  become  functus  oMcio  by  frequent 
violations. 

In  McMillan  v.  Grand  Trunk  R'y  Co.  of  Camden,  (U.  S.  C.  C  A.,  First 
Circuit,  1904)  130  Fed.  Rep.  827,  a  boy  ordered  to  accompany  an  experienced 
servant  into  a  yard  to  be  taught  how  to  couple  cars,  not  obeying  the  instruc- 
tions of  the  engineer  with  whom  he  was  working  that  he  should  not  go  be- 
tween cars,  but  watch  the  operations  of  his  instructor,  was  crushed  between 
two  cars,  the  engineer  being  without  knowledge  of  his  position  at  the  time. 
A  directed  verdict  for  defendant  was  sustained. 

In  Hynson  v.  St.  Louis  Southwestern  R'y  Co.,  (Tex.  Civ.  App.  1905} 
86  S.  W.  Rep.  928,  a  judgment  for  defendant  on  a  directed  verdict  was  re- 
versed, where  plaintiff,  who  had  worked  as  switchman  in  defendant's  Tex- 
arkana  yard  for  seven  months  and  knew  some  of  the  switches  were  blocked 
and  some  unblocked,  was  injured  trying  to  uncouple  cars  of  a  slowly  moving 
train.  A  chain  which  was  used  in  connection  with  a  lever  to  uncouple  cars 
was  disconnected  and  the  coupling  pin  could  not  be  drawn  by  the  use  of 
the  appliance,  and  he  went  in  between  the  cars  to  uncouple  and  his  foot 
caught  in  the  guard  rail  which  caused  the  injury.  As  he  violated  the  rale 
he  assumed  the  risk.  Reversal  was  had  because  there  was  evidence  of  the 
wrongful  placing  of  the  guard  rail  further  from  the  main  rail  than  is  usual 
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or  proper,  and  this  raised  ah  issue  as  it  did  not  app 
location. 

In  Smith  v.  Atchison,  T.  &  S.  F.  R'y  Co.,  (Tex.  Ci       \ 
Rep.  1052,  a  judgment  for  defendant  was  affirmed  wl 
having  worked  sixteen  hours,  had  registered  in  accc       1 
pany's  rules  for  eight  hours'  rest  and  was  asked  to  t 
protested  against  it,  and  then  consented  when  told  it       1 
run,  and  after  thirty-one  hours'  continuous  service  was 
because,  in  his  exhausted  condition  he  kept  his  train  on 
of  taking  a  siding,  his  injuries  being  due  to  his  cc 
though  a  statute  forbade  employers  to  set  employees       1 
more  than  sixteen  consecutive  hours  to  work  again  t 
rest,  except  in  cases  of  necessity,  and  made  its  violatio 

In  Galveston,  H.  &  S.  A.  R'y  Co.  v.  Burns,  (Texs 
S.  W.  Rep.  618,  plaintiff  in  defendant's  service  was  unl<  i 
box  car  in  defendant's  yard  when  other  cars  bumped  in  i 
to  him,  whereby  he  was  injured.  Plaintiff  testified  that 
rule  requiring  him  to  display  a  blue  flag  and  that  nor  I 
him.  A  charge  that  if  he  was  guilty  of  contributory  ne  j 
recover  sufficiently  submitted  the  issue.    A  judgment  for 

In  Galveston,  H.  &  S.  A.  R'y  Co.  v.  Butshek,  (Tea 
S.  W.  Rep.  740,  34  Tex.  Civ.  App.   194   (former  opii     1 
plaintiff  was  a  general  helper  in  a  machine  shop.    Boarc     I 
and  two  inches  thick  extended  along  the  top  of  three  pits 
the  rails  of  the  tracks  over  the  pits  and  resting  at  eithei 
stringers  supporting  the  rails.    At  the  "  dug  outs  "  the  w    » 
cut  away  and  substituted  by  iron  stringers  or  support  ra 
rails  "  and  the  said  boards  rested  upon  the  balls  of  the  gu    1 
being  held  in  place  and  prevented  from  slipping  from  the 
end  by  fitting  against  the  ball  of  the  main  rail.    As  he    1 
pit  on  one  of  these  boards  carrying  a9  100-pound  jacks*   1 
from  the  ball  of  the  guard  rail  and  consequently  plain    ( 
into  the  pit  and  injured.    The  plaintiff  alleged  that  the  1   1 
and  did  not  fit  in  properly,  so  that  a  slight  play  would  mo1  : 
A  judgment  for  plaintiff  was  affirmed.    That  he  was  famil  t 
required  him  to  inspect  appliances  and  premises  to  avoid  d  1 
his  failure  to  discover  that  the  board  was  improper,  neg 

In  Brown  v.  Northern  Pacific  R'y  Co.,  (Utah,  1906) 
where  a  locomotive  engineer  ran  his  engine  at  eight  mil  ! 
yards  and  struck  an  engine  and  as  a  result  was  killed,  ha 
requiring  him  to  keep  full  control  of  his  engine,  a  judg  : 
was  affirmed. 

4.  A  Servant  Does  Not  Assume  the  Risk  of  the  Ma  1 
Servant's  Violation  of  a  Rule. 

In  Hughes  v.  Iowa  Central  R'y  Co.,  (la.  1905)  103  K 
Iowa,  207,  plaintiff,  a  car  repairer,  was  struck  by  the  sue 
engine  without  signal,  which  had  been  standing  on  a  trac* 
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between  the  place  where  he  had  gone  for  his  tools  and  the  repair  track  where 
plaintiff  usually  worked.  It  was  customary  to  pass  in  front  of  engines  and 
the  rules  required  engineers  to  give  signals  before  starting,  and  plaintiff  testi- 
fied the  engineer  saw  him  go  into  the  place  of  danger.  A  judgment  for  plain- 
tiff was  affirmed 

In  Coffeyville  Vitrified  Brick  &  Tile  Co.  v.  Shanks,  (Kan.  1904)  16 
Am.  Neg.  Rep.  154,  76  Pac.  Rep.  856,  69  Kan.  306,  a  judgment  for  plaintiff  was 
affirmed.  Defendant's  slate  pit  was  200  feet  long,  100  feet  wide  and  thirty- 
five  feet  deep,  with  steep  walls.  "  Drillers  "  at  its  top  loosened  and  pushed  over 
fragments  of  slate.  A  pit  boss  usually  gave  warning  whenever  the  slate  was 
to  be  thrown  down  in  time  for  the  shovelers  below  to  get  out  of  danger,  and 
a  rule  so  provided.  Once  he  failed  and  that  time  1,500  pounds  fell  down  and 
crushed  the  plaintiff.  As  a  rule  made  the  pit  boss  watch  the  operations  above, 
the  miners  below  had  a  right  to  rely  upon  his  giving  timely  warning. 

In  Cincinnati,  N.  O.  &  T.  P.  R'y  Co.  v.  Card,  (Ky.  App.  1905)  28  Ky.  L. 
Rep.  177,  89  S.  W.  Rep.  140,  a  conductor  backed  his  freight  train  on  a  siding 
and  struck  a  car  thereon  with  such  force  as  to  derail  it  and  throw  a  heavy  cast- 
ing weighing  3,000  pounds  therefrom  onto  the  main  track  where  a  passenger 
train  struck  it  and  thereby  plaintiff,  a  fireman,  was  thrown  from  the  passenger 
locomotive  and  badly  hurt.  A  rule  required  prompt  report  to  the  superintend- 
ent of  any  obstruction  on  the  track  and  prompt  efforts  to  protect  trains  with 
proper  danger  signals  and  to  avert  further  accident  This  rule  after  the 
obstruction  was  on  the  track  made  the  conductor  of  the  freight  a  vice-prin- 
cipal.   A  judgment  for  plaintiff  was  affirmed. 

In  Illinois  Cent.  R.  Co.  v.  Cane's  Adm'x,  (Ky.  App.  1906)  90  S.  W.  Rep. 
1060,  28  Ky.  L.  Rep.  1018,  the  court  held  it  was  an  engineer's  duty  not  to  move 
a  train  except  in  response  to  the  brakeman's  signals,  and  the  latter  had  the  right 
to  assume  the  faithful  discharge  of  his  duty  by  the  engineer.  The  brakeman 
was  crushed  between  the  drawheads  of  two  cars.  He  was  trying  to  fix  a 
coupling  on  an  empty  car  and  the  engineer  backed  a  loaded  coal  car  and 
engine  against  it.    A  judgment  for  plaintiff  was  affirmed. 

In  Phippin  v.  Missouri  Pacific  R.  Co.,  (Mo.  Sup.  1905,  rehearing  May 
1906)  93  S.  W.  Rep.  410,  where  plaintiff,  a  switchman,  was  injured  by  the 
cornering  of  certain  cars  he  was  standing  to  couple  at  night,  which  was  caused 
by  the  failure  of  the  switch  tender  to  perform  his  duty  to  see  that  the  switches 
were  properly  lined,  so  as  to  bring  the  cars  together  according  to  the  rules 
of  the  railroad  company,  such  failure  was  defendant's  negligence  under  Rev. 
St.  1899,  §  2873,  making  railroads  liable  to  servants  for  fellow-servant's 
injuries.  On  rehearing  the  verdict  of  $12,000  was  reduced  to  $9>ooo,  and  other- 
wise the  judgement  for  plaintiff  was  affirmed. 

In  Jones  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  (Mo.  1903)  77  S.  W.  Rep. 
890,  178  Mo.  528,  a  judgment  for  plaintiff  was  affirmed.  Paragraph  1251,  Gen» 
St.  Kan.  1889,  gives  a  right  of  action  against  a  railroad  for  all  damages  done 
to  any  employee  in  consequence  of  any  negligence  of  agents,  engineers  or 
other  employees.  Plaintiff  alleged  that  cars  not  properly  braked  or  blocked, 
from  a  side  track  not  properly  switched,  ran  onto  the  main  track  and  crashed 
into  a  freight  train  of  which  her  husband  was  engineer,  whereby  he  received 
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mortal  injuries.  The  accident  happened  in  Kansas.  The  defendant  claimed 
the  cars  were  driven  onto  the  main  track  by  an  extraordinarily  violent  storm. 
There  was  no  errer  in  admitting  defendant's  printed  rules  regarding  the  pre- 
cautions to  be  taken  to  prevent  cars  from  escaping  from  a  side  track. 

In  Wallace  v.  Boston  &  M.  R.  R.,  (N.  H.  1904)  16  Am  Neg.  Rep.  158, 
57  Atl.  Rep.  913,  72  N.  H.  504,  a  nonsuit  was  set  aside  where  plaintiff,  a  head 
brakeman  on  the  north-bound  regular  freight  No.  "265,"  was  injured  in  a 
head-on  collision  with  a  south-bound  extra  freight,  No.  460.  The  first  order, 
No.  56,  directed  them  to  meet  at  Lakeport,  the  second,  No.  59,  at  Weirs,  the 
third  order,  No.  61,  annulled  the  second.  Rules  required  orders  to  the  opera- 
tor repeated  back  to  the  train  despatcher,  a  response  of  "  O.  K."  by  the  latter, 
signing  by  the  trainmen,  the  transmission  of  their  signatures  to  the  train 
despatcher,  a  response  of  "  complete "  by  him,  and  then  delivery  to  the  train- 
men, until  which  time  they  did  not  become  effective.  Order  No.  1  was  not 
completed  as  to  extra  freight  No.  460.  Order  No.  59  had  not  been  completed 
as  to  either  train.  Orders  Nos.  59  and  61  were  completed  by  a  single  message 
for  both  trains.  The  train  despatcher's  final  decision  was  to  have  them  meet 
at  Meredith.  Whether  the  accident  was  due  to  the  train  despatcher,  to  the 
trainmen  for  accepting  orders  without  demanding  an  explanation  or  concur- 
rently to  both,  was  for  the  jury.  The  railroad  could  not  assert  that  its  own 
rule  which  it  had  violated,  requiring  one  telegraph  office  between  those  which 
opposing  trains  received  meeting  orders  was  not  necessary  for  its  employee's 
protection.    The  train  despatcher  was  not  a  fellow-servant. 

In  Texas  Mexican  R'y  Co.  v.  Mendez,  (Tex.  Civ.  App.  1903)  78  S.  W. 
Rep.  25,  a  railroad  bridge  was  burned  through,  the  fire  had  gone  out  leaving 
the  rails  in  position,  plaintiff,  a  fireman,  went  through  with  his  train  and  was 
injured.  A  judgment  for  plaintiff  was  affirmed  and  a  motion  for  a  new  hear-* 
ing  overruled.  Two  passenger  trains  and  several  freight  trains  passed  over 
it  daily,  the  company's  rules  required  frequent  inspections  and  the  evidence 
showed  it  had  burned  a  considerable  time  before  the  accident,  the  jury  could 
find  that  failure  to  inspect  for  fourteen  or  fifteen  hours  was  negligence,  though 
no  accident  had  occurred  from  that  cause  for  twenty  years. 

In  Missouri,  K.  &  T.  R'y  Co.  of  Texas  v.  Gearheart,  (Tex.  Civ.  App. 
1904)  81  S.  W.  Rep.  325,  a  judgment  for  plaintiff  was  affirmed.  Plaintiff,  a 
switchman  in  defendant's  yard,  while  coupling  cars  was  injured  by  the  negli- 
gence of  defendant  in  "cornering"  certain  cars  against  his  cars,  contrary  to 
the  rules  of  the  company  which  required  "  shoving." 

In  International  &  G.  N.  R.  Co.  v.  Cochrane,  (Tex.  Civ.  App.  1902)  71 
S.  W.  Rep.  41,  a  judgment  for  plaintiff  was  affirmed  (on  same  facts  as  Rail- 
way Co.  v.  Vinson,  66  S.  W.  Rep.  800).  On  a  dark. night  a  train  was  stalled. 
To  gain  more  time  the  train  backed  at  greater  speed  than  was  allowed  by  the 
company's  rules.  The  conductor  went  on  the  platform  to  give  a  signal  to 
plaintiff  to  stop  the  train  if  he  should  see  anything  in  the  way.  No  signal 
was  given.  The  train  struck  a  steer,  thereby  the  caboose  was  derailed,  the 
conductor  killed  and  plaintiff  injured. 

In  International  &  G.  N.  R.  Co.  v.  Brice,  (Tex.  Civ.  App.  1906)  95  S.  W. 
Rep.  660,  plaintiff  was  an  engineer  of  a  train  which  collided  with  another 
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train  on  the  main  track.  Negligence  is  alleged  in  failing  to  place  torpedoes 
on  the  track.  A  judgment  for  plaintiff  was  affirmed,  if  reduced.  A  rule  of 
the  company  was  that  no  train  must  be  stopped  on  the  main  track  except 
the  regular  stops  without  a  flagman  being  sent  back  at  once. 

In  St.  Louis  Southwestern  R'y  Co.  of  Texas  v.  Pope,  (Tex.  1905)  98  Tex. 
53S»  86  S.  W.  Rep.  5,  reversing  82  S.  W.  Rep.  360,  an  experienced  brakeman 
coupled  cars  on  a  siding  and  while  he  was  walking  on  the  tops  supposing  all 
to  be  connected,  the  engineer  suddenly  stopped,  causing  the  unconnected  cars 
to  separate  just  as  he  was  stepping  onto  the  top  of  the  foremost  one  of  them, 
whereby  he  fell  and  was  injured.  A  rule  required  conductors  to  set  the  brakes 
on  cars  left  on  a  siding  and  when  it  was  on  a  grade  when  practicable  to 
couple  and  block  them.  The  court  held  that  there  was  negligence  in  leaving 
the  cars  uncoupled  and  in  suddenly  stopping  the  engine,  that  plaintiff  did  not 
assume  the  risk  of  the  violation  of  the  rule  by  other  employees  and  he  was 
not  guilty  of  contributory  negligence.  The  judgments  for  the  plaintiff  below 
were  reversed  for  an  erroneous  and  confusing  charge  on  leaving  the  cars 
uncoupled  as  an  indication  of  negligence. 

In  Boyle  v.  Union  Pacific  R.  Co.,  (Utah,  1903)  71  Pac.  Rep.  988,  25  Utah, 
420,  a  car  would  not  couple  automatically  with  the  coupler  on  the  caboose 
and  so  had  to  be  coupled  with  a  link  and  pin ;  in  this  way  making  the  distance 
between  caboose  and  car  so  great  that  plaintiff  and  other  employees  could  not 
step  across  from  the  top  of  one  to  that  of  the  other.  It  was  without  doors 
in  the  end  and  had  no  platforms,  end  ladders,  grab  or  hand  irons.  Plaintiff 
necessarily  had  to  pass  over  the  car.  He  stood  on  a  brake  and  grasped  the 
roof.  The  brake  became  loosened  and  turned  and  there  being  no  grab  or  hand 
irons  for  him  to  hold  onto  he  fell  and  was  run  over.  A  judgment  for  plain- 
tiff was  affirmed.  Where  a  master  employs  a  large  number  of  servants  and 
their  safety  depends  upon  all  performing  their  duties  at  stated  times  and  in 
a  given  manner,  the  master  should  promulgate  rules  and  furnish  them  to  his 
servants.  The  conductor  was  running  his  train  under  a  time  order  which  in 
effect  authorized  him  to  disregard  rules  and  hence  he  could  disregard  a  rule. 

In  Norfolk  &  Western  R'y  Co.  v.  Spencer's  Adm'x,  (Va.  1905)  52  S.  E. 
Rep.  311,  104  Va.  657,  plaintiff's  intestate,  an  engineer  of  the  first  one  of  two 
engines  attached  to  a  freight  train  traveling  north,  was  killed  in  a  head-on 
collision  with  a  work  train  standing  still,  headed  north.  His  engine  went 
down  the  bank  and  he  died  from  his  injuries.  A  judgment  for  plaintiff  was 
affirmed.  The  work  train  was  not  flagged  nor  torpedoes  put  down  as  the 
rules  required,  and  its  engineer  could  have  moved  after  knowledge  of  the 
danger. 

5.  For  a  Fellow-Servant's  Violation  of  Rules  Causing  Injury,  the 
Master  Is  Not  Liable. 

In  Poorman  Silver  Mines  of  Colorado  v.  Devling,  (Colo.  1905)  18  Am. 
Neg.  Rep.  308,  20  Am.  Neg.  Rep.  45,  81  Pac.  Rep.  252,  a  judgment  for  the 
plaintiff  was  reversed  where  a  blaster  was  ordered  by  his  foreman,  who 
declared  it  safe,  to  drill  out  a  hole  and  it  exploded  because  of  an  unexploded 
blast  therein.     A  rule  required  each  shift  of  miners  to  look  for  "missed 
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shots "  or  "  missed  holes,"  before  beginning  to  drill  a 
was  a  fellow- servant  and  his  order  and  opinion  as  to  the 
plaintiff  from  making  his  own  examination.  Poorman 
rado  v.  Bryant,  81  Pac.  Rep.  256,  follows  this  decision, 
ment  for  the  plaintiff. 

In  Martin  v.  Chicago,  R.  I,  &  P.  R.  Co.,  (la.  1002)  91 
la.  148,  a  head  brakeman  fell  from  the  top  of  a  train, 
city  customarily  contrary  to  an  ordinance  at  an  illegal 
assumed  that  risk.    A  judgment  for  defendant  was  affir 

In  Martin  v.  Mason-Hoge  Company,  <Ky.  App.  1906) 
91  S.  W.  Rep.  1146,  where  a  laborer  negligently  permittei 
hill  and  strike  a  fellow-laborer,  when  the  superintend* 
warning  be  first  given  to  laborers  at  the  foot  of  the 
defendant  was  affirmed. 

In  Murphy  v.  Grand  Trunk  R'y  Co.,  (N.  H.  1004) 
Rep.  835,  a  conductor  was  injured  while  assisting  outsid 
sembling  a  freight  train  which  had  broken  into  four  secti< 
live  automatic  coupler,  while  endeavoring  to  detach  a  cr 
used  in  moving  one  of  the  cars  by  the  brakeman's  failur. 
plaintiff  was,  by  the  engineer's  failure  to  ring  the  bell  b< 
plaintiffs  failure  to  give  the  engineer  a  stop  signal  befor 
cars.  A  verdict  for  plaintiff  was  set  aside,  as  he  assum 
the  rules  made  it  his  duty  to  find  out  what  caused  an  ace 

In  Keating  v.  Manhattan  Railway  Co.,  (N.  Y.  1905) 
plaintiff's  intestate  was  killed  while  sweeping  at  a  termi 
engine  which  he  could  have  seen.  A  judgment  for  plai 
Negligence  was  predicated  on  defendant's  duty  to  make  ai 
for  the  protection  of  employees.  The  rules  requiring  ca 
shifting  cars,  and  slower  speed  in  rounding  curves  and  cro 
sufficient.  Their  violation,  if  any,  was  a  fellow- servant's  vi 
tate  knew  the  danger  and  was  himself  negligent,  having  wo 
for  a  month  and  in  like  work  for  several  years. 

In  Smith  v.  New  York  Central  &  H.  R.  R.  Co.,  (N. 
468,  aff'd  153  N.  Y.  664,  plaintiff's  intestate  was  a  firem; 

train  required  to  run  between  two  stations  at  about  

the  schedule.  The  accident  was  due  to  the  accidental  stopp 
advance  of  the  first  named.  A  rule  required  in  such  a  cas> 
be  carried  back  at  least  half  a  mile,  except  that  when  th< 
by  a  distance  signal  or  flagman  displaying  a  red  or  danger 
going  back,  reliance  may  be  had  on  such  signal  when  the 
the  first  train  can  see  it.  Here  the  semaphore  at  the  statioi 
Hence  the  accident.     The  nonsuit  was  approved. 

In  Niles  v.  New  York  Central  &  H.  R.  R.  Co.,  (N. 
Div.  58,  1  Am.  Neg.  Rep.  5»,  plaintiff's  intestate  was  a  con 
train  on  a  very  stormy  and  snowy  day  going  ahead  slight 
fast  freight  train.     Stalled  by  snow  west  of  Verona  station 
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the  block,  a  block  signal  being,  however,  near  that  station,  the  freight  ran 
into  it  and  he  was  killed.  The  Oneida  signal  tower  showed  danger  to  the 
freight  train,  but  the  towerman  motioned  the  engineer  on,  throwing  him  a 
"caution  card"  indicating  a  train  on  the  block.  The  block  signal  tower  at 
Verona  was  700  or  800  feet  west  of  the  station,  and  1,500  feet  west  of  the 
tower  was  a  "  station  signal "  designed  to  control  only  the  working  of  the 
tracks  at  the  station.  There  was  dispute  as  to  whether  this  "  station  signal " 
at  Verona  showed  danger,  but  the  evidence  tended  to  show  that  it  was  not 
so  set  until  the  freight  had  passed  it  The  storm  befogged  the  "  signal  tower  " 
at  Verona  until  the  freight,  going  pretty  fast,  was  on  the  work  train.  A 
judgment  for  the  plaintiff  was  reversed  because  the  engineer  of  the  freight 
train,  a  fellow-servant  of  the  intestate,  was  negligent  in  running  rapidly  past 
the  block  signal  tower  at  Verona  after  getting  a  caution  card  at  Oneida. 
It  was  not  negligence  that  the  rule  which  required  trackmen  in  foggy  weather 
to  suspend  their  ordinary  work  and  patrol  the  tracks  as  signalmen  was  not 
applied  to  severe  snow  storms,  because  in  the  latter  case  the  removal  of  snow 
from  the  tracks  was  the  paramount  matter  as  existing  rules,  if  followed, 
would  have  prevented  the  accident,  speculation  as  to  desirable  further  rules 
was  erroneous. 

In  Texas,  S.  V.  &  N.  W.  R'y  Co.  v.  Peden,  (Tex.  Civ.  App.  1903)  74  S. 
W.  Rep.  932,  a  judgment  for  plaintiff  was  reversed  where  plaintiff,  a  brake- 
man,  sent  ahead  of  a  backing  train  to  set  the  brakes  on  a  string  of  freight 
cars  standing  on  a  side  track,  attempted  to  step  from  the  second  to  the  last 
car  just  as  it  was  struck  by  the  train,  and  by  reason  of  the  fact  the  cars  were 
not  coupled  together  the  last  car  was  driven  from  under  him  by  the  impact 
and  he  fell,  sustaining  injuries.  He  knew  that  a  rule  requiring  cars  at  sidings 
to  be  coupled  was  not  observed.  Therefore  he  had  notice  of  the  likelihood 
of  injuries  through  its  non-observance. 

In  Northern  Pacific  Railway  Co.  v.  Dixon,  (U.  S.  C.  C.  A.,  Eighth  Cir- 
cuit, 1905)  19  Am.  Neg.  Rep.  637,  139  Fed.  Rep.  737,  plaintiffs  intestate,  a 
fireman,  was  killed  on  December  25,  1899,  by  a  head-on  collision  between  his 
extra  freight  train  and  another  extra  freight  train.  The  company  had  reason- 
able rules  for  all  trains  and  time  tables  for  its  regular  trains.  A  local  operator 
and  agent  fell  asleep  and  failed  to  notify  the  train  despatcher  of  the  other 
extra  freight.  Hence  he  ordered  out  the  intestate's  train.  The  court  held 
the  offending  local  operator  and  the  deceased  fireman  were  fellow-servants. 
194  U.  S.  338.  Here  the  claim  was  the  negligence  of  the  train  despatcher  as 
a  vice-principal.  It  was  claimed  that  he  was  negligent  in  that  in  violation  of 
a  rule  he  sent  his  last  meeting  orders  for  delivery  at  Bonita,  the  point  of 
execution,  to  the  decedent's  train,  a  train  of  superior  right,  in  violation  of 
rules  that  such  orders  must  not  be  sent  for  delivery  to  the  points  of  execution 
if  that  course  can  be  avoided,  and  that  there  should  be  at  least  one  telegraph 
office  between  those  at  which  opposing  trains  receive  meeting  orders.  It  was 
held  he  did  the  best  he  could  under  the  circumstances,  and  that  if  he  violated 
the  rules,  such  violation  did  not  contribute  to  cause  the  accident.  The  judg- 
ment on  agreed  facts  below  was  reversed  with  an  order  to  find  for  the  de- 
fendant. The  relation  of  the  train  despatcher  and  the  decedent  was  left 
undecided. 
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6.  The  Violation  of  the  Rule  Must  Be  the  Proximate  Cause  of  the 
Injury. 

In  Williams  v.  Illinois  Cent.  R.  Co.,  (La.  1905)  114  La.  13,  37  South. 
Rep.  992,  a  judgment  for  plaintiff  was  reversed.  He  was  thrown  or  slipped 
while  throwing  a  switch  and  two  coal  cars  ran  over  him.  The  order  given 
by  the  conductor  to  make  such  running  switch  was  contrary-  to  the  rules. 
But  the  accident  was  due  directly  to  his  own  carelessness. 

In  McGinn  v.  McCormick,  Receiver,  Etc.,  (La.  1902)  109  La.  596,  because 
of  a  defective  spring  upon  a  hand  car  the  sectionmen  were  unable  to  prevent 
it  running  into  another  car  which  had  been  stopped  suddenly  by  an  obstruc- 
tion on  the  track  and  a  man  on  the  other  car  was  injured.  That  the  injured 
man  was  going  to  dinner  from  a  point  a  mile  and  a  half  away  against  a  rule 
requiring  him  to  carry  his  dinner  has  no  bearing  on  the  recovery.  A  judg- 
ment for  the  plaintiff  was  affirmed. 

In  Fanizzi  v.  New  York  and  Queens  Co.  R.  Co.,  (N.  Y.,  June  1906)  113 
App.  Div.  440,  plaintiff  was  injured  in  a  panic  on  a  street  car,  due  to  the 
igniting  of  the  dress  of  a  woman  through  a  passenger  striking  a  match  to 
light  his  cigar  on  the  front  seat,  contrary  to  a  rule  of  the  company.  A  directed 
verdict  for  the  defendant  was  sustained  as  the  defendant  had  no  reason  to 
anticipate  that  Its  rule  was  about  to  be  broken,  and  the  infringement  of  the 
rule  was  not  the  proximate  cause  of  the  accident. 

In  San  Antonio  &  A.  P.  R'y  Co.  v.  Lester,  (Tex.  Civ.  App.  1904)  84  S. 
W.  Rep.  401,  a  judgment  for  plaintiff  was  affirmed  where  he,  an  engineer, 
jumped  from  his  engine,  as  there  was  about  to  be  a  collision  with  the  caboose 
of  a  standing  train,  and  was  injured.  Negligence  was  alleged  in  not  having 
a  light  burning  in  the  cupola  of  the  caboose  and  in  failing  to  send  back  a 
flagman  as  required  by  the  rules.  Whether  the  latter  violation  was  the  proxi- 
mate cause  of  the  injury  was  for  the  jury,  but  it  was  negligence  where  it 
concurred  with  other  causes.  Failure  to  display  the  light  in  the. cupola  was 
the  proximate  cause  of  the  accident. 

In  Gulp,  C.  &  S.  F.  R'y  Co.  v.  Cooper,  (Tex.  Civ.  App.  1903)  77  S.  W. 
Rep.  263,  33  Tex.  Civ.  App.  319,  a  locomotive  backing  up,  approaching  a 
train,  stopped  on  a  brakeman's  signal  and  he  went  in  front  of  the  forward 
car  to  adjust  the  drawhead  therein  with  the  locomotive  and  without  warning 
the  locomotive  started  and  he  was  thereby  injured.  Rules  forbade  employees 
to  act  upon  any  assumption  that  their  signals  would  be  obeyed  and  not  until 
they  knew  they  were  seen,  not  to  expose  the  hands  and  arms  to  defective 
or  ill-fitting  coupling  apparatus,  not  to  go  between  cars  in  motion,  and  to 
inspect  apparatus  at  every  stop  and  report  any  defects.  None  of  the  rules 
applied,  and  their  violation,  if  any,  was  not  the  proximate  cause  of  the  injury. 
A  judgment  for  plaintiff  was  affirmed. 

In  El  Paso  &  S.  R.  Co.  v.  Darr,  (Tex.  Civ.  App.  1906)  93  S.  W.  Rep. 
166,  while  plaintiff  was  inspecting  cars,  such  cars  were  struck  by  others 
shunted  toward  them  and  one  of  his  cars  ran  against  him.  The  evidence 
showed  that  a  rule  requiring  a  blue  flag  to  be  displayed  by  employees  work- 
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ing  about  cars  had  not  been  observed  and  would  not  have  been  by  the  yard- 
master  in  this  case,  and  that  he  knew  plaintiff's  danger.  Its  non-observance 
was  not  the  proximate  cause  of  the  injury. 

7.  The  Necessity  for  Rules  and  Their  Sufficiency  and  Reasonableness 
Are  for  the  Jury. 

In  Ryan  v.  Delaware  &  Hudson  Co.,  (N.  Y.  App.  Div.  1906)  99  N.  Y< 
Supp.  794,  a  judgment  for  plaintiff  was  reversed.  Defendant  operated  a  single 
track  north  of  Whitehall,  N.  Y.  Its  regular  north-bound  passenger  train  left 
that  place  at  2  p.  m.,  forty  minutes  late.  Two  minutes  later  a  light  engine 
left  Whitehall  as  a  second  section,  in  which  was  the  plaintiff's  intestate,  a 
brakeman.  According  to  rules,  the  first  section  bore  two  green  flags  and 
signaled  that  fact  to  indicate  that  a  second  section  followed,  as  it  passed 
a  south-bound  freight  at  Putnam's,  fifteen  miles  north  of  Whitehall,  but  the 
freight  engineer  was  blowing  off  steam  and  did  not  give  the  acknowledging 
blasts  required  by  rule.  The  freight  train  proceeded  and  collided  with  the 
other  engine.  Ryan  was  killed.  The  complaint  was  dismissed.  The  trial 
court  held  the  rules  adequate  and  sufficient.  But  there  was  proof  that  two 
prominent  railroad  companies  had  rules  requiring  the  passenger  train  to  stop 
until  its  signals  were  acknowledged.    Hence  there  was  a  reversal. 

In  Dowd  v.  New  York,  O.  &  W.  R'y  Co.,  (N.  Y.  App.  1902)  61  App.  Div. 
612,  170  N.  Y.  459,  it  appeared  defendant's  rule  provided  that  a  blue  flag 
should  fly  from  a  car  on  which  inspectors  were  at  work  and  such  car  must 
not  be  coupled  to  or  moved,  another  rule  that  "  red  signifies  danger  and  is  a 
signal  to  stop,"  and  another  that  remaining  in  its  service  signified  obedience 
to  rules,  even  those  not  relating  to  the  servant's  department  Cars  were 
generally  kicked  from  the  main  branch  to  sidings  by  backing  them  rapidly 
into  the  siding,  suddenly  detaching  the  engine  and  leaving  them  to  run  by 
gravitation  and  their  own  momentum.  Cars  of  a  train  were  kicked  upon  a 
siding,  only  one  of  the  three  trainmen  attached  thereto  remained  thereon 
and  he  was  unable  to  control  the  movement,  and  they  struck  empty  cars,  one 
of  which  ran  over  plaintiffs  intestate  working  under  it.  A  blue  and  a  red 
flag  were  flying  on  the  rear  end  of  the  cars  he  was  working  on.  The  jury 
were  justified  in  finding  the  rules  inadequate  as  against  a  train  moving  with- 
out an  engine  on  a  descending  grade.  Signals  alone  will  not  stop  a  train. 
There  must  be  proper  brakes,  end  blocks  and  a  proper  number  of  trainmen. 
A  judgment  for  plaintiff  was  affirmed. 

In  Devoe  v.  New  York  Central  &  H.  R.  R.  Co.,  (N.  Y.  1903)  174  N.  Y. 
1,  ordering  a  new  trial  and  reversing  70  App.  Div.  495,  which  reversed  a 
judgment  for  plaintiff,  plaintiff's  intestate,  an  inspector,  was  crushed  between 
two  cars.  The  plaintiff  claimed  that  defendant  had  not  made  and  enforced 
necessary  rules.  It  was  proper  to  allow  witnesses  who  testified  as  to  rules, 
of  other  companies  to  testify  orally  what  rules  were  in  force  and  to  use  any 
edition  of  them  to  refresh  their  recollection.  Defendant  asserted  a  verbal 
rule  duly  notified  that  if  inspectors  went  between  cars,  they  should  have  an- 
other man  stand  guard.  The  trial  court  properly  left  to  the  jury  the  exist- 
ence and  the  reasonable  safeness  of  the  rule.  The  printed  rule  requiring  a 
blue  flag  or  light  was  disregarded  generally.    Such  oral  rule  was  not  sufficient* 
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The  court  said :  "  It  may  be  that  where  the  situation  is  simple  and  entirely 
free  from  complications,  the  sufficiency  of  a  rule  made,  even  to  protect  em- 
ployees, would  be  a  question  of  law.  Where,  however,  as  in  this  case,  the 
situation  was  complicated  owing  to  the  large  number  of  tracks  and  trains, 
and  the  rule  was  not  only  verbal,  leaving  its  enforcement  to  the  unaided 
recollection  of  a  single  announcement  but  the  delay  in  finding  the  depot  mas- 
ter, the  difficulty  of  getting  men  to  act  as  watchmen,  the  danger  of  taking  them 
from  other  employment,  and  the  temptation  to  run  a  momentary  risk  rather 
than  to  consume  time  in  order  to  be  safe,  were  so  great  that  the  question  of 
the  sufficiency  of  the  verbal  instructions  was  for  the  jury. 

In  Burns  v.  Palmer,  (N.  Y.  1905)  107  App.  Div.  321,  plaintiffs  intestate 
was  a  coal  trimmer  in  defendant's  coal  yard.  In  that  yard  were  two  long 
pockets  divided  into  bins  which  received  coal  from  cars  which  took  the  coal 
from  boats  at  a  dock  on  Gowanus  street,  Brooklyn,  and  were  run  along  a 
track,  stopped  at  the  bin  and  automatically  dumped.  The  bin  was  discharged 
by  means  of  a  chute  at  its  bottom  and  centre.  It  is  necessary  to  shovel  or  trim 
the  coal  to  facilitate  its  discharge.  He  was  sent  to  a  bin  and  found  there 
dead  two  days  later  covered  with  coal.  A  judgment  for  defendant  was  re- 
versed. It  was  a  question  of  fact  for  the  jury  whether  the  defendant  in  the 
exercise  of  reasonable  care  should  not  have  established  and  enforced  a  rule 
requiring  the  employee  in  charge  of  the  car  to  assure  himself  beyond  a  rea- 
sonable doubt  as  to  whether  a  fellow-workman  was  employed  in  the  bin  before 
dumping  coal  therein. 

In  Freemont  v.  Boston  &  Maine  R.  Co.,  and  Delaware  &  Hudson  Co., 
(N.  Y.,  March,  1906)  in  App.  Div.  831,  plaintiff's  intestate,  a  brakeman 
coupling  a  defective  car  in  the  yard  by  means  of  a  "chain  hitch"  was  injured 
so  that  he  died.  The  way  other  railroads  did  the  work,  and  which  was  a 
reasonable  and  practical  rule,  was  put  in  evidence.  The  jury  could  find  negli- 
gence in  not  providing  such  a  rule.  An  expert's  opinion  as  to  its  practicability 
was  competent.  The  judgment  for  plaintiff  was  affirmed,  except  the  extra 
allowance.  Assumption  of  risk  in  a  case  like  this  is  now  a  question  of  fact 
under  section  3,  Employer's  Liability  Act,  L.  1902,  c.  600. 

In  KoszLowsKi  v.  American  Locomotive  Co.,  (N.  Y.  1904)  96  App.  Div. 
40,  a  judgment  for  plaintiff  was  reversed.  Plaintiff,  a  common  laborer,  em- 
ployed in  defendant's  shop,  was  struck  by  a  rod  weighing  about  fifty  pounds, 
attached  to  a  traveling  crane,  intentionally  loosened  and  dropped  by  a  repairer, 
which  rod  was  deflected  by  hitting  a  girder  and  so  struck  plaintiff  who  was 
standing  twenty-five  or  thirty  feet  from  where  the  rod  should  have  fallen. 
The  repairer  was  a  co-employee.  There  being  no  evidence  of  any  rules  in 
other  shops  governing  such  work,  it  was  error  to  charge  that  the  jury  should 
pass  upon  the  necessity  for  such  rules.  The  jury  may  not  assume,  except  by 
evidence,  what  rules  are  desirable  and  practically  efficient. 

In  Quinn  v.  Galveston,  H.  &  S.  A.  R'y  Co.,  (Tex.  Civ.  App.  1904)  84  S. 
W.  Rep.  395,  two  sections  of  a  train,  the  first  starting  two  hours  earlier, 
had  the  same  running  order  as  to  time,  the  forward  one  lost  time  and  the 
rear  section  ran  into  it,  thereby  injuring  plaintiff,  who  was  the  engineer  on 
the  rear  section.    A  judgment  for  defendant  was  reversed.     Defendant  was 
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not  negligent  because  its  office  which  controlled  the  movements  of  the  train 
failed  to  advise  the  rear  section  that  the  forward  one  had  been  delayed,  as 
obedience  to  rules  as  to  red  lights  on  the  rear  end  and  sending  back  a  flag- 
man by  the  servants  in  charge  of  the  forward  section  would  have  avoided 
the  accident  Neither  was  there  liability  for  having  a  freight  box-car  caboose 
on  the  rear  of  the  forward  section  in  violation  of  a  statute.  A  charge  that  if 
plaintiff  could  have  seen  the  red  light  on  a  semaphore  at  a  station  where 
the  forward  section  had  stopped  "by  the  proper  use  of  his  sight"  he  could 
not  recover  was  erroneous,  as  whether  departure  from  a  rule  was  negligence 
was  for  the  jury.  It  was  not  admissible  to  show  a  rule's  meaning  at  the 
time  of  the  accident  by  an  amendment  afterwards  made.  Mere  failure  to 
observe  rules  is  not  negligence  per  se. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Ames,  (Tex.  Civ.  App.  1906,  rehearing  de- 
nied, June,  1906)  94  S.  W.  Rep.  11 12,  a  brakeman  stumbled  over  cinders  on 
defendant's  track  after  coupling  cars  whereby  he  was  run  over  by  the  tender 
of  the  engine,  the  filling  of  the  track  with  such  cinders  being  dangerous.  It 
was  not  error  to  submit  to  the  jury  defendant's  failure  to  promulgate  a  rule 
whereby  the  condition  of  the  track  at  a  point  where  the  plaintiff  was  injured 
would  have  been  made  known  to  him.  Plaintiff  did  not  know  its  condition 
and  defendant  did.    A  judgment  for  plaintiff  was  affirmed. 

In  Texas  Cent.  R'y  Co.  v.  Yarbro,  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
357 >  32  Tex.  Civ.  App.  246,  negligence  was  based  on  (1)  That  when  plaintiff, 
a  brakeman,  was  coupling  the  locomotive  tender  to  a  car,  the  locomotive 
backed  and  thus  plaintiff's  right  hand  was  caught  and  crushed  between  the 
two  drawheads  and  coupling  apparatus  of  said  car  and  said  tender;  (2) 
Said  drawheads  were  imperfect  in  that  they  were  of  different  patterns,  makes 
and  weights,  one  dangerously  high  and  the  other  dangerously  low,  whereby 
he  had  to  use  his  hand  to  make  said  coupling.  A  judgment  for  plaintiff  was 
affirmed.  The  uniform  disregard  of  a  rule  requiring  brakemen  to  use  a  stick 
or  safety  coupler  exonerated  plaintiff.  The  reasonableness  of  a  rule  is  for 
the  jury. 

In  Johnson  v.  Union  Pacific  Coal  Co.,  (Utah,  1904)  16  Am.  Neg.  Rep. 
156,  76  Pac.  Rep.  1089,  28  Utah,  46,  a  judgment  for  plaintiff  was  affirmed 
where  an  employer  engaged  in  constructing  a  railway  track  in  a  mine  let 
down  rails  without  their  being  fastened  to  the  car  on  which  they  were  being 
conveyed  and  one  slipped  over  and  fell  on  a  miner  working  at  the  bottom 
of  the  shaft.  It  was  the  master's  duty  to  make  and  promulgate  rules  to  safe- 
guard his  servants  and  to  use  due  care  to  enforce  them,  and  whether  he 
failed  in  either  duty  was  for  the  jury. 

8.  The  Necessity  for  Rules  and  Their  Reasonableness  and  Sufficiency 
Are  for  the  Court. 

In  Kenefick-Hammond  Co.  v.  Rohr,  (Ark.  1905)  19  Am.  Neg.  Rep.  69, 
91  S.  W.  Rep.  179,  plaintiff,  operating  a  portable  boiler  used  to  furnish  power 
to  drills  250  yards  away  from  where  blasting  was  done  in  a  railroad  con- 
struction cut,  was  struck  by  rocks  thrown  by  blasters.  Plaintiff  could  not  see 
the  men  at  work  owing  to  the  nature  of  the  ground.  The  rule  required  a 
warning  signal  to  be  given.    The  driller  testified  he  yelled  "  fire ! "  indicating 
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the  blast  was  to  be  fired.  The  plaintiff  says  he  did  t 
such  a  rule  was  a  reasonable  and  sufficient  rule  was 
it  was  error  to  submit  it  to  the  jury.  A  judgmen 
reversed. 

In  Denver  &  R.  G.  RV  Co.  v.  Maydole,  (Colo,  is 
33  Colo.  150,  plaintiff's  intestate  was  a  brakeman  riding 
ran  through  a  burned  bridge  and  was  overturned.    F 
came  from  a  defective  locomotive  and  that  defendant 
walkers.    Defendant  claimed  decedent  was  riding  on 
permission  and  contrary  to  rules,  a  copy  of  which  he 
tered  its  employment,  as  evidence  showed.    Reversal  o 
tiff  was  had  among  other  grounds  because  of  the  cr 
the  sole  judges  of  whether  the  rules  of  the  defendant  1 
from  riding  on  the  engine  at  the  time."    The  Appellate 
and  not  the  jury  should  construe  the  company's  rule, 
of  its  employees  the  company  prohibits  from  riding  up< 
after  so  determining  should  declare  the  law  applicabl 
the  jury.    The  jury  should  determine  whether  the  de 
of  the  existence  of  the  rule,  and  also  even  though  h 
whether  he  had  permission  from  the  proper  authoi 
locomotive." 

In  Illinois  Central  R.  Co.  v.  Burton,  (Ky.  App. 
231,  plaintiff,  who  was  defendant's  employee  on  business 
in  a  hand  car  and  it  ran  over  a  torpedo  within  the  line 
on  and  off  trains.  The  torpedo  exploded  and  a  piece 
into  his  leg.  It  was  negligence  to  place  a  torpedo  at  a  fl 
passenger  trains  did  not  stop,  where  a  rule  forbade  thei 
at  or  near  stations  where  they  might  explode  and  inju 
or  off  trains,  and  such  violation  of  the  rule  was  neglig 
ment  for  plaintiff  was  affirmed. 

In  Gaudette  v.  Boston  &  M.  R.  R.,  (N.  H.  1006)  64 
suit  was  sustained  where  an  employee  experienced  in  1 
with  its  surroundings  fell  into  a  vat,  their  being  no  evi 
superior  knowledge,  and  no  evidence  that  wheels  near  1 
his  fall.  Whether  rules  to  prevent  the  leaving  of  wheel 
have  been  adopted  was  immaterial. 

In  Shannon  v.  New  York  Central  &  H.  R.  R.  Co., 
Div.  349,  plaintiffs  intestate,  an  experienced  locomotive 
in  a  collision  between  two  of  defendant's  trains.  Defer 
trains  to  stop  at  the  usual  signal  stations  in  the  abse 
when  a  signal  was  imperfectly  displayed.  A  fog  obscu 
Other  railroads  required  torpedo  signals  in  fogs.  Th< 
not  actionable  negligence  as  obedience  to  the  rules  proi 
prevented  accident,  and  the  engineer  failed  to  obey  the 
court  reserved  decision  on  a  motion  for  nonsuit  until  the 
tiff,  then  granted  the  nonsuit  which  was  affirmed. 
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In  Ward  v.  Manhattan  R.  Co.,  (N.  Y.  1904)  95  App.  Div.  437,  a  judg- 
ment for  plaintiff  was  reversed  where  a  switchman  at  a  terminal  station  of  an 
elevated  railroad  in  New  York  city  was  killed  while  coupling  two  sections 
by  two  cars  let  loose  by  another  switchman.  Rules  required  cars  to  be  kept  in 
control  and  to  be  drawn,  not  pushed.  There  was  no  evidence  that  other 
rules  would  be  better.  The  rules  in  question  did  not  apply  to  (as  charged) 
the  making  up  of  trains,  but  only  to  their  movements  after  being  made  up. 
Their  sufficiency  was  not  for  the  jury,  as  such  a  course  would  lead  to 
speculation  as  to  the  necessity  for  other  rules.  The  Employer's  Liability 
Act  (L.  1902,  c.  600),  imposes  no  new  liability  for  failure  to  make  proper 
rules  to  secure  employees'  safety. 

9.  Questions  of  Pleadings. 

In  Huggins  v.  Southern  R.  Co.,  (Ala.  1906)  41  South.  Rep.  856,  a  brake- 
man  was  injured  while  coupling  cars  in  defendant's  yard;  a  plea  alleged  con- 
tributory negligence  in  going  between  cars  to  make  a  coupling  when  it  was 
unnecessary  and  that  such  going  between  was  the  proximate  .cause  of  the 
injury.  Plaintiff  replied  the  coupling  could  not  have  been  made  without 
going  between  the  cars  and  that  he  had  been  ordered  to  make  the  coupling 
by  his  superior  employee.  Defendant's  demurrer  to  the  replication  was  that 
the  necessity  of  going  between  the  cars  did  not  authorize  the  breaking  of 
the  rule  forbidding  it,  and  that  it  was  not  alleged  that  the  superior  employee 
had  any  right  to  abrogate  the  rule.  The  demurrer  was  properly  sustained. 
It  was  not  error  to  instruct  that  there  was  no  evidence  of  any  custom 
contrary  to  the  rule  being  known  to  or  acquiesced  in  by  the  defendant  or 
rescinded  by  it.  Such  a  rule  was  reasonable  and  its  violation  was  contribu- 
tory negligence.    A  judgment  for  defendant  was  reversed  on  other  points. 

In  Alabama  Gt.  S.  R.  Co.  v.  Bonner,  (Ala.  1905)  39  South.  Rep.  619,  a 
railroad  switchman,  a  minor,  was  crushed  between  two  cars  when  he  was 
adjusting  a  coupling,  through  the  foreman  negligently  giving  the  engineer  a 
signal  to  move  cars  against  him  without  his  signal  or  any  warning  to 
him.  A  judgment  for  plaintiff  was  affirmed.  His  agreement  to  abide  by 
certain  rules  when  he  entered  the  company's  employ,  through  the  violation 
of  which  he  was  injured,  did  not  debar  him  from  recovering,  as  he  did  not 
sue  for  damage  for  breach  of  contract,  but  his  action  was  predicated  upon 
the  status  of  master  and  servant  and  his  replication  of  infancy  to  defendant's 
plea  of  a  release  disaffirming  such  release  was  not  attackable  on  demurrer 
as  an  attempt  to  repudiate  it  and  claim  under  a  contract  at  the  same  time. 
Evidence  was  properly  received  that  such  rules  had  never  been  enforced.  The 
proximate  cause  of  the  injury  was  the  negligent  act  of  the  foreman  who 
knew  his  position,  and  violation  of  a  rule  forbidding  going  between  cars  was 
a  mere  intervening  cause  insufficient  to  prevent  recovery. 

In  Boyer  v.  Eastern  R'y  Co.  of  Minnesota,  (Minn.  1902)  12  Am.  Neg. 
Rep.  496,  87  Minn.  367,  92  N.  W.  32,  plaintiff,  a  bridge  carpenter,  was  ordered 
from  his  regular  work  to  help  unload  flat  cars  thirty-eight  feet  long,  loaded 
with  poles  seventy  feet  long,  two  feet  in  diameter  at  the  large  and  eight 
inches  at  the  smaller  end.  A  skidway  was  constructed  from  the  floor  of  the 
car  to  another  skidway  nearer  the  ground.  The  poles  were  placed  on  the 
floor  of  the  cars  lengthwise,  five  of  each  being  laid  side  by  side  in  four  tiers, 


20  AMERICAN  NEGLIGENCE  REPORTS.  685 

with  cross-pieces  between  the  tiers,  two  poles  being  laid  on  top,  making  the 
fifth  tier.  The  poles  were  held  in  place  by  stakes  fastened  by  three  braces 
on  each  side  of  the  cars,  extending  above  the  top  tier  of  the  poles.  The 
stakes  on  one  side  of  the  car  were  taken  out  and  logs  were  rolled  off  the 
cars  by  plaintiff  and  others  down  the  skidways.  As  alleged  the  proper  way 
was  to  have  sawed  off  stakes  as  each  layer  of  logs  was  to  be  removed,  and 
to  roll  off  each  tier  consecutively,  but  defendant  removed  logs  from  the  side 
of  the  car  after  the  stakes  were  displaced,  so  as  to  permit  the  logs  to  spread 
when  one  of  them,  which  was  very  crooked  in  the  middle  slipped  into  a  space 
made  by  the  spreading  of  the  logs,  and  swung  around  knocking  plaintiff  from 
the  car.  It  was  alleged  that  defendant  failed  to  provide  rules  and  regula- 
tions for  the  conduct  of  the  work.  No  statute  was  pleaded.  Order  over- 
ruling a  demurrer  reversed  because  (i)  the  work  was  not  so  hazardous, 
complicated  and  obscure  to  require  rules,  and  (2)  the  dangers  were  so  open 
and  apparent  that  plaintiff  must  have  assumed  his  fellow-servant's  negligence. 

In  Murphy  v.  Milliken,  (N.  Y.  1903)  84  App.'  Div.  582,  plaintiff  was 
employed  to  operate  a  traveling  crane  and  it  fell  upon  and  injured  him. 
The  trial  judge  submitted  whether  defendant  should  not  have  "provided 
rules  whereby  this  plaintiff  might  have  known  as  to  the  control  of  the 
electric  current,  if  you  find  they  did  not  provide  such  rules."  A  judgment 
for  plaintiff  was  reversed  because  there  was  no  allegation  in  the  complaint 
of  negligent  omission  to  provide  rules. 

In  OIxary  v.  Buffalo  Union  Furnace  Co.,  (N.  Y.  1905)  100  App.  Div. 
156,  plaintiff  operated  a  blast  furnace,  ore  and  fuel  clinging  to  the  sides  of  the 
furnace  exploded  and  blew  out  burning  matter  which  struck  plaintiff.  A  judg- 
ment for  plaintiff  was  reversed  for  various  errors  in  the  charge  and  on 
the  exceptions.  The  essential  allegation  was  that  the  negligence  resulted 
from  not  working  the  furnace  in  a  reasonably  safe  manner,  so  permitting 
the  throwing  out  of  molten  substances  and  in  not  having  it  equipped  with 
safe  appliances  and  the  charge  corresponded  thereto,  thus  making  the  safe 
mode  of  operation  of  the  furnace  itself  the  issue  instead  of  a  failure  to 
promulgate  rules  to  promote  safety  and  there  was  no  sufficient  evidence 
of  negligence  in  constructing  and  feeding  the  furnace. 

In  Wagner  v.  New  York,  Chicago  &  St.  Louis  R.  Co.,  (N.  Y.  1002)  76 
App.  Div.  552,  plaintiff's  intestate  worked  upon  defendant's  derrick  car  and 
was  killed  through  its  toppling  frozA  the  track.  It  was  a  platform  car  with 
a  derrick,  an  engine  and  certain  appliances  for  operating  the  derrick. 
To  prevent  its  toppling  over,  of  which  there  was  danger  when  it 
swung  at  right  angles  to  the  car  windlasses  and  winches  operated  by  the 
derrick  engine  were  installed  to  control  by  a  rope  passing  to  the  derrick  the 
swing  of  the  boom.  By  hooks  and  other  appliances  it  was  securely  anchored 
to  the  track.  Once  the  defendant's  representative  failed  so  to  do  thinking 
it  unnecessary,  and  the  boom  swung  at  right  angles  and  the  car  toppled  over. 
The  submission  to  the  jury  of  an  issue  as  to  whether  defendant  should  not 
have  promulgated  rules  governing  the  anchoring  of  the  car  was  error,  as 
no  allegation  of  the  complaint  charged  such  negligence.  A  judgment  for 
plaintiff  was  reversed. 
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In  Horton  v.  Ft.  Worth  Packing  &  Provision  Co.,  (Tcx.  Gv.  App.  1903) 
76  S.  W.  Rep.  2ii,  33  Tex.  Civ.  App.  150,  the  action  was  for  the  death  of 
plaintiff's  father  who  was  killed  while  talking  to  fellow-employees  on  the 
floor  below  through  the  elevator  shaft,  the  elevator  suddenly  dropping  from 
the  floor  above,  striking  his  head,  and  killing  him  instantly.  The  elevator  was 
defective  and  unmanageable.  A  judgment  for  defendant  was  affirmed.  There 
was  evidence  of  the  decedent's  violation  of  a  rule  forbidding  putting  his 
head  into  the  shaft  and  also  of  its  common  disregard  even  by  the  president 
of  the  corporation,  but  as  a  rule  was  not  pleaded,  nor  specifically  submitted 
to  the  jury  as  a  bar  to  recovery,  there  was  no  error  in  refusing  to  instruct 
on  the  effect  of  a  habitual  violation  of  the  rule. 

In  Gila  Valley,  G.  &  N.  R.  Co.  v.  Lyon,  (Arizona,  1903)  71  Pac.  Rep.  957, 
a  freight  conductor  in  setting  out  cars  on  a  siding  on  a  trestle,  instead  of 
employing  the  proper  method,  which  consisted  in  keeping  the  locomotive 
attached  until  they  were  stopped,  allowed  them  to  run  on  the  trestle  by 
their  own  momentum,  and  it  being  impossible  to  stop  them  by  the  hand 
brake  one  of  the  cars  went  over  the  end  of  the  trestle,  killing  a  brakeman 
who  was  riding  thereon.  A  judgment  for  plaintiff  was  reversed.  A  charge 
was  erroneous  that  if  the  track  was  not  constructed  to  switch  cars  in  the 
manner  here  done,  but  by  means  of  locomotive  engine  connected  with  the 
cars  by  air  brakes  or  "  spotting/'  then  they  should  decide  whether  defendant 
was  negligent  in  permitting  its  use  in  the  manner  in  which  it  was  used  or 
in  failing  to  notify  the  proper  use  or  in  warning  its  employees  from  such 
improper  use.  There  was  no  allegation  of  negligence  by  absence  of  proper 
rules  and  any  such  rule  would  have  been  ridiculous. 

10.  Questions  of  Evidence,  Instruction,  and  the  Existence  and  Con- 
struction of  Rules. 

In  Jemnienski  v.  Lobdell  Car  Wheel  Co.,  (Delaware  Superior  Ct.  1905) 
63  Atl.  Rep.  935,  the  trial  court  refused  a  nonsuit  and  the  jury  disagreed,  in 
a  case  where  an  engine  jumped  the  track' and  the  frame  resting  upon  the 
top  of  the  ashes  and  cinders,  car  on  which  plaintiff  was  riding  on  defend- 
ant's private  railroad,  because  of  a  defective  bolt  or  pin  became  detached,  fell, 
struck  him,  whereby  he  was  knocked  to  the  ground  and  both  his  legs  broken. 
The  court  charged  there  was  no  negligence  in  failing  to  promulgate  rules 

for  the  government  of  servants  in  the  operation  of  cars  on  this  railroad. 

• 

In  Florida  Cent.  &  P.  R.  Co.  v.  Mooney,  (Fla.  1903)  45  Fla.  286,  33 
South.  Rep.  1010  (former  appeal  24  South.  Rep.  148,  40  Fla.  17),  a  judgment 
for  plaintiff  was  reversed.  The  question  "was  it  in  violation  of  the  rules 
of  the  company  to  jump  on  or  off  the  cars  or  to  uncouple  them  while  in 
motion?"  was  asked  on  cross-examination  of  plaintiff.  Defendant  objected 
that  the  printed  rules  were  the  best  evidence,  but  at  that  time  there  was  no 
proof  of  their  existence.  The  question  was  properly  allowed.  Plaintiff 
claimed  the  train  was  to  stop  before  the  switch  was  reached  upon  a  signal 
from  him  and  that  he  gave  the  signal  in  due  time.  The  engineer  said  it  was 
only  to  slow  down.  Plaintiff  was  injured  in  making  a  running  switch.  For 
error  in  not  clearly  excluding  punitive  damages  there  was  a  reversal  of  a 
judgment  for  plaintiff. 
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In  Central  of  Georgia  R'y  Co.  v.  Viking,  (Ga.  iox 
421,  116  Ga.  284,  42  S.  E.  Rep.  402,  a  card  given  by  ; 
its  engineers  and  containing  a  column  headed  "  minimi 
between  stations,"  there  being  no  rule  of  the  compa 
gincer's  duty  to  regard  this  minimum  time,  does  not  b 
to  defeat  his  widow  where  he  is  killed  attempting  to  1 
two  stations  in  less  than  the  time  given  in  the  column 
his  co-employee.    A  judgment  for  plaintiff  was  affirmed. 

In  Pittsburg,  C.  C.  &  St.  L.  R'v  Co.  v.  Nicholas, 
N.  £.  Rep.  195,  plaintiff,  a  brakeman,  was  assisting  in  pi 
cars  on  a  designated  track.  While  the  ca'rs  were  mov 
the  engineer,  in  obedience  to  a  stop  signal  given  by  th 
the  speed  of  the  cars,  throwing  the  plaintiff,  who  had 
by  order  of  the  conductor,  to  the  ground  and  tinder 
thetical  questions  were  asked  out  of  their  order  which 
subject  to  a  motion  to  strike  out  if  proof  of  the  necessary 
supplied,  which  motion  was  afterwards  made  and  denied. 
tions  also  to  these  questions,  as  they  called  for  witness! 
the  defendant's  rules  were  and  their  construction  of  the 
answer  were  "you  may  state  whether  or  not  he  (the  coi 
the  stop  signal  until  he  was  certain  the  car  was  cut  off.  1 
to."  The  court  holds  the  question  proper  as  calling 
duties  of  conductor  in  distinction  from  opinion  evidenci 
plaintiff  was  sustained. 

In  Cleveland,  C.  G.  &  St.  L.  R'y  Co.  v.  Bebgschick 
N.  E.  Rep.  1000,  163  Ind.  108,  a  judgment  for  plaintiff  v 
plaintiff,  a  locomotive  fireman,  was  injured  in  having  his  I 
the  roof  of  the  cab  of  a  locomotive  and  a  steel  apron 
from  a  coal  chute  into  the  tender  of  said  locomotive.     Pla 
■he  apron,  pulled  the  chain  which  unlatched  the  gate  to  I 
settled  himself  upon  the  roof  of  the  cab  with  his  legs  han 
of  it  while  the  coal  ran  over  and  along  the  apron  into  th.    I 
gineer  moved  back  his  engine,  injuring  plaintiff.     Plaintiff 
the  throttle  leaked  or  was  not  closed  tight  and  that  the  th 
been  closed  and  also  the  reverse  lever  put  on  the  centre,     1 
opened  and  the  air  brakes  applied.  A  rule  of  the  company  ac 
substantially   required  these  precautions,  but  the   Appellate 
the  rule  did  not  apply  when  the  engineer  was  in  control  ol  ! 
refused  instruction  to  that  effect  was  also  error.    A  judg 
was  reversed.    The  words  "  elsewhere,"  "  when  it  is  placed  1 
elsewhere  to  stand,"  the  engineer  must  take  certain  prei  1 
place   like  a  siding,   not  the   main   track.      It   is   within   the 
doctrine.     The  general  following  the  special  docs  not  inclut 
or  a  superior  claim. 

In  Bannon  v,  Buffalo  Union  Furnace  Co.,  (N,  Y,  iqo 
334,  a  judgment  for  the  defendant  was  affirmed.  An  expk 
nace  caused  plaintiff  to  be  burned.  Failure  to  provide  1 
rules  and  regulations  was  alleged.  There  was  no  proper 
charge. 
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In  Quinn  v.  Brooklyn  Heights  R.  Co.,  (N.  Y.  1904)  16  Am.  Neg.  Rep. 
158,  91  App.  Div.  489,  a  trolley  car  repairer  removed  the  pole  from  the  wire ; 
on  returning  from  lunch  saw  it  was  still  free;  resumed  work,  and  without 
warning  to  him,  a  motorman,  by  order  of  the  starter,  replaced  it  on  the 
wire  and  started  the  car  and  it  ran  over  his  foot.  The  lack  of  warning  and 
the  absence  of  protective  rules  were  alleged  as  negligence.  Defendant  alleged 
special  rules  made  by  a  foreman  from  time  to  time.  The  court  held  these 
must  be  brought  home  to  the  plaintiff.  Defendant  alleged  plaintiff  had  signed 
them  in  a  book  which  had  been  lost,  and  this  he  denied  and  the  court  properly 
refused  to  admit  a  book  of  rules  prepared  since  the  accident,  claimed  to  be 
similar  to  the  lost  book,  it  appearing  that  it  contained  rules  not  in  the  original 
book  and  the  whole  book  being  offered  in  evidence.  A  judgment  for  the 
plaintiff  was  affirmed. 

In  Gulf,  C.  &  S.  F.  R'y  Co.  v.  Minter,  (Tex.  Civ.  App.  1905)  85  S.  W. 
Rep  477,  by  reason  of  the  unexpected  and  unwarned  approach  of  a  freight 
train  around  a  curve  plaintiff,  a  section  foreman,  was  forced  to  jump  from 
his  hand  car  whereby  he  sustained  permanent  injuries.  A  judgment  for 
plaintiff  was  reversed.  As  an  issue  was  whether  this  curve  should  be  sig- 
naled by  approaching  trains,  evidence  was  proper  of  engineer's  custom  to  do 
so.  Reversal  was  had  because  the  court  refused  to  charge  that  if  plaintiff  had 
accepted  an  offer  of  one  dollar  a  day  for  lost  time  and  future  employment  he 
could  not  recover. 

In  Gulf,  C.  &  S.  F.  R'y  Co.  v.  Hays,  (Tex.  Civ.  App.  1905)  89  S.  W.  Rep. 
29,  negligence  was  alleged  in  that  an  appellant's  incompetent  brakeman  failed 
to  flag  the  train  that  ran  into  the  work  train  of  which  appellee  was  the 
engineer  of  a  pile  driver  which  was  attached  to  the  work  train  and  in  failing 
through  its  train  despatcher  to  notify  the  regular  train  of  the  presence  of  the 
work  train  on  the  track.  A  judgment  for  plaintiff  was  reversed.  A  rule 
required  the  train  despatcher  to  notify  regular  trains  of  the  presence  of  work 
trains  standing  on  the  track.  It  was  a  question  for  the  jury  whether  the 
flagging  of  the  regular  train  by  a  brakeman  on  the  work  train  was  a  reason- 
ably safe  way  of  preventing  the  regular  train  from  running  into  the  work 
train,  especially  as  the  defendant  below  requested  a  charge  on  the  subject. 
The  fact  that  the  rule  was  safe  did  not  relieve  the  defendant  from  the  failure 
of  its  incompetent  brakeman  to  flag.  The  train  despatcher" s  failure  was  negli- 
gence, however  safe  the  said  rule  or  competent  the  brakeman.  The  opinion 
of  witnesses  as  to  the  safeness  of  the  rule  was  inadmissible.  The  custom  of 
notifying  regular  trains  of  the  presence  of  a  work  train  was  in  effect  a  rule- 
It  was  admitted  that  the  brakeman  fell  asleep  while  in  the  performance  of  his 
duty.  It  was  reversible  error  to  admit  evidence  that  he  had  been  out  with 
girls  until  four  o'clock  in  the  morning. 

In  Houston  &  T.  C.  R.  Co.  v.  Fanning,  (Tex.  Civ.  App.  1905)  91  S.  W. 
Rep.  344,  a  judgment  for  the  plaintiff  was  affirmed  where  a  brakeman  was 
hurt  when  an  engineer  backed  his  engine  and  water  car,  on  which  plaintiff 
was  standing,  too  swiftly  into  the  train  from  which  they  had  been  uncoupled, 
and  failed  to  observe  plaintiff's  signals.  Defendant  failed  to  place  a  signal 
man  on  the  head  end  of  the  train  as  required  by  rules.  Where  a  supplemental 
petition  alleged  the  duty  of  defendant's  servants  in  charge  of  the  train  to 
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obey   defendant's   rules   and   regulations,   they   were 
evidence. 

In  Gulf,  C.  &  S.  F.  R'y  Co.  v.  Boyce,  (Tex.  Civ.  Ap 

395,  an  engineer  was  killed  by  the  derailment  and  ovt  i 

caused  by  rotten  cross-ties  and  inadequate  culvert  in  ;  i 

washing  away  the  embankment  from  under  the  cros  i 

of  the  defendant  requiring  section  foremen  to  go  ove  i 
heavy    rain   storms   to   ascertain   the   safety   of   their 

ble  on  the  issue  of  contributory  negligence  though  not  < 

as  an  issue  in  the  charge.    A  judgment  for  the  plaintii  i 

In  Missouri,  K.  &  T.  R'y  Co.  of  Texas  v.  Keefe,  ( 
84  S.  W.  Rep.  679,  plaintiff,  a  brakeman,  was  trying 
for  the  main  line  when  he  stepped  on  a  large  clinker 
left  arm  to  be  caught  between  the  drawheads  and  neces:     1 
near  the  shoulder.     There  was  evidence  that  coal  an     1 
coupler  might  prevent  it  from  working,  and  if  the  ca 
it  was  customary  for  the  brakemen  to  have  to  go  bet? 
the  pin  with  his  hand.    A  charge  was  correct  if  the  ju 
a  rule  which  said  that  great  care  must  be  used  in  cou     i 
cars  and  forbidding  going  between  them  unless  they  w< 
and  safe  speed  and  forbidding  any  coupling  unless  the    I 
coupling  appliances  are  known  to  be  in  good  order,  and 
went  between  the  cars  and  such  act  was  the  proximate 
there  should  be  a  verdict  for  the  defendant.    A  judgm    : 
affirmed. 

In  St.  Louis  Southwestern  R'y  of  Texas  v.  Popi 

86  S.  W.  Rep.  s,  reversing  82  S.  W.  Rep.  360,  the  ju<  1 

were  reversed,  because  the  court  erroneously  charged  I 

reasonably  safe  to  leave  cars  standing  together  uncoupli  I 

nary  prudent  person  would  not  have  left  them  uncoupli  I 

injured  as  the  direct  result  of  the  uncoupling,  plaintiff  s  : 
absence  of  contributory  negligence.     From  that  the  jur 

that  the  condition  of  the  car  was  unsafe  as  to  others  tl  1 
not  have  returned  a  verdict  against  defendant. 

In  Galveston,  H.  &  S.  A.  R'y  Co.  v.  McAdams,  (T  : 
84  S.  W.  Rep.  1076,  plaintiff  alleged  he  was  head  yar< 
it  was  to  put  link  bills  in  the  drawheads  or  couplers  of  <  1 
an  engine  struck  the  string  of  cars  causing  the  rear  t  1 
and  run  over  one  of  his  legs.  A  judgment  for  plaintiff  ' 
rule  forbidding  the  backing  of  cars  over  public  crossing  • 
a  lookout  was  on  them,  was  admissible  on  the  issue  of 
gence,  plaintiff  having  testified  that  he  knew  the  rule  ai 
no  man  on  the  cars  before  he  stepped  into  a  place  of  dang 

In  Galveston,  H.  &  S.  A.  R'y  Co.  v.  Fitzpatrick,  (T«: 
S3  S.  W.  Rep.  406,  a  judgment  for  plaintiff  was  reversed, 
engineer,  was  injured  by  a  derailment  at  a  washout  du< 
flagman  having  signaled  him  to  proceed  and  from  a  defei 
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refusal  to  charge  that  he  assumed  the  risk  of  going  out  with  a  defective  head- 
light was  error.  The  rules  of  the  defendant  requiring  watchmen  at  or  near 
places  liable  to  washout  were  admissible  in  evidence  though  not  pleaded, 
bearing  on  appellant's  negligence.  The  petition  alleged  the  absence  of  a 
watchman. 

In  Martin  v.  Wabash  R.  Co.,  (U.  S.  C.  C  A.,  Seventh  Circuit,  1905)  14a 
Fed.  Rep.  650,  one  end  of  a  hand-hold  or  grab  iron  on  a  car  under  plaintiffs 
charge  was  insufficiently  attached  to  the  top  of  the  car  by  a  screw  only, 
without  any  nut,  burr  or  other  sufficient  fastening  on  the  lower  part  whereof 
and  the  wood  in  which  the  screw  was  set  was  worn,  decayed  and  rotten,  so 
that  it  did  not  and  could  not  hold  the  screw  when  the  hand-hold  was  used. 
Plaintiff,  in  the  course  of  his  duties,  took  hold  of  the  hand-hold  or  grab  iron 
to  descend  the  ladder  to  go  to  the  top  of  the  car  whereupon  the  screw  pulled 
out  from  the  rotten  wood  around  it  and  he  was  thrown  from  the  car  to  the 
ground.  There  was  a  rule  that  conductors,  brakemen  and  engineers  must 
know  that  trains,  cars  and  brakes  have  been  inspected  before  starting  out. 
These  rules  do  not  make  trainmen's  duties  en  route  co-extensive  with  the  rail- 
road's obligations.  They  are  liable  only  for  obvious  defects.  A  directed 
verdict  for  defendant  was  set  aside. 

In  Taggart  v.  Republic  Iron  &  Steel  Co.,  (U.  S.  C.  C.  A.,  Sixth  Circuit, 
1905)  141  Fed.  Rep.  910,  plaintiff,  the  automatic  coupler  having  failed  to  work, 
stepped  between  slowly  moving  cars  to  uncouple  cars,  and  his  foot  caught  in 
an  unblocked  frog  and  he  was  injured.  There  was  evidence  of  such  a 
custom.  A  directed  verdict  for  defendant  was  set  aside.  There  was  no  rule 
in  this  case  forbidding  him  to  go  between  cars.  The  court  cites  the  Craig 
case,  7$  Fed.  Rep.  643,  where  there  was  a  rule,  but  plaintiff  proved  its  abro- 
gation by  the  company. 

Cross-references. 

See  "  Rules  and  Regulations  "  in  the  Indices  to  Volumes  13  to  16,  inclusive, 
of  American  Negligence  Cases. 


KRONOLD  v.  CITY  OF  NEW  YORK. 

Court  of  Appeals,  New  York,  October,  1906. 


DAMAGES  —  ACTION  FOR  PERSONAL  INJURIES  —  EXCLUSION 
OF  EVIDENCE  OF  LOSS  OF  EARNINGS  FROM  PERSONAL 
EFFORTS.  —  In  an  action  for  damages  for  personal  injuries,  where  the 
plaintiff  testified  that  prior  to  the  accident  he  was  engaged  in  selling 
embroideries,  taking  orders  from  manufacturers  of  wearing  apparel  upon 
which  the  embroideries  were  used,  no  considerable  stock  being  carried  by 
plaintiff,  the  sales  being  made  from  designs  or  drawings;  that  he  had 
only  one  thousand  dollars  capital  invested  in  the  business;  that  his  office 
expenses,  which  included  rent  and  the  wages  of  an  office  boy,  did  not 
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exceed  six  hundred  dollars  a  year;  that  his  net  income  was  about  three 
thousand  dollars  a  year,  and  that  this  was  derived  chiefly  from  his  per- 
sonal efforts  as  a  canvasser  or  salesman,  he  employing  no  other  salesman 
or  drummer,  the  case  should  be  classed  as  one  involving  the  investment 
of  an  insignificant  capital  as  a  mere  incident  or  vehicle  to  the  perform- 
ance of  services  almost,  if  not  quite  purely  personal  in  their  nature,  and 
made  it  error  for  the  court  to  refuse  to  allow  competent  evidence  to  be 
given  that  plaintiff  had  sustained  damages  through  loss  of  personal 
services. 

Appeal  from  Supreme  Court,  Appellate  Division,  First  Depart- 
ment 

Action  by  Adolph  S.  Kronold  against  the  city  of  New  York. 
From  an  order  (89  N.  Y.  Supp.  1109)  of  the  Appellate  Division, 
affirming  an  order  of  the  Trial  Term  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.     Reversed. 

Theodore  Sutro,  for  appellant. 

John  J.  Delany,  Corporation  Counsel  (Theodore  Connoly,  of 
counsel),  for  respondent. 

Werner,  J.  —  This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  and  alleged  to  have  been 
caused  by  the  negligent  failure  of  the  defendant  to  keep  in  proper 
repair  a  crosswalk  at  the  intersection  of  Elm  and  Walker  streets 
in  the  borough  of  Manhattan.  For  the  purposes  of  this  discussion 
we  may  assume,  although  we  do  not  decide,  that  the  defendant's 
alleged  negligence  and  the  plaintiff's  freedom  from  contributory 
negligence  were  sufficiently  established  to  present  questions  of  fact 
to  be  disposed  of  by  a  jury,  and  we  shall  confine  our  discussion  to 
the  single  question  whether  the  learned  trial  judge  properly  refused 
to  submit  to  the  jury  the  plaintiff's  alleged  loss  of  earnings  or  income 
as  an  element  of  the  damages  which  should  be  awarded  to  him  if 
he  is  entitled  to  a  verdict. 

At  the  close  of  the  evidence  the  learned  trial  judge  announced 
that  he  would  not  submit  to  the  jury  the  plaintiff's  claim  for  loss  of 
income,  because  it  appeared  from  his  own  testimony  that  he  had 
$1,000  of  capital  invested  in  his  business,  and  there  was  no  evidence 
to  show  how  much  of  his  income  had  been  derived  from  his  invested 
capital  and  how  much  from  his  personal  efforts.  When  this  ruling 
had  been  made,  plaintiff's  counsel  asked  permission  to  put  the  plain- 
tiff on  the  stand  for  the  purpose  of  interrogating  him  as  to  the  rea- 
sonable value  of  his  services,  or  what  compensation  similar  services 
would  command.  This  request  was  refused,  and  plaintiff's  counsel 
took  an  exception.     The  case  was  then  submitted  to  the  jury  under 
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a  charge  in  which  the  income  or  earnings  of  the  plaintiff  from  his 
personal  efforts  was  distinctly  excluded  from  consideration  as  an 
element  of  any  damages  which  might  be  awarded  to  him.  At  the 
conclusion  of  the  main  charge  plaintiff's  counsel  requested  the  court 
to  instruct  the  jury  that  it  was  for  them  to  consider  "  the  nature  of 
the  business  in  which  the  plaintiff  was  engaged,  its  extent,  and  the 
particular  part  therein  transacted  by  him/'  and  the  court  replied :. 
"  I  charge  that,  with  the  statement  that  you  are  not  to  take  into  con- 
sideration his  earnings  as  testified  to  by  him,  for  the  reason  that 
he  stated  that  he  had  capital  invested."  To  this  modification  of  his 
request  the  plaintiff's  counsel  excepted,  and  later  he  excepted  gen- 
erally to  that  portion  of  the  charge  in  which  the  jury  were  instructed 
to  disregard  the  testimony  of  the  plaintiff  as  to  his  earnings  in  his 
business.  These  exceptions,  when  considered  in  the  light  of  the 
evidence,  are  sufficiently  definite,  we  think,  to  present  for  our  review 
the  question  whether  the  rulings  of  the  court  above  adverted  to 
present  legal  error  or  not,  and  a  brief  synopsis  of  the  plaintiff's  evi- 
dence on  this  subject  will  serve  to  fix  the  point  of  view  from  which 
that  question  should  be  considered. 

Prior  to  the  accident  the  plaintiff  had  been  engaged  in  the  business 
of  selling  Swiss  embroideries.  He  took  orders  from  shirt  waist 
manufacturers,  Vantine  and  others  who  dealt  in  such  articles. 
These  sales  were  made  from  designs  or  drawings  procured  from 
sample  embroideries.  No  considerable  stock  of  these  embroideries 
seems  to  have  been  carried  by  the  plaintiff,  and  the  capital  which 
he  had  invested  in  his  business  was  approximately  $1,000.  His  office 
expenses,  which  included  rent  and  the  wages  of  an  office  boy,  did 
not  exceed  $600  a  year.  His  net  income  was  about  $3,000  a  year, 
and  it  is  fairly  to  be  inferred  from  his  testimony  that  this  was  de- 
rived chiefly  from  his  personal  efforts  as  a  canvasser  or  salesman, 
for  he  stated :  "  I  really  made  my  living  only  with  my  legs  and 
maybe  a  little  head  also,  but  most  my  legs.  Of  course,  I  have  been 
laid  down;  then  I  had  to  stop.  I  did  not  employ  any  salesmen  or 
drummers  or  anything  like  that.  I  was  myself  a  salesman  and  a 
drummer;  out  of  town  sometimes."  When  we  add  to  this  brief, 
but  comprehensive,  statement  the  suggestion  that  the  amount  of  the 
plaintiff's  income  as  compared  with  the  so-called  capital  invested  is, 
of  itself,  an  almost  conclusive  argument  against  the  theory  that  the 
plaintiff  was  engaged  in  a  business  which  yielded  profits  from  capital 
invested,  it  will  readily  be  seen  that  this  case  should  be  classed  as 
one  involving  the  investment  of  an  insignificant  capital  as  a  mere 
incident  or  vehicle  to  the  performance  of  services  almost,  if  not 


20  American  Negligence  Rep 

quite,  purely  personal  in  their  nature.     We  so  \      i 
principle,  but  this  view  is  also  well  sustained  by  , 
v.  Brooklyn  Heights  R.  R.  Co.,  6  Misc.  Rep.  26 
230,  affirmed  148  N.  Y.  747,  43  N.  E.  Rep.  989, 
was  a  custom  corset  maker  who  maintained  a  \      ! 
ployed  two  girls  to  help  her,  it  was  held  compete 
earnings  resulting  from  the  injuries  on  account 
was  brought.     In  Ehrgott  v.  Mayor,  etc.,  of  Ne     1 
264,  48  Am.  Rep.  622,  also  an  action  to  recover 
sonal  injuries,  the  plaintiff  was  a  book  canvas: 
mitted  to  show  his  earnings  prior  to  his  injuries, 
speaking  through  the  late  Earl,  J.,  illustrated  the 
by  likening  it,  so  far  as  personal  earnings  were 
occupations  of  the  lawyer,  the  physician,  and  tl 
earnings  are  the  result  of  their  professional  skill  v     I 
vested.     The  lawyer  has  to  have  books,  and,  if  h< 
he  employs  clerks  to  assist  him.      The  physician 
instruments,  books  and  medicines.    The  dentist  in\    ; 
artificial  teeth  and  tools.      And  yet  their  incomes 
extent,  at  least,  are  the  product  of  such  investme    \ 
tures,  are  classified  as  personal  earnings,  the  loss  c 
considered  as  an  element  of  damages  in  actions  for 
To  the  same  effect  are  Simonin  v.  N.  Y.,  L.  E.  &  1 
Hun,  214,  where  the  plaintiff  was  a  teacher  of  1 
Sharpe,  19  Hun,  365,  where  the  plaintiff  was  a  d 
Brooklyn  City  R.  R.  Co.,  (Sup.)  5  N.  Y.  Supp.  3 
N.  Y.  657,  25  N.  E.  Rep.  955,  the  case  of  a  mid^  i 
Union  R'y  Co.,  18  App.  Div.  185,  45  N.  Y.  Supp.  1 
plaintiff  performed  services  as  gauger  for  a  copartr  i 
he  was  a  member ;  Waldie  v.  Brooklyn  Heights  R. 
Div.  557,  79  N.  Y.  Supp.  922,  the  case  of  a  Ha 
numerous  other  cases  involving  a  variety  of  occup 
the  element  of  personal  earnings  has  been  held  to  p  1 
a  small  and  purely  incidental  or  supplemental  invest 
The  cases  above  cited,  as  well  as  the  case  at    1 
distinguishable,  we  think,  from  Masterton  v.  Village  1 
58  N.  Y.  391 ;  Marks  v.  Long  Island  R.  R.  Co.,  14  I ; 
&  Albany  R.  R.  Co.  v.  O'Reilly,  158  U.  S.  334,  1  ; 
and  other  cases  relied  upon  by  counsel  for  the  respi 
courts  below,  because  these  latter  decisions  are  all  b ; 
which  disclose  such  a  preponderance  of  the  businei 
the  personal  equation,  or  such  an  admixture  of  th<: 
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question  of  personal  earnings  could  not  be  safely  or  properly  segre- 
gated from  returns  upon  capital  invested,  in  considering  the  dam- 
ages to  which  the  several  plaintiffs  claimed  to  be  entitled. 

In  the  case  at  bar  there  was  not  only  evidence  which  tended  prop- 
erly to  show  that  the  plaintiff  had  sustained  damages  through  loss 
of  personal  services,  but  competent  evidence  bearing  upon  the  same 
subject  was  excluded,  and  we  think  the  refusal  of  the  learned  trial 
court  to  submit  to  the  jury  the  former,  as  well  as  its  ruling  excluding 
the  latter,  constitutes  legal  error,  which  entitles  the  plaintiff  to  a  new 
trial.  In  this  view  of  the  case  we  deem  it  unnecessary  to  discuss 
other  questions  that  may  not  be  again  presented. 

The  judgment  below  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Cullen,  C.  J.,  and  Vann,  Willard  Bartlett,  Hiscock  and 
Chase,  JJ.,  concur.     O'Brien,  J.,  absent. 

Judgment  reversed,  etc. 


JOHNSON  V.  CITY  OF  NEW  YORK. 

Court  of  Appeals,  New  York,  October,  1906. 


AUTOMOBILE  RACE  ON  HIGHWAY  —  SPECTATOR  INJURED  B\ 
AUTOMOBILE  LEAVING  COURSE— STATUTE— ORDINANCE. 
—  Where  the  plaintiff,  a  spectator  at  an  automobile  race  on  a  public  high- 
way, went  into  an  adjacent  clump  of.  woods  and  while  there  was  injured 
by  one  of  the  automobiles  leaving  the  course  and  running  into  her,  it 
was  error  in  an  action  for  damages  for  such  injuries  for  the  trial  court 
to  direct  a  verdict  for  the  plaintiff  on  the  ground  that  the  race  was) 
unlawful  and  a  nuisance,  though  under  the  Laws  of  1892,  c  266,  it  was  a 
misdemeanor  for  an  automobile  to  be  driven  within  the  precincts  of  any 
village  or  city  at  a  greater  rate  of  speed  than  eight  miles  an  hour,  "  except 
where  a  greater  rate  of  speed  is  permitted  by  an  ordinance  "  and  though  a 
special  ordinance  of  the  city  where  the  race  was  held,  suspending  for  the 
time  an  ordinance  regulating  the  speed  of  automobiles,  was  invalid. 

SAME  — QUESTIONS  FOR  JURY.  — In  such  a  case  the  questions  of  the 
negligence  of  the  city  and  of  the  club  as  well  as  that  of  the  persons 
injured  should  be  submitted  to  the  jury. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the  Second 
Department,  which  affirmed  a  judgment  entered  upon  a  verdict  re- 
covered at  Trial  Term.     Reversed. 

Charles  F.  Brown,  John  G.  Milburn,  W.  W.  Niles  and  James 
D.  Bell,  for  appellants. 
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S.  F.  Kneeland,  for  respondent. 

Cullen,  Ch.  J.  —  This  action  was  brought 
for  personal  injuries  suffered  by  the  plaintiff  by    ■ 
automobile  while  witnessing  a  speed  test  or  ra 
in  a  public  highway  in  the  borough  of  Richmond    : 
The  highway,  which  was  in  an  outlying  part  c 
known  as  the  Southside  Boulevard,  had  been  u    ■ 
fast  driving  for  a  number  of  years.     The  race  o    : 
conducted  by  sending  the  automobiles,  a  single  o    : 
measured  distance  on  the  highway.     It  was  held 
authority   of  the   following   resolution   adopted   I 
aldermen :    "  Resolved,  that  upon  the  recommen    i 
Board,  First  District,  Borough  of  Richmond,  pei 
same  hereby  is  given  to  the  Automobile  Club  of  .  \ 
speed  trials  for  automobiles  on  the  Southside    ! 
Fourth  Ward  of  the  Borough  of  Richmond,  on 
1902,  between  the  hours  of  n  a.  m.  and  4  o'clo<  : 
the  day  be  stormy,  on  the  first  clear  week  day 
the  same  hours,  and  that  during  said  hours  on  s  i 
greater  than  eight  miles  per  hour  may  be  attai  1 
any  and  all  ordinances  regulating  the  speed  of   . 
suspended,  such  suspension  to  continue,  however 
and  place  on  which  the  privilege  herein  mentio  1 
is  exercised ;  and  provided,  further,  that  the  saic 
of  America  furnish  all  proper  police  protection  1 
the  Southside  Boulevard  over  which  the  said  tri  1 
ducted."    The  plaintiff  as  present  at  the  contest  a: 
came,  as  she  said,  "  to  see  the  races,"  from  her  n  1 
miles  away  in  company  with  her  husband  and    1 
witnessed  the  race  from  the  highway,  but  finding  : 
be  obtained,  she  passed  from  the  highway  into  ai 
of  woods  and  there  remained.      Many  automobi  < 
course  without  mishap.     Finally,  one  machine,  moi 
about  a  mile  a  minute,  by  some  mischance  was  ( 
road  into  the  woods  and  struck  and  injured  the 
conclusion  of  the  evidence  the  learned  trial  judge,  : 
and  exception  of  the  several  defendants,  directed 
them  all  on  the  ground  that  the  speed  contest  ws. 
nuisance,  and  submitted  to  the  jury  only  the  que: 
That  judgment  has  been  affirmed  by  the  Appell; 
from  the  judgment  of  the  Appellate  Division  this  : 

It  may  be  conceded  that  the  action  of  the  city  i 
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use  of  a  public  highway  as  a  race  course  for  automobiles  competing 
against  time  was  illegal,  and  that  the  act  of  the  other  defendants 
in  holding  the  race  under  that  permission  was  equally  illegal.  Un- 
der the  law,  at  the  time  of  this  accident,  any  person  driving  or 
operating  an  automobile  or  motor  vehicle  upon  any  highway  within 
any  city  or  incorporated  village  at  a  greater  rate  of  speed  than 
eight  miles  an  hour,  "  except  where  a  greater  rate  of  speed  is  per- 
mitted by  the  ordinance  of  the  city,"  was  guilty  of  a  misdemeanor 
(Laws  1902,  c.  266).  The  special  ordinance  under  which  the 
race  took  place  was  passed  by  the  common  council  on  April  15, 
1902.  That  this  ordinance,  which  did  not  assume  to  authorize  the 
operation  of  automobiles  generally  at  a  greater  rate  than  that  pre- 
scribed in  the  statute,  and  permitted  only  certain  specified  persons 
to  use  the  highway  as  a  race  course  on  a  particular  occasion,  was 
not  only  invalid  as  a  regulation  of  the  speed  of  automobiles,  but 
also  operated  as  a  participation  by  the  city  in  the  commission  of  the 
unlawful  act,  is  settled  by  the  recent  decision  of  this  court  in  Landau 
v.  City  of  N.  Y.,  180  N.  Y.  48.  In  that  case  the  plaintiff  was  in- 
jured by  a  discharge  of  fireworks  in  a  city  street.  There  had  been 
a  general  ordinance  passed  by  the  municipality  which  forbade  the 
discharge  of  fireworks  in  the  streets.  A  short  time  prior  to  the 
accident  the  common  council  passed  a  resolution  suspending  the 
ordinance  so  far  as  it  might  apply  to  the  meetings  or  parades  of 
political  parties  during  the  election  campaign  of  1902,  the  suspen- 
sion to  continue  till  November  10  of  that  year.  It  was  conceded 
by  this  court  that  the  municipality  would  not  have  been  liable  for 
failure  to  enact  general  ordinances  restricting  or  forbidding  the 
discharge  of  fireworks,  and  it  was  contended  that  the  action  of  the 
common  council  was  a  mere  repeal  pro  tanto  of  the  previous  ordi- 
nances, a  repeal  for  which  the  city  could  not  be  held  liable  any  more 
than  for  a  failure  to  pass  the  original  ordinance.  This  court  took 
a  different  view,  and  we  held  that  the  resolution  authorizing  the 
discharge  of  fireworks  at  political  meetings  and  parades  was  not 
an  exercise  of  the  power  possessed  by  the  local  authorities  to  regu- 
late the  use  and  discharge  of  fireworks,  but  merely  an  unlawful 
special  license  or  permission  to  individuals.  The  action  of  the  de- 
fendants was  also  illegal  in  other  respects  than  those  relating  to  the 
rate  of  speed.  It  assumed  to  grant  to  individuals  the  right  to 
appropriate  the  highway  for  a  private  purpose,  to  wit,  that  of  a 
race  course,  to  the  exclusion  of  the  public.  Authority  reposed  in 
the  common  council  by  the  charter  (§  50)  "to  regulate  the  use 
of  streets  and  sidewalks  by  foot  passengers,  animals  and  vehicles, 
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to  regulate  the  speed  at  which  vehicles  are  propelled  in  the  streets," 
etc.,  gave  no  power  to  divert  the  highway  from  public  to  private 
use.  The  authority  was  to  regulate  public  travel,  not  to  exclude  the 
public.  Of  course,  in  the  congested  condition  of  many  of  the 
streets  of  the  city  of  New  York,  restrictions,  possibly  of  a  somewhat 
arbitrary  character,  are  necessary  to  secure  public  passage  along  the 
highway ;  otherwise  intolerable  confusion  would  exist  and  the  streets 
become  blocked  so  that  travelers  could  move  in  no  direction.  Such 
regulations  are  within  the  power  of  the  municipal  authorities.  So 
also  it  may  be  that  the  right  of  the  municipal  authorities  to  allow, 
at  certain  seasons  of  the  year  and  on  certain  streets  where  it  can 
be  safely  done,  the  operation  of  vehicles  at  a  greater  speed  than 
elsewhere  permitted  and  the  use  of  the  street  for  sleighing  or  coast- 
ing, can  be  sustained.  This  it  is  unnecessary  to  determine.  In 
those  cases  every  member  of  the  public  has  an  equal  right  to  share 
in  the  privileges  granted  in  the  street.  There  is  no  appropriation 
of  it  for  a  private  use.  The  present  case  is  radically  different.  The 
occupation  of  the  highway  was  to  be  exclusive  in  the  parties  to 
whom  the  permission  was  granted.  Therefore,  the  race  or  speed 
contest  held  by  the  defendants  was  an  unlawful  use  and  obstruction 
of  the  highway  and  per  se  a  nuisance.  Penal  Code,  §  385,  subd.  3. 
But  granting  that  the  action  of  the  defendants  in  the  use  of  the 
highway  was  illegal,  the  question  remains,  was  it  illegal  against 
the  plaintiff  so  as  to  render  the  parties  participating  therein  liable  to 
her  solely  by  reason  of  the  illegality  of  their  acts  and  regardless 
of  any  element  of  negligence  or  other  misconduct?  If  the  plaintiff 
had  been  a  traveler  on  the  highway  when  she  met  with  injury  a  very 
different  question  would  be  presented.  Highways  are  constructed 
for  public  travel,  and,  as  already  said,  the  acts  of  the  defendants 
were  doubtless  an  illegal  interference  with  the  rights  of  the  traveler. 
It  may  well  be  that  for  an  injury  to  the  traveler  or  to  the  occu- 
pants of  the  lands  adjacent  to  the  highway,  or  even  to  a  person  who 
visited  the  scene  of  the  race  for  the  purpose  of  getting  evidence 
against  the  defendants  and  prosecuting  them  for  their  unlawful 
acts,  the  defendants  would  have  been  absolutely  liable  regardless 
of  the  skill  or  care  exercised.  But  the  plaintiff  was  in  no  such 
situation.  She  was  not  even  a  casual  spectator  whose  attention  was 
drawn  to  the  race  while  she  was  traveling  in  the  vicinity.  She  went 
from  her  home,  a  distance  of  five  miles  from  the  scene  of  the  race, 
expressly  to  witness  it  and  to  enjoy  the  pleasure  that  the  contest 
offered.  So  far  as  the  elements  which  made  the  contest  illegal,  she 
was  aware  of  their  existence.     She  knew  it  was  to  take  place  on  a 
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highway,  and  she  knew  it  was  to  be  a  contest  for  speed,  and  that, 
therefore,  the  automobiles  would  be  driven  at  the  greatest  speed  of 
which  they  were  capable.  The  learned  Appellate  Division  has  said : 
"  It  is  possible  that  a  different  view  might  be  taken  had  it  appeared 
that  the  plaintiff  knew  or  had  any  reason  to  know  of  the  unlawful 
nature  of  the  contest.  There  is,  however,  nothing  in  the  case  tend- 
ing to  indicate  that  she  was  aware  that  they  were  not  being  con- 
ducted under  the  operation  and  sanction  of  a  general  ordinance  or 
by  virtue  of  a  legal  and  valid  permit."  It  is  entirely  possible  that  as 
a  matter  of  fact  the  plaintiff  did  not  know  that  the  race  on  the  high- 
way was  illegal,  but  it  was  illegal  not  from  any  want  of  permit, 
but  because  there  was  no  statutory  power  to  grant  a  permit  to  use 
the  highway  for  a  private  purpose.  The  plaintiff,  like  every  other 
person,  is  chargeable  with  knowledge  of  law,  however  ignorant  in 
fact  she  may  have  been  of  it.  But  it  is  equally  probable  that  the 
defendants  thought  that  the  race  was  legal.  No  distinction  can  be 
drawn  between  the  parties  in  this  respect.  We  are  at  a  loss,  how- 
ever, to  see  how  the  legality  or  illegality  of  the  race  affected  a 
person  in  the  condition  of  the  plaintiff.  The  danger  she  would  en- 
counter in  witnessing  the  race  would  be  exactly  the  same  had  there 
been  a  statute  of  the  State  which  expressly  authorized  it.  It  does 
not  lie  in  the  mouth  of  the  plaintiff  to  assert  as  a  ground  of  liability 
the  illegality  of  an  act  from  which  she  sought  to  draw  pleasure  and 
enjoyment.  It  may  be  assumed  that  her  mere  presence  at  the  race 
was  not  sufficient  participation  therein  to  render  her  liable  to  prose- 
cution as  one  of  the  maintainors  or  abettors  of  the  nuisance  (Cooley 
on  Torts,  p.  127),  though  in  the  case  of  a  prize  fight,  at  common  law, 
all  spectators  were  equally  guilty  with  the  combatants  of  a  breach 
of  the  peace.  Rex  v.  Perkins,  4  C.  &  P.  537;  R.  v.  Murphy, 
6  C.  &  P.  103;  R.  v.  Young,  8  C.  &  P.  645.  The  general 
maxim,  injuria  non  fit  volenti,  applies  and  one  cannot  be  heard 
to  complain  of  an  act  in  which  he  has  participated,  if  not 
so  far  as  to  render  him  liable  as  a  party  to  the  offense  or  tort, 
at  least  to  the  extent  of  witnessing,  encouraging  it  and  seeking 
pleasure  and  enjoyment  therefrom.  Illustrations  of  this  principle 
may  readily  be  found.  It  is  a  misdemeanor  to  conduct  a  horse 
race  within  a  mile  of  court  when  the  court  is  in  session;  also  to 
give  a  theatrical  or  operatic  exhibition  on  Sunday.  It  seems  to 
me  absurd  that  persons  who,  obtaining  admission  and  attending  the 
prohibited  race  or  opera  and  meeting  injury  there,  shall  success- 
fully assert  the  illegality  of  the  exhibition  as  a  ground  for  recovery. 
It  might  with  just  as  much  force  be  contended  that  the  presence  of 
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the  person  injured  at  the  illegal  exhibition  or  spectacle  precluded 
him  from  recovery  against  the  parties  by  whose  negligence  or  tort 
the  injury  had  been  occasioned.  Such  is  the  law  in  some  juris- 
dictions, but  not  so  in  this  State.  In  Platz  v.  City  of  Cohoes,  89 
N.  Y.  219,  the  plaintiff  while  driving  on  Sunday  for  the  purpose 
of  pleasure  was  injured  through  a  defect  in  one  of  the  streets  of 
the  defendant.  It  was  held  that  the  fault  of  the  plaintiff  in  driving 
on  the  Sabbath  did  not  constitute  a  defense  to  the  action  and  was 
not  to  be  considered  the  proximate  cause  of  the  accident.  We 
think  the  same  principle  applicable  here.  The  acts  of  the  defend- 
ant, though  illegal,  were  illegal  as  against  the  public  and  travelers 
on  the  highway,  not  as  against  the  plaintiff.  Had  the  defendants 
broken  into  and  entered  without  permission  upon  private  property 
and  conducted  the  race  thereon,  doubtless  they  would  have  been 
absolutely  liable  for  all  injuries  occasioned  thereby  to  the  owners 
or  occupants  of  the  land.  But  what  bearing  would  the  trespass 
have  on  the  defendants'  liability  to  spectators  ?  On  the  other  hand, 
the  plaintiff,  to  get  a  better  view  of  the  race,  entered  and  stood  upon 
adjacent  land.  This  probably  was  a  trespass  on  her  part.  But 
equally  it  has  no  bearing  on  her  right  to  recover  if  the  defendants 
were  guilty  of  negligence  or  other  fault.  As  between  the  plaintiff 
and  these  defendants  the  legality  or  illegality  of  the  exhibition  given 
and  witnessed,  so  far  as  that  illegality  depends  on  the  obstruction 
and  appropriation  of  the  highway,  was  not  the  material  factor.  It 
did  not  create  a  liability  against  the  defendants,  if  they  were  at 
fault  in  the  conduct  of  the  race  in  no  other  respect.  It  does  not 
preclude  a  recovery  by  the  plaintiff  if  the  injury  to  her  was  caused 
by  the  misconduct  or  fault  of  the  defendants. 

The  view  which  we  entertain  is  in  accord  with  the  law  in  the 
State  of  Massachusetts.  In  Scanlon  v.  Wedger,  156  Mass.  462, 
it  was  held  that  a  spectator  at  an  exhibition  of  fireworks,  held  in  a 
street,  could  recover  only  for  negligence,  the  court  saying :  "  If  an 
ordinary  traveler  upon  the  highway  had  been  injured  different 
reasons  would  be  applicable;  but  a  voluntary  spectator  who  is 
present  merely  for  the  purpose  of  witnessing  the  display  must  be 
held  to  consent  to  it  and  he  suffers  no  wrong  if  accidentally  injured 
without  negligence  on  the  part  of  any  one,  although  the  show  was 
unauthorized.  He  takes  the  risk."  From  this  decision  there  was 
a  strong  dissent,  but  an  examination  of  the  dissenting  opinion  shows 
that  it  was  directed  rather  to  the  question  of  negligence  than  to  that 
of  illegality.  The  case  was  followed  in  Frost  v.  Jocelyn,  180  Mass. 
189.     In  Pennsylvania  the  law  has  been  extended  in  this  direction 
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farther  probably  than  would  commend  our  assent.  In  Morris- 
town  v.  Moyer,  67  Pa.  St.  355,  the  charge  of  the  trial  judge  that 
loitering  in  the  public  highway  would  per  se  preclude  a  recover}' 
from  the  fall  of  a  falling  pole  seems  to  have  been  approved.  In 
this  State,  where  a  boiler  was  being  tested  on  the  public  highway, 
it  has  been  held  that  for  a  traveler  to  remain  in  the  vicinity  after 
being  informed  of  the  danger  raised  a  question  of  contributory 
negligence  to  be  determined  by  the  jury.  The  cases  relied  on  by  the 
learned  counsel  for  the  respondent  we  think  are  not  controlling. 
The  decision  in  Bradley  v.  Andrews,  51  Vt.  530,  is  directed  to  con- 
tributory negligence  and  assumed  risks,  not  to  illegality.  In  Castle 
v.  Duryee,  1  Abb.  Ct.  of  App.  Dec.  327,  where  the  plaintiff  was 
injured  by  a  ball  discharged  from  a  gun  during  the  exercises  of  a 
militia  regiment,  the  recovery  at  Circuit  was  on  the  ground  of 
negligence,  a  recovery  which  was  upheld  by  this  court.  Judge 
Denio  in  his  opinion  thought  the  recovery  might  also  be  sustained 
on  the  ground  of  trespass.  The  report  shows  that  a  majority  of 
the  court  concurred  in  the  decision.  Whether  the  opinion  was  also 
concurred  in  does  not  appear.  However  that  is,  Judge  Denio  states 
that  the  plaintiff  in  that  case  was  unaware  that  there  was  to  be  any 
discharge  of  firearms.  Here  the  plaintiff  knew  that  there  was  to  be 
a  test  of  speed  of  automobiles,  and  it  was  the  high  speed  of  the 
automobile  that  caused  the  injury.  In  Guille  z>.  Swan,  19  Johns. 
381,  it  was  held  that  a  defendant  who  descended  in  a  balloon  upon 
the  plaintiff's  garden,  whereby  a  great  crowd  of  people  broke 
through  the  fences  and  injured  his  vegetables  and  flowers,  was 
liable  for  the  consequences  of  his  act,  although  he  might  not  have 
invited  the  crowd.  That  case  would  be  in  point  if  it  had  been  held 
that  the  defendant  was  also  liable  to  one  of  the  crowd  who  had  been 
injured  while  entering  into  the  garden  without  invitatiom  In  Mc- 
Guire  v.  Spence,  91  N.  Y.  303,  it  was  held  that  the  fact  that  a  child 
was  playing  in  the  street  did  not  prevent  her  from  recovering  for 
injuries  occasioned  by  falling  into  a  dangerous  and  unguarded 
areaway  which  the  defendant  had  left  in  the  street.  This  is  doubt- 
less authority  for  the  right  of  the  child  to  play  in  the  street,  but  it 
is  not  authority  for  the  proposition  that  the  defendant  would  have 
been  liable  had  the  child  gone  to  play  within  the  areaway  by  jumping 
into  and  clambering  out  of  it.  It  must  be  distinctly  borne  in  mind 
in  this  case  that,  as  already  said,  the  plaintiff  was  not  a  casual 
spectator  whose  attention  might  naturally  be  drawn  to  any  re- 
markable occurrence  on  the  highway  and  thereby  loiter  for  some 
short  period  without  losing  her  rights  as  a  traveler,  but  one  who 
went  to  the  place  expressly  to  see  the  exhibition. 
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The  learned  counsel  for  the  respondent  has 
the  character  of  the  road,  the  curve  in  it,  the  1 
and  similar  matters  rendered  it  dangerous  z 
duct  a  contest  by  automobiles,  and  that  consii 
persons  who  would  naturally  be  attracted  to 
contest  was  so  dangerous  as  to  constitute  a  p 
the  definition  of  the  Penal  Code   (Penal  Co 
Whether  the  contest  as  conducted  was  in  fad 
the  defendants,  or  any  of  them,  were  guilty 
management  of  the  race  and  the  contributor 
on  the  part  of  the  plaintiff,  were  all  questions  c 
court  should  have  submitted  to  the  jury  for 
Donald  v.  Met.  St.  R'y,  167  N.  Y.  66. 

For  these  reasons  the  judgment  of  the  cc 
reversed  and  a  new  trial  had,  costs  to  abide  the 

E.  T.  Bartlett,  Haight,  Hiscock  and  ( 
Gray  and  O'Brien,  JJ.,  absent. 

Judgment  reversed. 


TEWES  V.  NORTH  GERMAN  LLOY 

COMPANY. 

Court  of  Appeals,  New  York,  Octol 


CARRIER    AND    PASSENGER  —  LOSS    OF    BA< 
TION  IN  CONTRACT  OF  CARRIER'S  LIABI 
printed  on  a  passage  ticket  for  an  ocean  voyage  1 
not  be  liable  for  loss  or  injury  to  baggage  beyond 
declaration  of  the  value  of  the  same  be  made  an< 
was  binding  upon  a  passenger  who  accepted  it  th< 
the  clause  and  did  not  know  its  provisions,  and 
itself  of  such  stipulation,  though  the  baggage  was  1< 
and  there  was  no  express  provision  exempting  the 
for  its  own  negligence. 

Appeal  from  a  judgment  of  the  Appellate  Di 
partment,  affirming  a  judgment  entered  upon  th< 
Reversed. 

This  action  was  brought  to  recover  damages  fc 
tiff's  baggage,  consisting  of  a  trunk  containing 
which  loss  it  is  alleged  was  caused  by  the  defei 
The  plaintiff  is  a  resident  of  Long  Island  City 
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June  20,  1900,  purchased  a  ticket  from  the  defendant  entitling  him 
to  passage  on  the  defendant's  steamship  Grosser  Kurfurst,  from 
Hoboken,  N.  J.,  to  Bremerhaven,  Germany,  to  sail  on  June  twenty- 
eighth  following.  This  ticket,  which  in  its  general  features  is  in 
the  usual  form,  contained  the  following  provisions :  "  It  is  mutu- 
ally agreed  that  this  ticket  is  issued  by  the  North  German  Lloyd 
SS.  Co.  and  accepted  by  the  passenger  on  the  following  conditions : 
*  *  *  It  is  also  agreed  that  neither  the  shipowner  nor  the  passage 
broker  or  agent  nor  the  ship  is  in  any  way  liable  for  loss  of  or 
injury  to  or  delay  in  delivery  of  luggage  or  personal  effects  of  the 
passengers  beyond  the  amount  of  fifty  dollars,  unless  the  value  of 
the  same  in  excess  of  that  sum  be  declared  at  or  before  the  issue 
of  this  contract,  or  at  or  before  the  delivery  of  said  luggage  to  the 
ship,  and  freight  at  current  rates  for  every  kind  of  property  is  paid 
thereon." 

Two  days  before  the  day  of  sailing  the  plaintiff  delivered  his 
trunk  to  an  expressman  with  directions  to  deliver  it  to  the  defend- 
ant. It  was  properly  marked  for  delivery  on  board  the  steamship 
Grosser  Kurfurst.  One  of  the  expressmen,  called  as  a  witness  for 
the  plaintiff,  testified  that  he  delivered  the  trunk  at  the  place  where 
he  had  been  in  the  habit  of  delivering  baggage  for  a  number  of 
years;  that  a  watchman  at  the  entrance  to  defendant's  piers  told 
him  what  pier  to  place  it  on  and  that  he  delivered  it  to  whoever 
was  there. 

It  appears  that  plaintiff's  trunk  was  not  placed  on  the  steamer  on 
which  he  took  passage,  but  by  some  mistake  it  was  left  on  a  different 
pier  of  the  defendant  than  that  from  which  the  Grosser  JCurfurst 
sailed,  where  it  was  subsequently  destroyed  by  a  fire  which  occurred 
on  June  thirty,  and  greatly  damaged  the  defendant's  piers. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $289.50, 
the  value  of  the  trunk  and  its  contents,  and  the  judgment  entered 
on  that  verdict  was  unanimously  affirmed  at  the  Appellate  Division. 

Joseph  Larocque,  Jr.,  for  appellant. 

Lyman  W.  Redington,  for  respondent. 

Werner,  J.  —  For  the  purposes  of  this  appeal  we  must  assume 
that  plaintiff's  trunk  was  properly  delivered  to  the  defendant.  The 
verdict  of  the  jury  settled  that  question  in  plaintiff's  favor,  and 
the  unanimous  affirmance  of  the  Appellate  Division  precludes  us 
from  examining  the  record  to  ascertain  whether  the  verdict  is  sup- 
ported by  evidence.  There  are  exceptions  to  the  charge,  however, 
the  principal  one  of  which  relates  to  the  provision  in  the  passage 
ticket  purchased  by  the  plaintiff,  purporting  to  limit  defendant's 
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liability  for  loss  of  baggage.  After  the  learn 
charged  the  jury  very  briefly  as  to  the  delivery  < 
to  the  obligations  which  defendant  assumed  if 
delivery  were  deemed  to  be  established,  the  d 
requested  the  court  to  charge  "  that  in  no  event  ca 
liable  for  an  amount  exceeding  fifty  dollars."  I 
request  the  court  charged :  "  If  this  clause  in  thi 
that  the  liability  must  be  limited  to  fifty  dollar 
*  *  *  if  that  clause  was  not  called  to  the  arte 
tiffs,  and  they  knew  nothing  about  it,  and  by  the  < 
able  attention  would  not  have  known  it,  in  that  < 
nothing,  and  the  amount  will  be  fixed  at  the  full 
find  these  things  were  worth."  This  charge  was 
with  a  number  of  well  settled  cases  which  hold  tl 
and  logical  distinction  between  an  ordinary  railr 
may  often  be  regarded  as  a  mere  token,  and  a  pas 
ocean  voyage,  the  sale  and  purchase  of  which  is  i 
with  such  caution  and  deliberation  as  to  invest  the 
the  elements  of  a  contract,  the  terms  of  which,  t 
ample  opportunity  to  ascertain  and  understand.  St 
N.  Y.  &  P.  SS.  Co.,  57  N.  Y.  i ;  Belger  v.  Dinsmo 
Wheeler  v.  Oceanic  Steam  Nav.  Co.,  72  Hun, 
opinion  149  N.  Y.  576. 

The  error  in  the  charge  referred  to  was  later  d 
learned  trial  judge  upon  the  hearing  and  considers 
for  a  new  trial,  when  he  handed  down  an  opinion  \ 
the  controlling  force  of  the  cases  above  cited,  but  d 
on  the  ground  that  the  passage  ticket  or  contract  c 
vision  absolving  the  defendant  from  liability  for  its 
and  that  the  finding  of  the  jury  necessarily  establi; 
ant's  negligence  in  failing  to  put  the  trunk  aboard 
which  the  plaintiff  sailed,  pursuant  to  his  contract, 
conclusion  a  number  of  cases  were  cited  which,  wt 
application  to  the  case  at  bar,  since  they  all  relate  to  1 
liability  of  common  carriers,  unaffected  by  special  1 
tions  designed  to  limit  the  carrier's  liability. 

There  is,  however,  a  case  (Westcott  v.  Fargo, 
which  seems  to  support  the  conclusion  that  a  stip 
the  amount  for  which  the  carrier  shall  be  liable  does 
of  goods  occasioned  by  his  negligence.  That  action 
recover  the  value  of  a  bale  of  furs,  which  had  been  s 
the  defendant's  express  company  and  lost  by  its  m 
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receipt  given  to  evidence  the  shipment  contained  the  following  limi- 
tation :  "  Nor  shall  this  company  be  liable  for  any  loss  or  damage 
of  any  box,  package  or  thing  for  over  fifty  dollars,  unless  the  true 
and  just  value  thereof  is  herein  stated."  The  value  of  the  furs  was 
not  stated  in  the  receipt  and  the  defendant  had  no  means  of  knowing 
the  value  or  nature  of  the  contents  of  the  package.  The  plaintiff's 
agent  had  delivered  the  receipt  containing  the  limitation  to  the  de- 
fendant's, agent,  who  signed  and  redelivered  it  to  the  former.  In 
deciding  that  under  such  circumstances  the  plaintiff  was  entitled  to 
recover,  Dwight,  C,  writing  for  the  Commission  of  Appeals,  said : 
"  The  true  question  in  this  cause  concerns  the  effect  upon  the  parties 
of  the  stipulation  that  the  defendant  should  '  not  be  liable  for  any 
loss  or  damage  of  any  box,  package  or  thing  for  over  fifty  dollars, 
unless  the  just  and  true  value  is  herein  stated/  It  must  be  conceded 
that  this  stipulation,  under  the  circumstances  of  this  case,  is  a  part 
of  the  contract  and  is  binding  on  the  plaintiff.  This  was  decided  in 
Belger  v.  Dinsmore,  51  N.  Y.  166,  and  in  Steers  v.  Liverpool,  N. 
Y.  &  P.  SS.  Co.,  57  N.  Y.  1.  *  *  *  The  result  of  these  cases  is 
that  it  is  lawful  for  a  carrier  to  make  such  a  contract  as  was  entered 
into  in  the  present  case,  and  that  he  may  by  clear  and  distinct  ex- 
pressions relieve  himself  from  losses  occasioned  by  his  own  negli- 
gence." After  thus  clearly  stating  the  rule,  which  has  ever  since 
been  consistently  followed,  the  learned  commissioner  concluded 
that  the  words  of  limitation  in  the  receipt  referred  to  were  not  so 
unambiguous  as  to  exempt  the  carrier  from  liability  for  its  own 
negligence,  and  he  was  of  opinion  that  the  case  was  controlled  by 
the  decision  in  Magnin  v.  Dinsmore,  56  N.  Y.  168,  where  it  was 
held  that  although  a  common  carrier  may  stipulate  for  his  exemp- 
tion from  liability  for  losses  through  his  negligence,  his  contract 
will  not  be  construed  to  contain  such  an  exemption  unless  it  is  so 
expressly  agreed. 

The  decision  in  Magnin  v.  Dinsmore,  supra,  was  handed  down  in 
March,  1874.  The  case  of  Westcott  v.  Fargo,  supra,  was  decided 
by  the  Commission  of  Appeals  in  January,  1875.  In  the  following 
May  the  Magnin  case  came  to  this  court  on  a  second  appeal,  where 
it  was  held  that  a  stipulation  limiting  the  amount  for  which  the  car- 
rier shall  be  liable  was  binding  upon  the  shipper  who  had  notice  of 
the  limitation,  and  whose  merchandise  had  been  lost  by  the  ordinary 
negligence  of  the  carrier.  In  that  case  the  merchandise  consigned 
consisted  of  watches  and  watch  keys.  The  shipper  did  not  disclose 
their  real  value.  The  receipt  given  by  the  carrier  provided  that  u  if 
the  value  of  the  property  above  described  is  not  stated  by  the  shipper, 
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the  holder  hereof  will  not  demand  of  the  Adams 
a  sum  exceeding  fifty  dollars  for  the  loss  or  dete 
to  the  property  aforesaid." 

In  reversing  a  judgment  for  the  full  value  of 
court  said :  "  As  has  been  stated,  in  the  absenct 
a  limited  liability,  it  is  the  duty  of  the  carrier  ti 
inquiry  as  to  value.  But  when  the  shipper  agrei 
for  a  limited  liability,  he  thereby  expresses  to  the 
of  the  risk  to  be  run  and  of  the  care  needed,  and  1 
age  to  him  as  an  ordinary  article  which  he  would 
to  take  as  of  course.  The  carrier  is  thereby  put  o 
shipper  might  refuse  to  agree  to  a  limited  liability  : 
erally  carriage  upon  the  common-law  liability  o 
then  they  deal  at  arms'  length,  and  that  would  ai 
of  the  carrier,  or  at  least  would  put  upon  him  th 
But  accepting  carriage  upon  the  terms  of  a  limitec 
per  indicates  his  judgment  of  the  degree  of  the  r 
care,  and  his  silence  as  to  real  value  is  the  same 
mean  value,  thus  keeping  the  carrier  from  his  adec 
what  is  worse,  misleading  him  as  to  the  degree  of 
which  he  should  provide." 

The  foregoing  extract  from  the  opinion  in  the 
the  second  appeal  (62  N.  Y.  35)  makes  it  clear 
case  (61  N.  Y.  542)  was  distinctly  overruled,  and  i 
that  the  latter  case  had  never  been  followed  in  an; 
of  the  court  upon  the  subject  rendered  since  then, 
nin  case  came  to  this  court  a  third  time  (70  N.  Y. , . 
down  on  the  second  appeal  was  distinctly  reiterate* 
followed  by  this  court  in  several  subsequent  case. 
N.  Y.  &  H.  R.  R.,  137  N.  Y.  460,  the  plaintiff  su  i 
value  of  a  mare  killed  while  in  transit  on  the  defen  I 
contract  recited  that  in  consideration  of  reduced  ra 
that  in  case  of  loss  the  value  of  the  mare  should  be  1 
$100.  The  mare  was  killed  through  the  negligent 
Judge  Gray  there  said:  "  In  this  case  the  contrac 
the  company  from  liability  for  the  negligence  wh 
sume,  occasioned  the  loss  of  the  horse.  That  occur 
of  the  causes  particularly  specified  in  the  contract, 
eluded  the  plaintiff  from  recovering  upon  the  ne; 
but  the  amount  of  his  recovery  was  limited  by  th 
sum  of  $100." 

The  case  last  cited  was  followed  in  Wheeler  v. 
Vol   XX  — 4S 
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Navigation  Co.,  72  Hun,  5,  aff 'd  149  N.  Y.  576,  where  a  passenger 
upon  a  transatlantic  steamer,  holding  a  passage  ticket  limiting  the 
liability  of  the  carrier  to  ten  pounds  sterling  for  the  loss  of  goods, 
the  real  value  of  which  is  not  declared,  delivered  to  the  carrier  with 
her  other  baggage  a  box  of  valuable  portraits,  which  were  lost 
through  the  latter's  negligence.  There  it  was  held  that  there  is  no 
valid  distinction  in  principle  between  a  shipment  of  goods  and  a 
transportation  of  passengers  with  the  carriage  of  baggage  as  an 
incident,  when  the  contract  is  one  which  limits  the  liability  of  the 
carrier,  unless  a  special  declaration  of  value  is  made  by  the  shipper 
or  passenger.  The  rule  adopted  by  this  court  has  been  sustained 
by  the  Federal  Supreme  Court  in  Hart  v.  Penn.  R.  R.,  112  U.  S. 
331,  where  the  contract  provided  for  the  transportation  of  horses 
which  were  stated  to  be  of  the  value  of  $200,  and  the  recovery  was 
limited  to  that  amount,  although  the  loss  was  much  greater  and  was 
occasioned  by  the  negligence  of  the  carrier. 

It  has  been  suggested  there  is,  or  should  be,  a  distinction  between 
a  case  where  the  stipulation  is  designed  merely  to  limit  the  carrier's 
liability,  as  in  the  case  of  a  passenger  whose  baggage  is  carried  free 
of  charge,  and  the  case  of  a  stipulation  framed  for  the  double  pur- 
pose of  enabling  a  carrier  of  goods  for  hire  to  obtain  proper  com- 
pensation, as  well  as  to  limit  his  liability  if  no  declaration  of  value 
is  made  by  the  shipper.  At  first  glance  this  suggestion  has  a  plausi- 
ble appearance,  but  it  does  not  seem  to  stand  the  test  of  analysis. 
It  is  not  apparent  why  a  carrier  should  be  subjected  to  a  greater 
liability  in  respect  of  a  service  which  he  performs  free  of  charge- 
or  simply  as  an  incident  to  the  carriage  of  persons,  than  is  imposed 
upon  him  in  the  transportation  of  merchandise  pursuant  to  a  con' 
tract  in  which  that  is  the  precise  duty  which  he  undertakes  for  a 
specified  hire.  In  the  carriage  of  baggage  the  passenger  usually 
exercises  some  degree  of  supervision  or  direction  which  may  some- 
what decrease  or  diminish  the  carrier's  actual  responsibility;  but 
in  the  shipment  of  goods  the  carrier  takes  complete  possession  and 
control,  so  that,  if  there  could  be  any  logical  differentiation  of  the 
carrier's  liability,  in  the  two  cases  it  could  very  plausibly  be  argued 
that  it  ought  to  be  relaxed  rather  than  augmented  in  the  carriage 
of  a  passenger's  baggage.  But  whatever  might  be  said  upon  that 
proposition,  it  is  enough  to  suggest  that  it  is  not  an  open  question 
in  this  State,  for  this  court,  as  we  have  seen,  has  held  that  no  such 
distinction  exists. 

The  judgment  herein  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  unless  the  plaintiff  shall  stipulate  to 
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reduce  his  recovery  to  the  sum  of  fifty  dollars, 
the  date  of  his  loss,  and  costs,  in  which  event  th 
as  reduced,  should  be  affirmed,  without  costs 
either  party. 

Haight,  J.  (dissenting).  —  This  action  was  i    i 
the  value  of  the  plaintiff's  trunk  and  wearing  a| 
tained,  which  was  delivered  to  the  defendant  c    i 
portation  from  New  York  to  Bremen  on  the  Nc 
Steamship  Grosser  Kurfurst,  to  sail  June  28,  190c 
noon,  but  which,  by  reason  of  the  negligence  of 
ant's  employees,  was  placed  on  the  wrong  pier,  a   : 
fore,  placed  on  board  of  the  vessel  when  she  saili 
quently  destroyed  by  fire.    The  question  arising  1  1 
reference  to  the  delivery  of  the  trunk  to  the  defeat  1 
gently  placing  of  it  upon  the  wrong  pier  was  seti  : 
of  the  jury  and  the  unanimous  affirmance  of  the 
thereon  by  the  Appellate  Division. 

The  plaintiff  had  previously  procured  a  ticket  I 
ant's  office  for  his  transportation  from  New  Yo  I 
the  steamship  named,  which  contained  the  condi  i 
that  the  defendant  should  not  be  liable  "  for  los 
or  delay  in  delivery  of  luggage  or  personal  effects  : 
beyond  the  amount  of  fifty  dollars,  unless  the  val 
excess  of  that  sum  be  declared  at  or  before  the  : 
tract,  or  at  or  before  the  delivery  of  said  luggagi 
freight  at  current  rates  for  every  kind  of  property 
The  court,  in  its  charge  to  the  jury,  submitted  t  1 
whether  the  plaintiff  had  his  attention  called  to  t  1 
braced  in  the  ticket  at  the  time  he  procured  the  ; 
knew  of  the  provision  at  the  time  of  the  delivery  o 
defendant.  For  the  purpose  of  this  case  I  shall  as;  1 
determining  it,  that  the  plaintiff  was  chargeable  ■■ 
notice  of  this  provision  contained  in  the  ticket,  an 
improperly  submitted  that  question  to  the  jury, 
possibly  have  harmed  the  defendant,  if,  under  the  |: 
tion,  the  proper  construction  of  the  contract  is  thai 
to  the  loss  or  injury  of  baggage  occurring  throug 
of  the  defendant  or  of  its  employees.  There  was  no  1 
on  behalf  of  the  plaintiff  of  the  value  of  the  tru 
before  its  delivery  to  the  ship.  The  defendant  as! 
charge  that  there  can  be  no  recovery  for  more  tl 
This  was  refused,  and  the  question  is,  therefore,  pr 
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meaning  of  this  provision.  It  will  be  observed  that  the  limitation 
of  the  liability  of  fifty  dollars  is  for  the  loss  or  injury  to  or  delay 
in  delivery  of  luggage  or  personal  effects  of  the  passengers.  Noth- 
ing is  said  with  reference  to  negligence  of  the  defendant  or  of  its 
servants.  The  limitation  of  fifty  dollars  is  to  the  cases  of  loss,  in- 
jury or  delay  therein  referred  to.  At  common  law  the  vessel  owners 
were  held  to  strict  liability  for  the  care  of  property  delivered  to 
them.  They  were  practically  insurers  and  liable  for  the  property 
without  regard  to  the  question  of  negligence.  It  was  doubtless  for 
the  purpose  of  relieving  the  defendant  of  the  strict  liability  under 
common  law  that  the  clause  in  question  was  inserted  in  the  contract, 
and  not  for  the  purpose  of  relieving  the  defendant  from  its  negli- 
gence. If  common  carriers  of  persons  and  property  are  to  be  re- 
lieved from  liability  for  their  acts  of  negligence,  then  they  are  no 
longer  under  legal  obligation  to  exercise  any  care  or  caution  with 
reference  to  property" delivered  into  their  custody  for  transporta- 
tion. They  may  leave  it  in  dangerous  or  unguarded  places,  subject 
to  the  action  of  thieves  or  to  injury  by  reason  of  storms.  They  may 
dump  it  wherever  the  whim  of  a  careless  or  reckless  employee  may 
suggest  or  find  most  convenient  for  his  purpose.  They  may  put  a 
traveler's  trunk  on  board  or  leave  it,  as  the  inclination  of  the  ser- 
vant may  dictate,  and  they  would  be  under  no  obligation  to  keep 
a  record  of  it  or  to  aid  owners  in  tracing  it  in  case  of  loss,  for  they 
would  owe  him  no  legal  duty  with  reference  to  its  care,  protection 
or  even  delivery.  This  is  what  is  meant  by  the  relieving  of  common 
carriers  from  liability  for  negligence  with  reference  to  property 
delivered  to  them  for  transportation.  A  contract,  therefore,  which 
is  claimed  to  relieve  a  common  carrier  from  negligence  should  be 
carefully  scrutinized.  As  was  said  by  Maynard,  J.,  in  the  case  of 
Rathbone  v.  N.  Y.  C.  &  H.  R.  R.,  140  N.  Y.  48 :  "  It  is  well  settled 
that  these  stipulations  in  the  contract  will  not  be  construed  to  relieve 
the  carrier  from  liability  for  his  own  negligent  acts.  His  duty  and 
obligation  to  exercise  a  proper  degree  of  care  of  the  property  while 
in  his  custody  is  not  affected  by  them.  Full  and  sufficient  scope  is 
given  to  their  operation  when  it  is  held  that  they  exempt  the  carrier 
from  his  common-law  responsibility  as  an  insurer  of  the  property. 
It  is  not  reasonable  to  suppose  that  the  party  intended  to  contract 
that  a  bailee  for  hire  might  with  impunity  be  careless  and  remiss 
in  the  discharge  of  the  trust  reposed  in  him.  If  such  a  result  is 
intended  it  must  be  so  stated  expressly  and  unequivocally  in  the 
contract.  General  words  are  not  sufficient.  Notwithstanding  the 
contract  of  shipment  in  this  case,  defendant's  liability  for  negligence 
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in  the  handling  and  transportation  of  the  props 
paired,  unless  there  is  some  other  ground  upot 
can  be  predicated."  Magnin  v.  Dinsmore,  56  3 
v.  Syracuse,  B.  &  N.  Y.  R.  R.,  71  N.  Y.  180;  N 
&  H.  R.  R.,  89  N.  Y.  370;  Jennings  v.  Grand 
N.  Y.  438. 

I  consequently  conclude  that  the  losses  referred 
had  reference  to  the  common-law  liability  of  th 
but  not  including  losses  which  occurred  by  reas 
negligence.  It  is  claimed,  however,  that  a  shipp 
the  value  of  the  property  shipped,  and  that  sue 
binding  upon  him.  Very  true,  if  he  so  express!] 
v.  N.  Y.  C.  &  H.  R.  R.,  137  N.  Y.  460. 

But  in  this  case  it  appears  from  the  evidence  ths 
of  the  condition  limiting  the  defendant's  liability 
the  ticket  delivered  to  him,  and  that  he  did  not 
called  thereto  at  the  time  he  purchased  the  ticket, 
fore,  is  chargeable  only  with  constructive  notice  of 
The  trunk  lost  contained  nothing  but  ordinary  wea 
as  was  customary  for  travelers  to  take  on  journeys 
The  value,  while  exceeding  the  limitation  express* 
that  ordinarily  contained  in  the  luggage  of  passen 
therefore,  no  deception  as  to  its  character  or  cont< 
fore,  is  distinguishable  from  the  case  of  Magnir 
N.  Y.  35.    In  that  case  a  box  contained  bills,  ch 
over  £4,000  in  value  —  $20,000.     Its  contents  \ 
closed  to  the  carrier,  who  was  deceived  with  refe 
therefore,  appears  to  me  that  the  restriction  as  to 
liability  contained  in  the  ticket  had  reference  to 
contemplated,  and  the  losses  therein  contemplated 
ence  to  losses  pecurring  through  negligence  the 
relate  to  such  losses.    In  the  case  of  Bermel  v.  1 
R.  R.,  62  App.  Div.  389,  the  common  carrier  had 
of  lading  a  limitation  as  to  the  value  of  the  prop 
similar  conditions  to  those  which  we  have  had  ui 
In  that  case  it  was  held,  by  the  unanimous  decisic 
Division,  Second  Department,  that  the  conditions 
as  to  value  had  reference  to  the  losses  occurrii 
through  the  negligence  of  the  carrier,  for  which 
at  common  law,  and  that,  therefore,  the  shippei 
recover  for  all  the  damages  suffered  by  him  by  rea 
negligence.    This  case  was  affirmed  in  the  Cour 
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the  opinion  written  in  the  Appellate  Division  by  Woodward,  J.  (172 
N.  Y.  639).  In  Kenney  v.  X.  Y.  C  &  H.  R.  R.,  125  N.  Y.  422, 
Gray,  J.,  says :  "  The  rule  is  firmly  established  in  this  State  that  a 
common  carrier  may  contract  for  immunity  from  its  negligence,  or 
that  of  its  agents,  but  that,  to  accomplish  that  object,  the  contract 
must  be  so  expressed,  and  it  must  not  be  left  to  a  presumption  from 
the  language.  Considerations  based  upon  public  policy  and  the 
nature  of  the  carrier's  undertaking  influence  the  application  of  the 
rule  and  forbid  its  operation,  except  where  the  carrier's  immunity 
from  the  consequences  of  negligence  is  read  in  the  agreement 
ipsissimis  verbis."  See  also  Wheeler  v.  Oceanic  Steam  Navigation 
Co.,  125  N.  Y.  155-160;  Johnston  v.  Fargo,  184  N.  Y.  379;  Jennings 
v.  Grand  Trunk  R.  R.,  127  N.  Y.  438-450,  and  authorities  cited  in 
the  foregoing  cases. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  Edward  T.  Bartlett,  and  Hiscock,  JJ.,  concur  with 
Werner,  J. ;  Cullen,  C.  J.,  concurs  with  Haight,  J. ;  O'Brien,  J.f 
absent. 

Judgment  reversed,  etc. 


LONG  ET  al.  V.  CHICAGO,  R.  I.  &  P.  R'Y  CO. 

Supreme  Court,  Oklahoma,  September,  1905. 


RAILROADS  —  DEAD  BODIES  —  MUTILATION  —  DAMAGES  FOR 
MENTAL  PAIN  AND  ANGUISH  OF  PARENTS.  — The  parents  of 
an  infant  child  are  not  entitled,  under  the  law,  to  recover  damages  for 
mental  pain  and  anguish  occasioned  by  the  mutilation  of  the  dead  body  of 
such  infant 
Hainer  and  Pancoast,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Grant  County. 

Action  by  Charles  G.  Long  and  others  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judgment  for  plaintiffs  for 
sixty-five  dollars  and  they  bring  error.    Affirmed. 

C.  S.  Ingersol  and  W.  H.  C.  Taylor,  for  plaintiffs  in  error. 

M.  A.  Low  and  Mackey  &  Mackey,  for  defendant  in  error. 

Burwell,  J.  —  This  is  an  action  for  damages  against  the  appellee. 
Charles  G.  Long  and  Minnie  B.  Long  were  the  parents  of  Mason 
Long,  an  infant  son  of  thirteen  years,  who  died  on  April  12,  1904. 
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His  parents,  desiring  to  bury  him  in  the  family 
field,  Ind.,  purchased  tickets  for  themselves,  and 
body  of  the  deceased,  from  Pond  Creek,  Okl., 
the  defendant's  line  of  road.    The  petition  allef 
ant,  in  placing  the  casket  in  the  car,  handled  it 
careless  a  manner  that  it  fell  on  the  ground,  tl 
casket  and  outer  box  and  mutilating  and  disfij 
their  dead  son ;  that  the  plaintiffs  were  compelled 
of  sixty-five  dollars  in  Kansas  City  for  the  prep 
for  burial,  and  to  have  the  casket  repaired,  all  < 
.  sioned  by  the  negligence  of  the  defendant  comps 
of  the  negligent  acts  of  the  defendant,  the  plain 
mental  distress.     Judgment  is  prayed  in  the  to 
On  the  trial,  the  defendant  offered  to  confess  ji 
five  dollars,  the  amount  of  the  actual  damages,  I 
introduction  of  any  evidence  as  to  mental  sufferic 
tained  the  objections.    The  jury  returned  a  verdic 
dollars,  for  which  judgment  was  entered.    The 
pealed  to  this  court.    The  record  and  briefs  pre* 
tion  as  to  whether  or  not  a  recovery  can  be  had  fc 
in  a  case  of  this  kind. 

The  cutting,  bruising,  or  disfiguring  of  the  da 
could  not  fail  to  cause  great  mental  distress  to  th 
its  existence,  and  whose  hopes  have  been  disapr. 
Indeed,  language  is  incapable  of  conveying  the 
that  such  an  act  would  produce  in  the  mind  of  a 
parent.    But  when  done  either  maliciously  or  neg 
is  one  for  which  the  law  has  failed  to  provide  co 
lars  and  cents,  and,  in  announcing  this  rule,  we  h  i 
the  declarations  to  the  contrary  by  some  courts 
These  decisions,  however,  indicate  an  effort  to  i 
law  for  the  punishment  of  a  wrong,  a  remedy  at  tl  i 
principles,  as  declared  by  the  judges  of  England 
rules  of  human  conduct"  were  adopted,  and  still  < 
tory,  except  as  modified  by  statutory  enactment. 
*  declare  the  right  to  recover  for  mental  anguish 

'  character  do  so  upon  the  assumption  that  a  hun 

erty ;  not  property  in  the  general  acceptation  of  tl 
of  quasi  property  —  that  is,  that  it  so  resembles  pi 
of  the  relatives  to  control  and  direct  its  interm< 
kept  inviolate  from  negligent  or  malicious  injui  i 
i  the  rights  of  property  and  the  remedy  for  the    I 
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should  be  extended  to  such  cases,  mesauring  the  injury  and  com- 
pensation by  the  mental  suffering  of  the  living,  occasioned  by  the 
desecration  of  the  dead.  The  disposition  to  protect  the  bodies  of 
the  departed,  as  indicated  by  these  decisions,  appeals  to  our  higher 
sensibilities,  but  the  rules  announced  by  these  courts  authorizing  re- 
covery for  mental  anguish  alone  is,  in  our  opinion,  largely  the  result 
of  sentiment,  and  is  in  conflict  with  the  common  law  of  the  land. 
It  is  true  that  in  some  countries  the  bodies  of  deceased  persons 
have  been  seized  and  sold  for  debt,  and,  under  such  a  law,  they 
would  be  property.  Greatly  to  their  credit,  England  and  the  United 
States  have  always  considered  the  decent  burial  of  the  dead  of  more 
importance  than  the  payment  of  the  debtor's  claims. 

The  case  of  Burney  v.  Children's  Hospital  in  Boston,  (Mass.)  47 
N.  E.  Rep.  401,  61  Am.  St.  Rep.  273,  38  L.  R.  A.  413,  is  perhaps 
the  strongest  case  on  the  side  of  appellant.  The  court  said:  "A 
father  of  a  child,  who  is  its  natural  guardian,  has  such  a  right  to 
its  dead  body  that  he  may  maintain  an  action  against  one  to  whom 
he  intrusted  the  child  for  treatment,  and  who,  without  his  consent, 
performed  an  autopsy  on  the  dead  body."  The  cases  cited  in  sup- 
port of  the  decision  just  referred  to  are  not  in  point,  except  in  so 
far  as  they  deal  with  the  right  of  the  relatives  or  administrator  to 
control,  care  for,  and  bury  the  dead  body.  They  do  not  suggest  a 
remedy  in  a  court  of  law  for  mental  suffering  as  a  result  of  an 
infringement  of  those  rights.  The  case  of  Meagher  v.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  759,  cited  in  the  opinion,  did  not  involve 
the  question  of  mutilation  of  a  corpse.  The  defendant  had  entered 
upon  the  lot  of  plaintiff  in  a  cemetery  and  removed  therefrom  the 
dead  body  of  his  (plaintiff's)  child.  The  action  was  in  the  nature 
of  trespass  quare  clausum  f re  git,  and  the  injury  was  to  the  plaintiff's 
close,  by  breaking  and  entering  and  digging  the  soil.  The  exhum- 
ing of  the  dead  body,  and  what  was  done  with  it,  were  only  circum- 
stances which  the  jury  were  permitted  to  consider  in  determining  as 
to  whether  the  trespass  was  wilful  or  characterized  by  gross  careless- 
ness. In  the  opinion,  the  court  said :  "  He  who  is  guilty  of  a  wilful 
trespass,  or  one  characterized  by  gross  carelessness  and  want  of 
ordinary  attention  to  the  rights  of  another,  is  bound  to  make  full 
compensation.  In  such  circumstances,  the  natural  injury  to  the 
feelings  of  the  plaintiff  may  be  taken  into  consideration  in  trespass 
to  real  estate  as  well  as  in  other  actions  of  tort."  The  court  ex- 
pressly held  that  a  dead  body  is  not  property  and,  after  burial,  the 
only  remedy  for  disturbing  it  is  an  action  for  trespass  quare  clau- 
sum; citing,  with  approval,  2  Blackstone's  Comm.  429.    In  the  case 
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of  Beam  v.  Cleveland,  C,  C.  &  St.  Louis  R'y 
it  was  held  that  one  can,  where  he  pays  foi 
thereof,  recover  damages  for  injury  to  the  r 
brother,  occasioned  by  the  negligence  of  the 
This  decision,  however,  is  simply  a  statement  y 
case  is  not  argued  from  general  principles,  nor 
citation  of  authorities. 

Our  attention  has  also  been  directed  to  the  fol 
sustain  the  doctrine  of  recovery  for  mental  ang 
delay  in  shipment  of  or  injury  to  a  dead  bodj 
Bonner  et  al.,  (Tex.)  17  S.  W.  Rep.  605,  14  L. 
St.  Rep.  850 ;  Wells  Fargo  Express  Co.  v.  Fullei 
35  S.  W.  Rep.  824,  and  Louisville  and  Nashville  1 
W.  Hull,  (Ky.)  68  S.  W.  Rep.  433,  57  L.  R.  / 
case  cited,  the  learned  justice  who  wrote  the  op 
right  to  recover  for  mental  anguish  for  failure  to 
in  the  class  of  cases  referred  to  [speaking  of  th< 
a  message  advising  the  party  addressed  of  th< 
relative]  was  upheld  in  Chapman  v.  Western  T. 
Ky.  265,  13  S.  W.  Rep.  880,  and,  after  reconsi 
was  adhered  to  in  a  number  of  cases.    *    *    *    N 
can  be  maintained  between  the  telegraph  cases  ar 
rest  upon  the  principle  that  damages  naturally 
wrongful  act,  and  fairly  within  the  reasonable  cc 
parties,  may  be  recovered."     The  other  two   (" 
also  state  that  they  involve  the  same  principle  as  1 
This  conclusion  we  concede,  and  the  point  was  dc« 
against  the  contention  of  the  appellants  in  the 
Western  Union  Telegraph  Co.,  2  Okl.  234,  37  Pa : 
telegram  was  delivered  to  the  defendant  compar; 
to  plaintiff,  and,  if  delivered,  would  have  informc  1 
of  his  daughter,  the  failure  of  which  prevented  h:  1 
a  proper  burial;  he  not  having  heard  of  her  dei 
thereafter.     Mr.  Justice  Burford    (now  Chief 
opinion,  and  after  citing  and  reviewing  the  autli 
is  quite  a  large  list  of  them)  says:    "  Damages  f : 
suffering  alone,  occasioned  by  the  negligence  o 
pany  in  failing  to  deliver  a  message  announcing 
tive,  cannot  be  recovered."     And :     "  If  the  ; 
the  affirmative  of  this  proposition  presented  unifc 
obtained,  and  harmony  in  the  reasoning  attempt) 
the  array  would  be  formidable.    Their  force,  ho 
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by  self-evident  disparity  of  reasoning  and  conflict  of  result  Some 
hold  that  mental  anguish  is  not  a  cause  of  action,  but  is  merely  a 
dependent  incident  to  be  taken  into  consideration  in  addition  to 
pecuniary  damages  shown,  while  others  assert  that  it  is  an  independ- 
ent cause  of  action,  a  distinct  element  of  damage.  Some  hold  that 
negligence  sufficient  to  uphold  a  recovery  must  be  wilful;  others, 
that  simple  negligence  will  suffice.  Some  uphold  the  recovery  on 
the  ground  of  punishment,  others  upon  the  ground  of  compensation, 
and  some  blend  both  grounds.  This  conflict  exists  not  only  between 
the  courts  of  the  different  States  entertaining  this  view,  but  in  one 
instance  is  exhibited  in  the  decisions  of  a  single  State.  The  Supreme 
Court  of  Texas,  in  the  course  of  its  adjudications  upon  this  subject, 
has  held  both  the  affirmative  and  the  negative  of  all  the  propositions 
above  enumerated.  Numerous  other  conflicts  exist  among  the  de- 
cisions of  that  court,  notably  the  affirmance  and  the  denial  of  the 
rule  that  the  sendee,  before  he  can  recover,  must  identify  himself 
with  the  contract  of  transmission.  The  Tennessee  and  Alabama 
cases  are  not  authority  in  favor  of  the  plaintiff's  position,  because 
they  refuse  to  recognize  mental  pain  as  an  element  of  damage. 
They  hold  it  to  be  an  incident,  merely,  to  be  taken  into  consideration 
in  addition  to  pecuniary  loss.  There  is  a  decided  weight  of  authority 
against  the  right  of  the  plaintiff  in  error  to  recover  for  mental 
suffering." 

In  dealing  with  the  question  presented  we  have  no  reference  to 
dead  bodies  or  the  skeletons  thereof  which  have  been  by  law  prop- 
erly appropriated  for  the  benefit  of  science;  as,  for  instance,  for 
medical  schools,  and  other  institutions  of  learning.  That  such  are 
property  we  do  not  deny,  because  they  have  an  intrinsic  value  for 
a  particular  purpose ;  nor  do  the  authorities  cited  have  reference  to 
such  cases.  They  deal  with  cases  where  the  remains  were  either 
intended  for  burial,  or  where  they  were  disturbed  after  having  been 
consigned  to  the  grave.  The  position  in  which  the  courts  declare 
the  right  by  reason  of  the  gwott-property  interest  of  the  relative 
in  them  is  the  only  one  which  can  be  supported  by  any  degree  of 
logic;  but  those  courts  fail  to  recognize  that  the  dead  body  of  a 
near  relative,  neither  by  the  natural  law  of  mankind,  by  the  common 
law  of  England,  nor  by  the  statutory  law  of  most  of  the  States, 
may  not  be  sold  for  personal  gain  or  disposed  of  in  any  manner 
except  to  bury  it  decently  and  respectfully.  It  is  intrusted  to  his 
care  for  that  one  particular  purpose,  and,  should  he  violate  the  duty 
imposed  by  law,  he  may  be  punished  as  for  crime.  As  has  been 
correctly  said:    "A  dead  body  belongs  to  no  one,  and  is  therefore 
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under  the  protection  of  the  public."    The  cas< 
(Sup.)  37  N.  Y.  Supp.  471,  holds  that  one 
mutilation  of  a  dead  body,  not  on  the  ground 
property  interest  therein,  but  because  such  an 
the  legal  right  of  the  relative  to  have  the  bod; 
which  it  was  when  life  left  it,  and  that  there 
for  the  interference  of  every  legal  right;  and 
the  idea  that  damages  may  be  recovered  for 
cannot  concur  with  these  views.  .  That  equity 
enjoyment  of  every  legal  right,  by  injunctioi 
remedy  known  to  that  branch  of  the  law,  if  th 
quate  legal  remedy,  we  frankly  concede;  but 
tend  that  there  are  legal  rights  for  the  violation 
recover  in  damages.    It  requires  but  brief  refle 
many'  such  cases.    There  is  no  difference  in 
recovery  of  a  parent  for  mental  pain  and  suffc 
death  of  a  child  from  personal  injury,  and  a  rec 
and  suffering  as  a  result  of  the  mutilation  of  i 
Such  right,  in  the  first  class  of  cases,  except  \ 
statute,   has  been  denied  by   the   current   wei 
Lazelle  v.  Town  of  Newfane,  (Vt.)  41  Atl.  1 
Maine  Cent.  R'y  Co.,  (Me.)  49  Atl.  Rep.  418; 
L.  R.  Co.  v.  Wyrick,  (Tenn.  Sup.)  42  S.  W. 
Co.  v.  Butler,  57  Pa.  St.  335-338 ;  Barth  v.  Kans 
(Mo.)  44  S.  W.  Rep.  778.    In  fact,  if  not  au 
there  is  no  right  in  the  personal  representative 
sonal  injury  after  the  death  of  the  injured, 
enactment  the  compensation  allowed  for  the  wr 
killing  of  a  child  is  an  amount  which  will  compe 
loss  of  its  services  and  the  expenses  made  neces 
In  addition  to  this,  exemplary  damages  may  be 
circumstances,  but  such  damages  are  intended  a 
the  wrong  done,  and  not  for  injury  to  the  feel 
St.  Okl.  1893,  §  2617. 

The  courts  have  always  been  quick  to  grant 
the  protection  of  the  dead,  but  also  for  the  prot< 
of  the  living  in  relation  thereto.  In  one  State,  nu 
to  compel  the  surrender  of  a  dead  body;  in  oth 
furnished  the  needed  remedy.  Not  because  c 
with  the  property  of  another;  it  was  because  a 
and  legal  had  been  invaded;  and,  as  we  have  a 
will  always  aid  one  in  the  enjoyment  of  a  legal 
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no  property  interests  are  involved.  Pierce  v.  Proprieters  of  Swan 
Point  Cemetery,  10  R.  I.  227,  14  Am.  Rep.  667.  In  the  case  of 
Griffith  v.  Charlotte,  Columbia  &  Augusta  Railroad  Company,  23 
S.  C.  25,  ss  Am.  Rep.  1,  the  court  said:  "  An  administrator  cannot 
maintain  an  action  for  the  negligent  or  wilful  mutilation  of  the 
dead  body  of  the  intestate,  but  he  may  sue  for  injury  to  the  wearing 
apparel "  —  citing  from  Blackstone,  vol.  2,  p.  429,  wherein  he  says : 
"  Though  the  heir  has  a  property  in  the  monuments  and  escutcheons 
of  his  ancestors,  yet  he  has  none  in  their  bodies  or  ashes,"  and  from 
Bishop's  Criminal  Law,  §  792 :  "  There  can  be  no  property  in  a 
person  deceased;  consequently,  larceny  cannot  be  committed  of  his 
body,  but  it  can  be  of  the  clothes  found  upon  the  body,  or  of  the 
shroud."  The  same  rule  is  stated  in  13  Cyc,  p.  280:  "Since  at 
common  law  there  can  be  no  such  thing  as  property  in  human 
remains,  no  action  for  civil  damages  will  lie  for  an  injury  to  a  dead 
body  "  —  citing  authorities,  both  English  and  American. 

Where  a  corpse  is  mutilated  before  or  after  burial,  in  such  a  way 
as  to  render  necessary  the  expenditure  of  extra  money  or  labor  in 
caring  for  it,  or  where  injury  is  done  to  the  coffin  or  clothes,  the 
actual  damages  sustained  may  be  recovered,  and  this  rule  was  ap- 
plied in  the  case  at  bar;  but,  after  carefully  considering  all  of  the 
authorities  at  our  command,  we  are  firmly  convinced  that  no  re- 
covery can  be  had  for  mental  pain  and  anguish  caused  by  the  negli- 
gent mutilation  of  such  body.  Nor  are  we  inclined  to  criticise,  as 
some  other  courts  have  done,  the  failure  of  the  law-making  power 
to  provide  for  recovery  in  such  a  case.  The  Legislature  are  the 
judges  of  the  expediency  of  such  a  law,  and  on  that  question  minds 
might  differ,  for  the  legal  wrong,  as  we  have  observed,  is  against 
the  public,  and  not  against  the  individual.  The  perpetrator  of  such 
a  crime  against  public  decency  should  not  escape  severe  punishment, 
as  we  should  tenderly  care  for  the  dead. 

We,  in  a  measure,  appreciate  the  feelings  of  the  appellants  over 
the  misfortune  which  occurred,  but  we  have  taken  the  law  as  it  is, 
and  arrived  at  the  conclusions  expressed  from  a  consideration  of 
the  legal  principles  and  authorities  bearing  upon  the  issue  involved ; 
and  we  are  satisfied  that  the  judgment  of  the  lower  court  should 
be  affirmed  at  the  cost  of  appellants.     It  is  so  ordered. 

All  the  justices  concurring,  except  Beauchamp,  J.,  who  presided 
at  the  trial  below,  not  sitting,  and  Hainer  and  Pancoast,  JJ.,  dis- 
senting. 


20  American  Negligence  Reports.  717 

SHIREY  v.  CONSUMERS'  GAS  CO. 

Supreme  Court,  Pennsylvania,  May,  ipo6. 

GAS  — EXPLOSION  OF  GAS  IN  PLAINTIFFS  HOUSE  AFTER  COM- 
PANY'S MAIN  BROKE.  —  Where  it  was  admitted  that  the  defendant 
gas*  company's  main  broke  and  that  the  gas  found  its  way  into  the  plain- 
tiff's house  where  it  exploded  and  caused  damage,  but  there  was  a  dis- 
pute as  to  the  cause  of  the  break,  though  there  was  evidence  of  an  old 
fracture  in  the  gas  main,  the  question  was  properly  left  to  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Berks  County. 

Action  by  Milton  L.  Shirey  against  the  Consumers'  Gas  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat 
and  Potter,  JJ. 

Richmond  L.  Jones,  for  appellant. 

Cyrus  G.  Deer  and  Harvey  F.  Heinly,  for  appellee. 

Potter,  J.  —  The  appellant  here  complains  of  the  refusal  of  the 
court  below  to  enter  judgment  for  the  defendant  non  obstante  vere- 
dicto on  the  points  reserved,  and  of  the  refusal  to  give  binding 
instructions  to  the  jury  in  favor  of  the  defendant.  We  think  that 
there  was  a  substantial  question  of  disputed  fact  in  this  case  which 
the  court  could  not  properly  have  taken  from  the  jury.  It  is  ad- 
mitted that  defendant's  gas  main  broke,  that  gas  escaped  therefrom, 
and  found  its  way  into  the  house  of  the  plaintiff,  where  it  exploded, 
and  caused  damage.  There  was  some  evidence  on  the  part  of  the 
plaintiff,  given  by  a  policeman,  that  he  had  smelled  gas  in  the  street 
in  the  vicinity  a  few  nights  previously,  or  at  least  a  night  or  two 
before  the  explosion.  There  was  also  testimony  on  the  part  of 
three  witnesses  that  the  fractured  edges  of  the  gas  pipe,  when 
examined  after  the  explosion,  showed  in  part  indications  of  an  old 
fracture.  There  was  also  a  dispute  as  to  the  cause  of  the  break 
in  the  gas  main.  The  defendant  maintained  that  it  was  due  to  the 
undermining  of  the  supporting  earth  beneath  it  by  a  jet  of  water 
issuing  from  a  leak  in  the  water  service  pipe.  The  plaintiff,  on 
the  other  hand,  denied  the  existence  of  this  leak  in  the  water  pipe 
prior  to  the  explosion  of  the  gas,  and  contended  that  the  leak  in  the 
water  pipe  was  the  result  of  the  explosion;  and  the  jury  seem  to 
have  agreed  with  the  contention  of  the  plaintiff  in  this  respect. 
But  no  matter  how  the  break  occurred,  as  the  learned  trial  judge 
well  said,  the  gas  company  "  could  not  suffer  the  escape  of  gas  to 
go  on  and  imperil  the  plaintiff's  and  other  neighboring  properties/' 
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and  he  very  properly  held  that  the  question  of  the  liability  of  the 
defendant,  without  regard  to  the  cause  of  the  original  break  in 
the  pipe,  must  depend  upon  whether  it  exercised  due  care  in  the 
maintenance  and  inspection  of  its  pipe  lines.  As  has  been  repeatedly 
pointed  out,  a  company  dealing  with  a  substance  so  dangerous  as 
gas  must  be  held  to  a  high  degree  of  care,  and  the  exercise  of  every 
reasonable  precaution  in  guarding  against  accidental  injury.  Our 
review  of  the  evidence  as  it  is  presented  to  us  by  this  record  leads 
us  to  coincide  with  the  conclusion  reached  by  the  trial  judge,  that 
the  case  could  not  "  consistently  with  established  principles,  have 
been  taken  from  the  jury  on  the  grounds  contended  for  by  defend- 
ant." It  is  peculiarly  appropriate  that  evidence,  of  the  character 
involved  in  this  and  similar  cases,  should  be  submitted  to  the  de- 
termination of  the  jury.  See  Hartman  v.  Citizens'  Natural  Gas  Co., 
210  Pa.  St.  19,  59  Atl.  Rep.  315;  Olive  Stove  Works  v.  Gas  Co., 
210  Pa.  St.  141,  59  Atl.  Rep.  819. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 


SMALLWOOD  v.  BALTIMORE  &  OHIO  R.  CO. 

Supreme  Court,  Pennsylvania,  May,  1906. 

RAILROADS  —  NEWS  AGENT  ON  TRAIN  KILLED  BY  NEGLIGENCE 
OF  TRAIN  EMPLOYEES  —  FELLOW-SERVANTS.  —  The  sales 
agent  of  a  news  company,  employed  by  it  to  sell  papers  and  fruit  on 
trains  of  a  railroad  company,  under  a  written  contract  and  permitted  to 
ride  on  such  trains,  was  employed  thereon  within  the  meaning  of  the 
Act  of  April  4,  1868  (P.  L.  58),  and  was  not  a  passenger  and  the  railroad 
company  was  not  liable  for  his  death  in  a  wreck  caused  by  the  negligence 
of  the  railroad  employees. 

Appeal  from  Court  of  Common  Pleas,  Fayette  County. 

Action  by  Lillian  M.  Small  wood  against  the  Baltimore  &  Ohio 
Railroad  Company.  An  order  was  entered  refusing  to  take  off  a 
nonsuit,  and  plaintiff  appeals.    Affirmed. 

Reppert,  P.  J.,  filed  the  following  opinion  in  the  court  below : 

"  Brent  F.  Smallwood  was  a  railway  news  agent  employed  by 
the  Union  News  Company  on  the  trains  of  the  defendant.  His 
run  was  between  Cumberland  and  Pittsburg  leaving  the  former 
city  at  9  a.  m.,  and  returning  on  the  Duquesne  Limited  due  in 
Cumberland  about  11  p.  m,  He  was  killed  in  the  wreck  of  the 
Duquesne  Limited  at  Laurel  Run  on  the  evening  of  December  23, 
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1903,  and  this  action  is  brought  b; 
That  he  was  on  the  train  in  the  usl 
engaged  in  its  duties  at  the  time 
established  by  competent  evidence, 
was  closed  a  motion  for  a  compt 
the  ground  that  the  first  section  of 
58)   precluded  recovery.      The  se 
when  any  person  shall  sustain  pers 
lawfully  engaged  or  employed  on  o 
and  premises  of  a  railroad  company 
therein  or  thereon,  of  which  such 
right  of  action  and  recovery  in  all 
shall  be  such  only  as  would  exist  if 
Provided,  that  this  section  shall  not 

"  The  matter  now  comes  before 
compulsory  nonsuit,  and  to  grant  a  1 

"  It  is  contended  on  behalf  of  the 
was  lawfully  engaged  on  the  defenda 
he  was  a  passenger  and  within  the 
preventing  its  application.     The  cor 
pany  and  the  news  company  provide 
exclusive   right  to  sell  by  its  age 
periodicals  and  books,  confections 
(the  sale  of  cigars  and  tobacco  on 
cars)  at  the  stations  and  on  all  the  j 
railroad  company  '  for  a  stated  consi 
and  conditions.     The  contract  furtl 
portation  of  the  newspapers  and  othe 
agents  and  employees  at  the  statioi 
neat  and  clean  in  person  and  dress, 
on  trains  shall  be  subject  to  the  di 
while  in  stations  shall  be  subject  t 
master  or  agent.     Any  conductor,  si 
agent  shall  have  the  right  to  remov 
from  the  train  or  station  if  in  the  < 
have  acted  improperly.      The  news 
news  agent  on  train  or  at  a  news  sfc 
railroad  company.     While  soliciting 
mitted  to  annoy  passengers  but  ma) 
in  a  low  tone  of  voice  the  articles  0 
trunks  must  be  placed  on  the  train  in 
location  as  may  be  designated  by  tli 
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minutes  before  the  time  of  the  departure  of  the  train/  etc.  The 
foregoing  are  the  provisions  of  the  contract  pertinent  to  the  case, 
and,  as  it  seems  to  us,  they  must  determine  the  legal  relation  of  the 
deceased  to  the  defendant.  If  the  deceased  was  a  passenger  on  the 
train  it  was  because  this  contract  with  his  employer  made  him  one. 
It  is  not  contended  that  he  was  there  by  virtue  of  any  other  right  or 
privilege.  The  contract  itself  distinguishes  the  agents  and  em- 
ployees of  the  news  company  from  the  passengers  carried  on  the 
trains  of  the  defendant  by  requiring  that  they  shall  be  '  polite  to 
passengers,'  they  '  shall  not  be  permitted  to  annoy  passengers/  they 
'  shall  be  clothed  in  uniform,  neat  and  clean  in  person  and  dress/ 
Regulations  such  as  these  are  designed  for  and  apply  to  employees, 
not  patrons  and  passengers  of  the  road. 

"The  subject  of  this  contract  is  not  the  transportation  of  any 
thing  or  anybody.  It  grants  the  right  to  carry  on  a  business  on 
the  trains  and  at  the  stations  of  the  defendant  company.  The  de- 
ceased was  hired  to  look  after  that  business  on  certain  trains.  In 
the  exercise  of  his  employment  he  was  necessarily  required  to  be 
on  those  certain  trains.  He  did  not  travel  as  a  passenger  to  a 
destination  and  on  the  train  of  his  choice,  and  free  to  go  or  stay. 
His  traveling  on  the  cars,  like  that  of  a  brakeman  or  fireman,  was 
in  pursuance  of  his  employment ;  it  was  not  under  a  contract  with 
the  company  for  his  transportation  to  a  particular  point  or  gen- 
erally. The  obligation  of  the  railroad  company  was  not  to  carry 
the  deceased  on  its  trains,  but  to  allow  his  employer,  through  him, 
to  sell  certain  goods  thereon.  The  transportation  of  the  deceased 
was  an  incident,  not  the  subject,  of  the  contract  under  the  provi- 
sions of  which  he  was  on  the  defendant's  train.  It  was  not  a  con- 
tract for  transportation  with  the  right  and  privilege  attached  of 
selling  on  defendant's  trains  and  premises.  Except  as  implied  in 
the  right  granted  to  sell  by  its  agents  and  employees  on  the  pas- 
senger trains  of  the  railroad  company  the  contract  makes  no  refer- 
ence to  a  provision  for  the  transportation  of  the  agents  and  em- 
ployees of  the  news  company.  Beyond  an  opportunity  to  vend  his 
wares  and  a  place  in  the  baggage  car,  or  such  other  location  as  may 
be  designated  by  the  conductor  for  the  trunks  or  cases  containing 
his  stock,  the  news  agent  has  no  express  right  upon  the  train.  He 
is  not  entitled  to  a  seat  as  passengers  are,  and,  like  a  brakeman  or 
other  employee,  he  cannot  occupy  one  to  the  exclusion  of  a  pas- 
senger. The  baggage  car  where  he  may  be  required  to  keep  his 
stock  is  a  recognized  place  of  danger.  The  two  front  seats  in  the 
smoker,  the  location,  in  this  case,  designated  by  the  conductor  for 
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that  purpose,  are  but  a  degree  less  dangerous.  The  news  agent  is 
under  the  control  of  the  conductor  only  to  the  extent  of  being 
subject  to  his  discipline  for  misconduct,  just  as  other  employees  on 
the  train  are.  Beyond  that  the  conductor  can  exercise  no  control 
over  him,  nor  is  he  bound,  nor  can  he  be  compelled,  under  the  terms 
of  the  contract,  to  conform  to  the  rules  of  the  company,  whether 
for  protection  or  otherwise,  as  passengers  are,  and  the  duties  of 
his  employment  are  inconsistent  with  such  control  and  observance. 
His  employment  is  a  dangerous  one,  involving  many  of  the  risks 
to  which  other  train  employees  are  exposed,  but  to  which  passen- 
gers are  not  subjected.  He  is  not  a  passenger  as  defined  in  Penn. 
R.  Co.  v.  Price,  96  Pa.  St.  256,  10  Am.  Neg.  Cas.  218,  being  '  one 
who  travels  in  some  public  conveyance  by  virtue  of  a  contract, 
express  or  implied,  with  the  carrier,  as  the  payment  of  fare,  or  that 
which  is  accepted  as  an  equivalent  therefor/  nor  does  he  bear  that 
relation  to  the  carrier,  because,  as  above  pointed  out,  the  contract 
in  this  case  is  not  a  contract  for  transportation  by  virtue  of  which 
he  '  travels '  upon  the  train.  It  grants  the  right  to  conduct  a 
business  on  the  train,  and  Smallwood  was  there  engaged  and  em- 
ployed in  conducting  that  business. 

"  Much  stress  is  laid  by  the  plaintiff's  counsel  upon  the  case  of 
Rowdin  v.  Penn.  R.  R.  Co.,  208  Pa.  St.  623,  57  Atl.  Rep.  1125,  as 
sustaining  their  contention  that  a  person  may  be  employed  upon  a 
train  and  yet  be  a  passenger  and  within  the  proviso  of  the  Act  above 
quoted.  The  contract  of  the  railroad  company  in  the  Rowdin  case 
was  to  carry  two  horses  from  Wissahickon  Heights,  Pa.,  to  Trenton, 
N.  J.,  with  a  man  in  charge,  the  consideration  for  whose  trans- 
portation was  included  in  the  sum  paid  for  the  carriage  of  the 
horses.  It  was  held  that  the  man  in  charge  was  carried  under  a 
contract  as  a  passenger  for  hire,  and,  being  within  the  proviso,  was 
not  prevented  by  the  Act  of  1868  from  recovering  for  injuries  re- 
ceived in  a  collision.  The  contract  with  the  railroad  in  that  case 
was  a  contract  for  transportation,  and  for  nothing  else.  The  duty 
imposed  upon  the  railroad  was  simply  and  solely  to  carry  Rowdin 
and  the  horses  from  starting  point  to  destination,  and  this  duty 
was  undertaken  for  hire.  He  was  not  '  employed '  upon  the  train 
in  any  different  sense  from  that  in  which  thousands  of  passengers 
are  daily  engaged,  as  the  drover,  nurse,  traveling  companion  or 
other  attendant,  and  he,  no  more  than  they,  so  far  as  his  employ- 
ment was  concerned,  sustained  any  relation  whatever  to  the  com- 
pany by  contract  or  otherwise.  He  clearly  came  within  the  defini- 
tion of  a  passenger,  and  as  clearly  was  not  employed  upon  the  train. 
Vol.  XX— 46 
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On  the  other  hand,  Smallwood,  although  not  an  employee  of  the 
company,  was  engaged  and  employed  upon  the  company's  train  in 
the  conduct  of  a  business  connected  therewith  by  a  contract  between 
his  employer  and  the  company  providing  therefor,  and  made  ex- 
pressly for  that  purpose  and  for  nothing  else.  Under  the  authority 
of  Penn.  Railroad  Co.  v.  Price,  supra,  we  are  led  to  the  conclusion 
that  Smallwood,  at  the  time  of  his  death,  although  not  an  employee 
of  the  defendant,  was  lawfully  employed  in  and  upon  the  train  of 
the  defendant,  and  was  not  a  passenger  of  the  defendant.  He 
therefore  comes  within  the  first  section  of  the  Act,  and  not  within 
the  proviso.  It  is  urged  that  Price  was  not  a  passenger,  and  could 
not  recover  because  he  was  carried  by  compulsion  under  the  Act  of 
Congress.  In  construing  the  Act  of  1868  the  Supreme  Court  of 
the  United  States  say  that  the  statute  of  the  United  States  author- 
izing the  appointment  of  clerks  for  the  purpose  of  assorting  and 
distributing  mail  matter  in  railway  post  offices,  and  directing  that 
every  railway  company  carrying  the  mail  shall  carry  on  any  train 
which  may  run  over  its  road,  and  without  extra  charge  therefor, 
all  mailable  matter  directed  to  be  carried  thereon  with  the  person  in 
charge  of  the  same,  does  not  make  the  person  so  engaged  a  pas- 
senger nor  deprive  him  of  that  character,  nor  does  it  give  to  persons 
so  employed  any  right  as  against  the  railroad  company  which  would 
not  belong  to  any  other  person  in  a  similar  employment  by  others 
than  the  United  States.  And  Mr.  Justice  Mestrezat,  in  comment- 
ing on  the  postal  clerk  cases  in  Rowdin  v.  Penn.  R.  R.  Co.,  208 
Pa.  St.  623,  57  Atl.  Rep.  1125,  says:  '  Neither  he  (the  postal  clerk) 
nor  his  employer,  the  United  States  government,  contracts  with 
the  company  for  his  transportation.'  He  is  therefore  not  a  pas- 
senger within  the  meaning  of  the  Act,  and  does  not  come  within 
the  proviso.  He  is,  however,  lawfully  employed  upon  the  train 
of  the  railroad  company  by  the  United  States  government,  and  the 
Act  of  Congress  requires  that  this  employment  be  recognized  and 
provision  made  therefor  in  the  contract  which  the  government 
makes  with  the  railway  company  for  carrying  the  mail,  and,  there- 
fore, he  comes  within  the  language  of  the  Act." 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestrezat 
and  Stewart,  JJ. 

W.  J.  Sturgis,  Albert  A.  Doub,  George  D.  Howell  and  James 
A.  McHenry,  for  appellant. 

D.  W.  McDonald,  Thomas  H.  Hudson  and  James  R.  Cray, 
for  appellee. 

Per  Curiam.  —  Judgment  affirmed  on  the  opinion  of  the  court 

below. 
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MESSINGER  V.  PEN 

Supreme  Court,  Penns 


RAILROADS  —  TEAM  STRUCK  BY  ! 
there  was  evidence  that  the  plaintil 
track  at  a  crossing,  stopped  to  look  s 
ing  where  people  usually  stopped  an 
the  questions  of  negligence  of  plaint 
to  the  jury. 

SAME  — SAFETY  GATES.  —  Though       ! 
due  exercise  of  care  at  a  railway  crosi     | 
be  closed,  in  case  of  danger,  are  op 
was  exercised  is  for  the  jury. 

Appeal  from  Court  of  Common  I 
Action  by  M.  B.  Messinger  agai 
Company.      There  was  a  judgmen 
appeals.     Affirmed. 

Argued  before  Fell,  Brown,  Mes' 
J.  Ross  Thompson,  for  appellant. 
J.  W.  Sproul  and  C.  Geo.  Olmste  i 
Elkin,  J.  —  We  agree  with  the     I 
set  out  in  the  argument  of  the  learned 
it  is  said  to  be  the  absolute,  impera 
person  about  to  cross  the  tracks  of  a 
and  listen.      It  must  be  conceded  al; 
with  this  rule  to  stop  at  a  point  whei  i 
it  is  his  duty  to  continue  to  use  care  i 
ing  the  tracks,  and  in  some  instance 
may  require  the  driver  to  get  out  of  I 
horses  to  look  and  listen.      We  are 
under  the  facts  of  the  case  at  bar  thei 
these  respects  as  would  justify  a  cour 
law  that  plaintiff  was  guilty  of  contril 
favorable  view  that  can  be  taken  of  tli 
the  plaintiff  stopped  at  a  proper  plac 
approaching  and  crossing  the  tracks,  i 
and  listened,  was  a  question  of  fact  t< 
On  the  question  of  whether  the  plai 
learned  trial  judge  in  his  charge  to  1! 
evidence  that  the  plaintiff  did  stop,  loofc 
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There  is  considerable  evidence  that  this  is  the  point  at  which  the 
people  about  to  cross  these  tracks  usually  stop,  look  and  listen,  so 
we  could  not  as  a  matter  of  law  say  there  was  negligence  because 
of  the  stopping  at  that  particular  point."  As  to  whether  that  was  a 
proper  place  to  stop,  and  whether  Messinger  and  the  driver  could 
see  in  the  direction  of  the  approaching  train,  the  court  further  in- 
structed the  jury  as  follows:  "At  the  place  where  they  stopped, 
looked  and  listened,  they  could  see  the  tower  house  a  distance  of 
some  eighty  feet  from  the  crossing.  There  was  evidence  to  the 
effect  that  one  could  see  no  further  until  after  having  crossed  sev- 
eral of  the  tracks,  while  there  was  some  evidence  that  the  track 
could  be  seen  some  little  distance  when  one  was  at  the  gate,  but  a 
person  could  not  get  that  view  while  in  his  rig  until  his  horses  were 
already  on  one  of  the  tracks,  and  then,  according  to  the  testimony  of 
defendant's  engineer,  only  a  point  on  defendant's  road  could  have 
been  seen." 

Under  these  circumstances,  it  was  clearly  a  question  for  the  jury 
to  say  whether  Messinger  stopped  at  the  proper  place,  whether  he 
could  see  at  that  place,  and  whether  there  was  a  better  place  at 
which  he  should  have  stopped  in  order  to  comply  with  the  rule.  It 
is  earnestly  contended,  however,  that,  under  the  facts  of  this  case, 
it  was  the  duty  of  the  driver  or  plaintiff  to  get  out  of  the  wagon  and 
go  ahead  to  look  and  listen  for  approaching  trains.  Kinter  v.  Rail- 
road Company,  204  Pa.  St.  497,  54  Atl.  Rep.  276,  93  Am.  St.  Rep. 
795,  is  relied  on  to  support  this  position.  The  rule  of  that  case  is 
not  applicable  to  the  facts  of  the  present  case,  as  will  appear  from 
Hanna  v.  Railway  Co.,  213  Pa.  St.  157,  62  Atl.  Rep.  643,  wherein 
it  was  said :  "  In  that  case  it  was  held  to  be  the  duty  of  Kinter  to 
stop,  look  and  listen  at  a  place  where  he  could  see  the  approaching 
train.  The  evidence  showed  that  he  did  not  stop  at  such  a  point, 
and,  it  being  conceded  that  he  could  not  see  where  he  did  stop,  it 
was  for  the  court  to  say  that  he  had  not  observed  the  rule  requiring 
him  to  look."  In  the  present  case  the  weight  of  the  testimony  shows 
that  Messinger  did  stop  at  the  usual  and  customary  place,  that  he 
had  an  unobstructed  view  of  the  tracks  to  the  tower  about  eighty 
feet  east  of  the  crossing,  and  the  testimony  is  conflicting  as  to 
whether  there  was  any- better  place  at  which  he  could  have  stopped. 
The  contention  that  there  was  a  point  near  the  safety  gates  from 
which  he  could  see  a  point  on  the  railroad  about  160  feet  east  of 
the  tower  would  not  justify  the  court  in  holding  as  a  matter  of  law 
that  he  should  have  stopped  at  that  point,  because  before  the  driver 
could  see  from  that  point  his  horses  would  have  passed  the  safety 
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gates  and  be  upon  the  first  tracks,  and  then  he  could  only  see  a 
particular  point  on  the  railroad.  Then,  again,  the  safety  gates  were 
raised,  which  was  an  invitation  to  cross  over,  and  while  it  did  not 
relieve  appellee  from  the  duty  to  observe  care,  it  certainly  raised  a 
question  for  the  jury  of  observing  whether  proper  care  had  been 
exercised  under  the  circumstances.  In  Roberts  v.  D.  &  H.  Canal 
Co.,  177  Pa.  St.  183,  12  Am.  Neg.  Cas'.  $j2n,  35  Atl.  Rep.  723,  it 
was  said:  "  Safety  gates  which  should  be  closed  in  case  of  danger, 
if  standing  open,  are  an  invitation  to  the  traveler  on  the  highway  to 
cross,  and,  while  this  fact  does  not  relieve  the  traveler  from  the 
duty  of  exercising  care,  it  is  a  fact  for  the  consideration  of  the  jury 
in  determining  whether  he  exercised  care  according  to  the  circum- 
stances."    AH  of  our  cases  recognize  this  rule. 

The  peculiar  facts  of  this  case  are  the  best  answer  to  the  con- 
tention of  the  learned  counsel  for  the  appellant  in  so  far  as  he 
asks  the  court  to  say  as  a  question  of  law  that  there  can  be  no 
recovery.  The  tracks  of  three  railroad  companies  cross  the  avenue 
at  the  place  where  the  accident  occurred.  The  first  was  the  track 
of  the  Western  New  York  &  Pennsylvania  Railroad  Company, 
which  was  located  within  nine  feet  of  the  south  safety  gate,  from 
which  direction  Messinger  approached.  The  next  two  tracks  were 
those  of  the  Erie  Railroad,  the  next  two  tracks  of  the  Pennsylvania 
Railroad,  and  then  the  two  interchangeable  switches  used  in  com- 
mon by  all  these  roads.  The  accident  occurred  on  the  second  track 
of  the  Pennsylvania  Railroad  and  the  fifth  on  the  crossing.  In 
other  words,  having  been  invited  by  the  raised  safety  gates  to  cross 
over,  and  there  being  testimony  tending  to  show  that  appellee  exer- 
cised proper  care  in  approaching  the  crossing,  and  being  on  the 
fifth  track  before  the  collision  occurred,  and  having  testified  that 
he  continued  to  use  care  while  on  the  crossing,  it  was  clearly  a  case 
for  the  jury.  In  the  recent  case  of  Beach  v.  Railroad  Co..  212  Pa. 
St.  567,  61  Atl.  Rep.  1 106,  Mr.  Justice  Fell  stated  the  rule  applicable 
to  the  facts  of  the  present  case,  wherein  he  said :  "  Stopping  is 
opposed  to  the  idea  of  negligence,  and  unless,  notwithstanding  the 
stop,  the  whole  evidence  shows  negligence  so  clear  that  no  other  in- 
ference can  properly  be  drawn  from  it,  the  court  cannot  draw  that 
inference  as  a  conclusion  of  law,  but  must  send  the  case  to  the  jury." 

After  a  careful  examination  of  the  testimony,  the  charge  of  the 
trial  judge,  and  the  arguments  in  the  case,  we  are  convinced  that 
this  was  a  case  for  the  jury,  and  that  no  error  has  been  committed  in 
submitting  it  for  their  determination. 

Assignments  of  error  overruled,  and  judgment  affirmed. 
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SLOTA  V.  ALBERT  LEWIS  LUMBER  AND 

MANUFACTURING  CO. 

Supreme  Court,  Pennsylvania,  May,  1906. 


RAILROADS  —  MASTER  AND  SERVANT  — EMPLOYEE  OF  LUM- 
BER COMPANY  GOING  UNDER  CARS  TO  CROSS  TRACK  AND 
INJURED  BY  START  OF  TRAIN.  —  Where  the  foreman  of  the  de- 
fendant lumber  company  ordered  the  plaintiff,  an  employee,  to  cross  a 
railroad  track  upon  which  a  train  was  standing  not  under  the  control  of 
the  lumber  company,  and  the  plaintiff  instead  of  going  over  the  cars  or 
around  them  as  other  employees  did,  crawled  under  them  and  was  in- 
jured by  the  train  starting,  he  was  guilty  of  such  negligence  as  warranted 
a  nonsuit. 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County. 

Action  by  John  Slota  against  the  Albert  Lewis  Lumber  &  Manu- 
facturing Company  and  the  Lehigh  Valley  Railroad  Company. 
From  an  order  refusing  to  take  off  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Mestrezat,  Potter,  Elkin 
and  Stewart,  JJ. 

S.  S.  Herring  and  E.  A.  Lynch,  for  appellant. 

Henry  A.  Fuller  and  Paul  Bedford,  for  appellee. 

Potter,  J.  —  The  plaintiff  in  this  case  was  injured  while  attempt- 
ing to  cross  under  the  bumpers  of  two  adjacent  railroad  cars.  The 
evidence  does  not  show  that  he  was  ordered  to  go  under  the 
bumpers.  It  does  show  that  in  order  to  complete  the  work  in 
which  they  were  engaged,  he,  in  common  with  his  fellow  laborers, 
was  ordered  to  go  across  the  track  upon  which  a  train  of  cars  was 
standing,  attached  to  an  engine.  Some  of  the  men  went  around  the 
end  of  the  train,  some  went  between  the  cars,  climbing  over  the 
bumpers,  while  the  plaintiff,  actuated  no  doubt  by  a  desire  to  make 
haste,  stooped  down  and  attempted  to  crawl  under.  During  this 
attempt  the  train  started,  and  plaintiff  was  injured.  Nothing  is 
more  commonly  recognized  as  dangerous  than  such  an  attempt  as 
this  to  go  under  a  train  which  is  liable  to  start  or  be  moved  at  any 
time.  It  does  not  appear  from  the  evidence  who  started  the  train, 
but  it  is  averred  in  the  declaration  that  the  engineer  of  the  railroad 
company  quickly  moved  the  train,  and  thus  caused  the  injury  to 
the  plaintiff.    The  employer  of  the  plaintiff  was  the  lumber  com- 
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pany,  and  neither  it  nor  its  employees  were  shown  to  have  had  any 
control  over  the  movement  of  the  cars.  The  accident  was  not  the 
direct  result  of  the  order  given  to  the  plaintiff  to  go  across  the 
track,  but  it  came  by  reason  of  the  negligent  way  in  which  he  at- 
tempted to  perform  the  act  of  crossing.  Of  course  he  assumed 
that  he  would  have  time  to  pass  under  before  the  train  started, 
but  this  assumption  involved  an  altogether  needless  risk.  The  man 
directly  in  front  of  him  climbed  over  the  bumpers,  and  no  reason 
is  shown  why  the  plaintiff  could  not  have  crossed  in  the  same  way, 
with  considerably  less  risk  to  himself. 

This  case  is  not  to  be  classed  with  those  in  which  a  servant  is 
ordered  by. the  master  to  perform  some  particular  act,  and  is  injured 
while  doing  the  specific  thing  he  was  ordered  to  do,  and  in  the 
manner  directed.  The  thing  which  the  plaintiff  was  here  ordered 
to  do,  was  to  cross  over  the  tracks  and  load  lumber  upon  the  cars 
from  the  opposite  side.  The  main  purpose  which  he  was  to  accom- 
plish, and  the  work  which  he  was  to  perform,  was  the  loading  of 
the  lumber  upon  the  cars.  The  manner  in  which  he  crossed  the 
track  to  do  the  work  was  necessarily,  to  some  extent  at  least,  in  his 
own  control.  We  cannot  regard  the  order  of  the  foreman  as  a 
direction  to  him  to  crawl  under  the  bumpers,  and  thus  place  him- 
self in  a  peculiarly  dangerous  and  helpless  condition,  in  case  the 
train  should  be  started.  Under  the  evidence  as  a  whole,  we  see  no 
error  in  the  refusal  to  take  off  the  nonsuit. 

The  judgment  is  affirmed. 


DELAHUNT  V.  UNITED  TELEPHONE  AND 

TELEGRAPH  CO. 

Supreme  Court,  Pennsylvania,  May,  ipo6. 


TELEPHONES  —  SUBSCRIBER  KILLED  BY  ELECTRIC  SHOCK 
WHILE  ABOUT  TO  USE  ONE  IN  HIS  HOUSE.  — Where  a  tele- 
phone in  a  subscriber's  house  was  broken  in  its  connection  with  the 
exchange  by  a  violent  storm  and  so  remained  for  some  months,  though 
the  manager  promised  to  have  the  connection  made  in  a  short  time  and 
on  an  evening  the  subscriber  heard  a  buzzing  at  the  telephone,  and 
thinking  the  promised  connection  had  been  made,  took  down  the  trans- 
mitter that  was  immediately  enveloped  in  flame,  and  he  was  almost  in- 
stantly killed  by  an  electric  shock,  he  was  not  guilty  of  contributory 
negligence. 
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EVIDENCE  —  RES  IPSA  LOQUITUR.— In  an  action  for  damages  for  the 
death  of  the  subscriber  the  rule  of  res  ipsa  loquitur  applied. 

DAMAGES  — INSTRUCTION.  — An  instruction  that  the  children  who 
brought  the  action  would  be  limited  to  the  compensation  for  loss  of  what 
they  could  have  expected  from  their  father  for  their  support  and  educa- 
tion during  minority,  when  supplemented  by  a  remark  of  the  court  that 
one  of  the  plaintiffs  being  a  deaf-mute,  more  might  have  been  required 
to  be  contributed  by  the  father  for  its  support,  was  not  ground  for 
reversal. 

Appeal  from  Court  of  Common  Pleas,  Delaware  County. 

Action  by  Edward  N.  Delahunt  and  Margaret  L.  Delahunt,  by 
their  next  friend,  Mary  G.  Lenny,  against  the  United  Telephone  & 
Telegraph  Company.  Judgment  for  plaintiffs,  and  defendant 
appeals.     Affirmed. 

At  the  trial  Mary  G.  Lenny  was  asked  this  question :  "  Q.  How 
is  Margaret  as  to  being  in  possession  of  all  her  faculties?  Mr. 
Geary:  That  is  objected  to.  It  is  not  a  question  of  the  child's 
condition.  The  Court:  The  child's  condition  might  be  such  as  to 
make  the  father  liable  to  contribute  more  to  it  than  he  ordinarily 
would.  The  objection  is  overruled.  (Exceptions  noted  for  de- 
fendant. )"  The  letter  from  defendant's  manager  to  Thomas  F. 
Delahunt,  quoted  in  the  opinion  of  the  Supreme  Court  was  admitted 
tinder  objection.  Under  objection  the  testimony  of  James  Mullen 
taken  at  a  former  trial  of  the  case  wras  also  admitted. 

The  "Court  charged  in  part  as  follows :  "  The  deceased,  it  appears, 
took  hold  of  the  telephone,  either  to  use  it,  or  for  some  purpose, 
and  under  the  ruling  of  the  court  that  was  a  thing  he  had  a  perfect 
right  to  do.  This  defendant  company  having  supplied  him  with 
a  telephone  for  his  use,  he  had  a  right  to  believe  that  they  would 
supply  him  with  an  instrument  which  would  be  perfectly  safe  to  use 
in  the  ordinary  way,  and  consequently  having  been  injured  in 
taking  hold  of  the  telephone  the  court  has  held,  and  instructs  you, 
that  that  is  sufficient  evidence,  when  uncontradicted,  of  the  negli- 
gence of  the  defendant.  It  has  been  urged  upon  you  by  the  defend- 
ant's counsel  that  the  deceased,  the  father  of  the  plaintiffs,  was 
guilty  of  contributory  negligence.  If  he  was,  if  his  own  negligence 
contributed  in  any  way  to  the  accident,  these  children  cannot  re- 
cover. The  contributory  negligence  alleged  is  that  having  heard 
a  sound,  or  clicking,  which  one  of  the  witnesses  described  as  re- 
sembling the  noise  of  a  cricket,  he  ought  not  to  have  touched  the 
telephone.  You  will  consider  whether  that  testimony  shows  that 
there  was  anything  which  occurred  that  night  to  put  him  on  his 
guard  or  warn  him  that  it  was  dangerous  for  him  to  touch  that 
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telephone.  Both  of  the  witnesses  said  they  heard  this  noise  and 
that  he  went  over  and  took  hold  of  the  speaking  transmitter  and 
pulled  it  down,  and  the  injury  happened  immediately  after.  What 
had  occurred  to  warn  him  that  that  was  a  dangerous  thing  to  do? 
In  order  to  use  the  transmitter  it  would  be  necessary  for  him  to 
pull  it  down  to  a  height  that  would  enable  him  to  speak  into  it. 
The  fact  that  the  floor  was  wet  you  will  consider ;  you  will  consider 
whether  there  was  anything  which  would  cause  a  reasonable  man 
to  suppose  that  he  might  not  use  that  telephone  in  the  ordinary 
way,  and  if  there  was  nothing  to  so  warn  him,  and  put  him  on 
his  guard,  he  would  not  be  guilty  of  any  contributory  negligence." 

Verdict  and  judgment  for  plaintiffs  for  $10,175.89.  Defendant 
appealed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Elkin  and 
Stewart,  JJ. 

A.  B.  Geary  and  Joseph  H.  Hinkson,  for  appellant. 

O.  B.  Dickinson  and  John  E.  McDonough,  for  appellees. 

Brown,  J.  —  The  father  of  the  appellees  was  a  patron  of  the 
appellant.  During  the  month  of  February,  1902,  there  was  a  severe 
storm,  and  the  connection  of  his  telephone  with  the  exchange  was 
broken.  This  disconnection  continued  for  some  weeks,  and,  ac- 
cording to  the  theory  of  the  appellant,  which  seems  to  be  accepted 
as  correct,  the  telephone  was  not  connected  with  the  exchange  at  the 
time  the  decedent  was  shocked  to  death  in  taking  hold  of  the  trans- 
mitter. The,  allegation  of  the  appellees,  as  set  forth  in  their  state- 
ment, is  that  the  appellant,  "  by  its  careless  and  negligent  manage- 
ment of  its  wire  system,  permitted  one  of  its  wires,  which  was  not 
properly  insulated,  to  come  in  contact  with  the  wires  of  another 
company,  heavily  charged  with  electricity,  whereby  the  said  elec- 
tric current  was  conveyed  to  the  said  telephone  of  said  Thomas  F. 
Delahunt  when  he  was  making  proper  and  lawful  use  thereof, 
whereby  by  reason  of  the  premises  and  the  negligence  of  the  said 
defendant  company  he  received  a  heavy  shock  of  electricity  and 
was  thereby  then  and  there  killed."  During  the  disconnection  of 
decedent's  telephone  with  the  exchange  he  received  a  letter  from 
the  manager  of  the  company,  which  was  properly  admitted  in  evi- 
dence by  the  court,  and  of  which  the  following  is  a  copy :  "  United 
Telephone  &  Telegraph  Company,  Chester,  March  18,  1902.  Mr. 
Thomas  F.  Delahunt,  21st  and  Edgmont  Avenue,  Chester,  Pa. — 
Dear  Sir:  I  regret  to  hear  you  have  been  among  the  unfortunate 
subscribers  living  along  Edgmont  avenue,  and  assure  you  we  are 
making  every  possible  effort  to  get  you  back  into  service,  and  hope 
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to  do  so  by  the  last  of  this  week  or  the  first  of  next.     I  will  gladly 
make  your  'phone  one  of  special  importance  and  get  you  connected 
at  the  earliest  possible  moment.      We  are  going  to  renew   your 
service  up  Walnut  street,  thus  explaining  the  seeming  neglect  of 
that  part  of  the  city.      Yours  very  truly,  W.  P.  Hull,  Manager." 
On  the  evening  of  April  9,  1902,  a  sound  resembling  the  noise  made 
by  a  cricket  came  from  the  direction  of  the  telephone,  and  the  de- 
ceased said :     "  I  believe  that  is  the  'phone.      I  wonder  if  it  is  in 
use."      He  then  got  up,  walked  over  to  it,  and  took  hold  of  the 
transmitter  with  both  hands,  drawing  it  down.     As  he  did  so  there 
was  a  flash  of  flame  all  around  the  telephone,  and  he  was  almost 
instantly  killed  by  an  electric  shock.     After  the  appellees  had  shown 
this  they  were  about  to  prove  the  specific  negligence  charged  against 
the  appellant,  when  the  learned  trial  judge,  evidently  of  opinion 
that  the  case  came  within  the  rule  res  ipsa  loquitur,  told  them  that 
it  was  not  necessary  to  do  so,  and  that  the  testimony  which  they 
proposed  to  offer  might  be  admissible  in  rebuttal,  if  the  defendant 
should  show  it  had  exercised  proper  care.     It  offered  no  testimony, 
and  on  this  appeal  from  the  judgment  on  the  verdict  against  it  the 
important  and  main  question  is  the  correctness  of  the  ruling  of  the 
trial  judge  that  the  plaintiffs  were  not  required,  in  the  first  instance, 
to  prove  more  than  that  their  father  was  killed  by  an  electric  shock 
in  using  the  instrument  which,  with  its  connections,  the  appellant 
had  furnished  to  him  as  one  of  its  subscribers. 

This  ruling  was  made  on  the  authority  of  Alexander  v.  Nanticoke 
Light  Co.,  209  Pa.  St.  571,  58  Atl.  Rep.  1068,  67  L.  R.  A.  475. 
Electricity  is  the  agent  by  which  telephones  become  the  means  of 
communication  from  one  point  to  another,  and  it  may  be  conceded, 
as  the  appellant  contends,  that  the  current  needed  for  their  use  is 
not  a  dangerous  one.  In  this  case  it  may  be  still  further  conceded 
that  the  current  with  which  the  deceased  came  in  contact  did  not 
come  from  the  exchange  of  the  appellant ;  but  at  the  same  time  it 
cannot  be  questioned  that  it  came  over  one  of  its  wires  leading  to 
the  telephone  of  one  of  its  patrons.  Though  this  wire  was  intended 
to  conduct  only  a  harmless  current  the  appellant  was  bound  to  know 
that  it  could  become  the  conductor  of  a  deadly  one,  and  that  such 
a  current  would  pass  over  it,  if  it  was  not  properly  insulated,  and 
should  come  in  contact  with  a  wire  heavily  and  dangerously  charged. 
It  was,  therefore,  as  much  the  duty  of  the  company  to  see  that  no 
such  current  should  thus  pass  over  its  wires  as  it  was  to  send  only 
a  harmless  one  from  its  own  exchange.  Its  duty  to  its  patrons  was 
to  exercise  at  all  times  the  highest  degree  of  care  and  vigilance  to 
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protect  them  from  a  dangerous  electric  current  over  its  wires  from 
any  source.  This  is  the  implied  undertaking  of  every  telephone 
company,  and  in  towns  and  cities  threaded  with  dangerous  electric 
wires  the  duty  of  the  company  is,  by  constant  supervision  of  its 
wires,  to  prevent  their  becoming  conductors  of  a  dangerous  current 
from  others.  When  they  do  become  conductor  of  it,  there  is  rea- 
sonable evidence  that  there  has  been  a  neglect  of  duty,  and  the 
burden  is  cast  upon  the  telephone  company  of  showing  that  it  had 
not  been  negligent.  As  it  is  not  an  insurer  of  its  patrons  against 
the  danger  of  electric  currents  on  its  wires,  the  law  will  not  hold 
it  responsible  for  what  it  cannot  help  and  for  what  may  happen  in 
spite  of  its  exercise  of  the  care  and  vigilance  required  of  it;  but 
when,  as  here,  there  is  an  accident,  which  in  itself  affords  reasonable 
evidence  of  negligence,  it  must  show  why  it  should  be  relieved  from 
liability.  The  rule  upon  this  subject,  as  laid  down  in  Scott  z/. 
London,  etc.,  Docks  Co.,  3  Hurlst.  &  C.  596,  is :  "  Where  the  thing 
is  shown  to  be  under  the  management  of  the  defendant  or  his  ser- 
vants, and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  absence  of  explanations  by  the 
defendants,  that  the  accident  arose  from  want  of  care."  This  rule, 
reannounced  in  Oil  Co.  v.  Penn.  Torpedo  Co.,  190  Pa.  St.  350,  42 
Atl.  Rep.  707,  is  not  stretched  in  applying  it  to  the  present  case. 

By  a  number  of  assignments  of  error  we  are  asked  to  say  that 
the  court  erred  in  not  directing  a  verdict  for  the  defendant  on  the 
ground  of  the  contributory  negligence  of  the  deceased.  Counsel 
for  appellant  very  properly  state  that  the  current  of  electricity 
necessary  to  operate  a  telephone  will  injure  no  one.  The  deceased 
knew  this,  and,  of  course,  felt  that  his  telephone  was  as  harmless 
as  it  was  useful,  and  there  was  no  reason  why  he  should  have 
hesitated  to  take  hold  of  the  transmitter.  He  had  been  notified  by 
the  manager  of  the  company  that  the  connection  of  his  telephone 
with  the  exchange  would  be  established  "at  the  earliest  possible 
moment,"  and  when  he  heard  the  noise  coming  from  it,  he  evi- 
dently thought  it  had  been  connected,  for  he  said :  "  I  believe  that 
is  the  'phone."  In  then  getting  up,  walking  over  to  it  and  taking 
hold  of  the  transmitter,  he  did  just  about  what  anybody  else  would 
have  done  under  the  circumstances;  but  because  he  happened  to 
stand  on  a  wet  carpet  and  the  transmitter  was  made  of  metal,  it 
seems  to  be  seriously  contended  that  he  was  guilty  of  negligence, 
and  that  the  court  ought  to  have  so  instructed  the  jury.  If  the 
current  of  electricity  needed  for  telephones  were  dangerous,  a  con- 
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sideration  might  possibly  be  given  to  this  proposition,  but  it  cannot 
be  so  dignified  under  the  facts  in  the  present  case.  In  submitting 
the  question  of  the  contributory  negligence  of  the  deceased  to  the 
jury,  the  appellant  was  given  a  chance  to  escape,  of  which  the 
appellees  might  fairly  have  complained,  if  the  finding  had  been 
against  them.  The  assignments  of  the  appellant  relating  to  this 
feature  of  the  case  are  all  overruled. 

One  of  the  appellees,  a  daughter  of  the  deceased,  is  a  deaf  mute, 
who  was  about  seven  years  of  age  at  the  time  of  her  father's  death. 
In  allowing  her  condition  to  be  made  known  to  the  jury,  the  learned 
trial  judge  stated  that,  in  view  of  it,  the  father  might  have  been 
liable  to  contribute  more  to  her  support  "  than  he  ordinarily  would. 
This  remark  was  true,  as  a  matter  of  fact,  and,  as  a  legal  propo- 
sition, did  no  harm  to  the  appellant,  for  the  jury  were  distinctly 
instructed  in  language  that  they  could  not  have  misunderstood,  that 
if  the  appellees  were  entitled  to  recover,  the  amount  of  the  verdict 
would  have  to  be  limited  to  compensation  to  them  for  loss  of  what 
they  could  have  expected  from  their  father  for  their  support  and 
education  while  in  their  minority,  during  which  period  he  would 
have  been  entitled  to  their  earnings. 

When  the  testimony  of  James  Mullen,  taken  at  a  former  trial 
of  the  case,  was  offered,  objection  was  made  that  it  had  not  been 
proven  that  proper  effort  had  been  made  to  secure  the  attendance 
of  the  absent  witness.  This  was  a  matter  for  the  court  below,  with 
the  proof  before  it  of  the  effort  that  had  been  made  to  subpoena  the 
witness,  and  no  error  was  committed  in  admitting  the  testimony. 
Of  the  assignments  relating  to  the  charge  of  the  court  and  the 
refusal  to  affirm  defendant's  points,  nothing  need  be  said,  except  that 
they  are  all  overruled.  If  the  verdict  was  excessive,  it  was  for  the 
court  below  to  correct  it.  It  is  not  so  manifestly  unjust  as  to  call 
for  our  interference  with  it. 

Judgment  affirmed. 


HASSELTINE  V.  SOUTHERN  RAILWAY  CO. 

Supreme  Court,  South  Carolina,  September,  1906. 


RAILROADS  —  CARRIER  AND  PASSENGER  —  QUARANTINE  NOT 
DISCLOSED  TO  PASSENGER  WHO  WAS  DELAYED.  —  Where  a 
railroad  company  is  fully  advised  of  a  quarantine  and  its  conductor  is 
asked  for  information  by  a  passenger  on  the  subject,  it  is  liable  for  the 
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consequences  of  failing  to  give  him  information  as  to  the  quarantine 
which  would  manifestly  make  his  uninterrupted  journey  impossible. 
Jones,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Lancaster  County. 

Action  by  J.  A.  Hasseltine  against  the  Southern  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

B.  L.  Abney,  E.  M.  Thomson  and  W.  H.  Townsend  for  ap- 
pellant. 

J.  Henry  Foster,  for  respondent. 

Woods,  J.  —  The  plaintiff,  a  passenger  on  the  defendant  railroad 
on  his  way  from  Jacksonville,  Fla.,  to  Columbia,  S.  C,  for  lack  of 
a  health  certificate  was  required  by  the  quarantine  officers  of  the 
city  of  Savannah  to  leave  the  train  at  the  village  of  Burroughs, 
where  he  was  unable  to  obtain  food  or  lodging  for  the  night;  was 
forced  to  incur  the  expense  of  traveling  to  Jessup,  fifty  miles  in  the 
opposite  direction,  and  resume  his  journey  to  Columbia  from  that 
point;  and  was  delayed  twenty- four  hours  in  reaching  his  destina- 
tion. For  all  this  he  recovered  a  judgment  against  the  defendant 
railroad  company  for  $1,000  damages,  under  the  allegations  that 
he  was  ignorant  of  the  Savannah  quarantine,  while  the  defendant 
company  which  sold  him  the  through  ticket  had  full  knowledge  of 
it  and  the  requirement  of  a  health  certificate  by  the  Savannah 
health  authorities;  that  the  ticket  agent  who  sold  the  ticket  failed 
to  stamp  it  subject  to  quarantine  or  to  notify  plaintiff  of  the  quar- 
antine being  in  force ;  that  the  conductor,  while  informing  plaintiff 
of  Columbia  quarantine,  said  nothing  of  the  Savannah  quarantine. 
There  was  evidence  on  the  part  of  the  plaintiff  tending  to  sustain 
all  these  allegations.  On  the  contrary,  the  conductor  and  other 
employees  of  the  defendant  testified  to  giving  plaintiff  express 
notice  of  the  quarantine  and  that  a  health  certificate  would  be  re- 
quired of  him  before  he  could  pass  through  the  city  of  Savannah, 
and  received  the  reply  from  him  that  he  would  take  his  chances  of 
getting  through  without  the  certificate.  There  is,  therefore,  no 
dispute  that  the  conductor,  defendant's  agent  in  charge  of  the  train, 
undertook  to  inform  the  plaintiff  as  to  quarantine ;  and  the  issue  of 
fact  was  whether,  knowing  of  the  Savannah  quarantine,  he  misled 
the  plaintiff  by  failing  to  tell  him  of  it,  or  the  plaintiff  took  the  risk 
of  the  quarantine  after  full  notice.  This  issue  was  submitted  to 
the  jury,  and  the  finding  was  against  the  defendant. 

i.  The  circuit  judge  charged  the  jury:  "If  the  plaintiff  by 
exercising  the  care  of  a  man  of  ordinary  care  and  reason,  knew,  or 
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ought  to  have  known,  of  these  quarantine  regulations,  and  did  not 
do  it,  it  is  his  own  fault."  The  defendant  by  his  first  exception 
insists  a  new  trial  should  have  been  granted,  because  the  verdict 
of  the  jury  was  in  disregard  of  this  instruction.  The  exception  is 
not  well  founded,  because  the  evidence  was  not  such  as  to  admit 
of  no  other  inference  than  that  a  man  of  ordinary  reason  ought  to 
have  known  of  the  existence  of  the  Savannah  quarantine,  and  the 
jury  did  not  go  beyond  their  right  in  finding  against  the  defendant 
on  this  issue.  If  the  plaintiff's  testimony  is  credible,  and  that  was 
for  the  jury,  the  conductor,  by  mentioning  the  Columbia  quarantine, 
misled  him  into  supposing  he  would  have  no  trouble  until  he  reached 
that  point.  As  to  the  Columbia  quarantine,  the  plaintiff  testified  he 
concluded  to  go  on  and  undertake  to  get  a  health  certificate  from 
Lancaster,  his  former  place  of  residence,  which  was  not  far  from 
Columbia,  and  if  he  had  been  detained  in  Columbia  he  would  have 
had  no  remedy,  for  as  to  that  he  took  the  risk.  The  evidence  of  the 
railroad  employees  is  very  strong,  it  is  true,  to  the  effect  that  they 
gave  him  specific  notice  of  the  Savannah  quarantine;  and  it  seems 
highly  improbable,  with  full  knowledge  of  the  quarantine  there, 
they  would  have  failed  to  impart  their  knowledge  to  plaintiff  when 
notifying  him  of  the  Columbia  quarantine.  Yet  all  this  was  for  the 
jury  to  decide,  and  without  rejecting  the  scintilla  doctrine,  we  can 
see  no  way  for  this  court  to  interfere. 

2.  The  defendant  further  insists  that  the  circuit  judge  erroneously 
instructed  the  jury  in  effect  that  it  was  the  duty  of  the  conductor 
or  some  agent  of  the  railroad  company  to  inform  the  plaintiff  as  a 
passenger  of  the  existence  of  the  quarantine.  The  interesting  ques- 
tion does  not  arise  in  this  case  whether  a  passenger  may  rely  on  a 
railroad  company  to  advise  him  on  purchasing  a  ticket  of  a  quar- 
antine regulation  which  will  interfere  with  his  continuous  journey. 
The  much  simpler  question  here  is  whether,  when  the  railroad  com- 
pany is  fully  advised  of  the  quarantine  and  undertakes,  through  its 
conductor,  to  give  information  on  that  subject  to  one  of  its  pas- 
sengers, it  is  liable  for  the  consequences  of  failing  to  give  him  in- 
formation as  to  a  quarantine  which  would  manifestly  make  his 
uninterrupted  journey  impossible.  There  can  be  no  doubt  that  the 
principle  laid  down  in  Gillman  v.  Railway  Co.,  53  S.  C.  210,  31 
S.  E.  Rep:  224,  and  other  cases,  that  a  passenger  is  entitled  to  ask 
for  and  receive  all  information  necessary  to  enable  him  to  reach 
his  destination  comfortably,  safely  and  promptly,  is  applicable,  and 
if  the  testimony  of  the  plaintiff  be  accepted,  the  carrier  would  be 
liable.     Under  the  admitted  facts  of  this  case,  the  company  was 
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bound  to  inform  the  passenger,  and  there  was  no  error  in  the  charge 
on  this  point. 

It  is  the  judgment  of  this  court  that  the  judgment  be  affirmed. 

Jones,  J.  (dissenting).  —  I  think  there  should  be  a  new  trial  in 
this  case. 

i.  The  only  reasonable  inference  from  the  testimony  is  that  plain- 
tiff was  informed  by  defendant's  agents  that  his  passage  from  Jack- 
sonville, Fla.,  to  Columbia,  S.  C,  would  probably  be  interrupted 
because  of  quarantine  regulations  unless  he  had  a  health  certificate, 
and  plaintiff  was  willing  to  take  passage  subject  to  that  risk.  The 
plaintiff,  at  folios  46-47,  testified :  "  Q.  State  precisely  what  that 
conductor  stated  to  you?  A.  When  I  started  to  get  on  the  train 
he  asked  me  where  I  was  going.  I  told  him  I  was  going  to  Colum- 
bia. He  said,  '  Have  you  a  health  certificate  ? '  I  said,  '  No.'  He 
said,  '  You  can't  get  into  Columbia  unless  you  have  a  health  certifi- 
cate.' I  asked  him  why.  He  said  Columbia  was  quarantined.  I 
thought  a  moment,  and  thought  if  I  could  get  that  close  home  I  could 
get  a  health  certificate  and  get  home.  I  told  him  I  was  willing  to 
take  my  chances  of  getting  a  health  certificate  at  Columbia,  and  put 
my  grip  in  the  car,  and  walked  out  the  other  end  of  the  car,  and 
there  was  a  trainman  there,  I  guess.  I  asked  him  did  he  know 
anything  about  Columbia  being  quarantined.  He  said  '  No,'  and 
he  never  said  a  word  about  Savannah  being  quarantined."  At 
folios  50-51,  he  testified :  "  Q.  Why  didn't  you  make  some  effort  to 
get  a  health  certificate  after  your  conversation  with  the  conductor? 
A.  Well,  it  was  so  near  train  time,  and  I  thought  if  I  was  going  to 
be  put  off  at  Columbia  I  could  get  a  health  certificate  from  here 
(Lancaster,  S.  C),  quicker  than  I  could  from  Miami,  Fla.  Q.  So, 
from  what  the  conductor  told  you,  you  thought  you  wouldn't  be 
required  to  get  a  health  certificate  until  you  got  to  Columbia? 
A.  Yes,  sir.  Q.  Did  he  mislead  you?  A.  He  certainly  did.  Q. 
Did  you  rely  on  the  information  he  gave  you?  A.  I  did."  A.  A. 
Morrison,  a  flagman  of  defendant,  testified,  at  folios  221-224:  "I 
am  stationed  at  the  train  there  (Jacksonville),  to  see  that  pas- 
sengers have  the  right  tickets  for  our  train,  and  he  (plaintiff)  came 
there  to  board  the  train.  I  asked  him  where  he  was  going,  asked 
him  to  see  his  ticket.  He  showed  me  his  ticket,  and  I  asked  him  if 
he  had  a  health  certificate.  He  said  he  could  have  gotten  one  at 
Miami  if  he  had  known  it,  but  they  told  him  he  didn't  need  a  health 
certificate,  and  on  his  arrival  in  Jacksonville  he  would  have  to  have 
a  health  certificate.  Q.  And  that  he  was  told  in  Miami  he  wouldn't 
need  one?     A.  Yes,  sir.     Q.  And  he  had  been  informed  after  he 


736  20  American  Negligence  Reports. 

reached  Jacksonville?  A.  Yes,  sir.  And  he  asked  me  what  I 
thought  about  his  getting  through.  I  told  him  I  didn't  think  he 
would  be  able  to  get  through ;  and  he  asked  me  if  I  knew  whether 
Columbia  was  quarantined  or  not.  I  told  him  I  did  not,  not  that  I 
knew  of.  I  asked  him  to  go  and  talk  with  the  conductor  in  regard 
to  the  quarantine  of  Savannah.  So  went  then  to  the  conductor. 
After  talking  with  the  conductor  —  Q.  You  say  he  went  off  to  talk, 
as  you  supposed,  with  the  conductor?  A.  Yes,  sir;  I  showed  him 
the  conductor.  Q.  How  long  before  he  came  back?  A.  I  think 
between  five  and  ten  minutes.  Q.  Did  he  have  anything  to  say 
then?  A.  Yes,  sir.  When  he  came  back  the  baggagemaster  was 
there  at  that  time.  He  and  I  were  talking  about  it,  and  I  asked  him 
if  he  had  made  any  arrangements  to  get  a  health  certificate.  He 
said  no,  that  he  had  not.  Said  he  was  going  to  chance  it  through 
any  way ;  and  the  baggagemaster  told  him  his  ticket  was  good  on 
train  34  the  next  morning.  Q.  Now,  what  time  was  this  conversa- 
tion when  he  came  to  you?  A.  When  he  first  came  to  the  train  it 
was  about  7  :io.  Q.  About  7  :io?  A.  Yes,  sir.  Q.  And  it  was  soon 
after  that  that  he  had  the  conversation?  A.  I  notified  him  that  he 
had  thirty-five  minutes  before  the  train  left.  Q.  What  time  does 
that  train  leave  Jacksonville?  A.  7:55.  Q.  When  does  the  next 
Southern  leave  for  Columbia?  A.  9:10.  Q.  The  next  day?  A. 
Yes,  sir.  Q.  9:10  the  next  morning?  A.  Yes,  sir.  Q.  After  talk- 
ing with  you  and  the  baggagemaster,  then  what  did  he  do?  A. 
Well,  he  said  he  was  anxious  to  go  through,  and  said  he  was  going  to 
chance  it."  R.  B.  Price,  the  conductor  of  defendant,  testified,  at 
folios  237,  238 :  "  Q.  Do  you  remember  seeing  the  plaintiff,  Mr. 
Hasseltine,  here,  in  Jacksonville?  A.  Yes,  sir.  Q.  Where  did  you 
first  see  him?  A.  Well,  about  twenty-five  or  thirty  minutes  before 
leaving  time.  Q.  Twenty-five  or  thirty  minutes  before  leaving,  what 
conversation  did  you  have  with  him,  if  any?  Just  state.  A.  He 
asked  me  if  that  was  the  Southern  train  to  Columbia.  I  told  him  it 
was.  Asked  him  if  he  had  a  health  certificate.  He  said  no,  he 
didn't.  I  told  him  they  would  require  him  to  get  one  before  he  could 
get  through  Savannah.  He  said,  well,  he  didn't  have  one,  he 
didn't  know  what  he  would  do ;  and  he  walked  across  the  platform, 
I  suppose  about  twenty  or  thirty  feet,  and  engaged  in  conversation 
with  a  couple  of  gentlemen  standing  there  'for  about  five  minutes. 
Q.  Were  those  gentlemen  he  went  off  talking  to  employees  or 
strangers?  A.  No,  sir;  they  were  strangers  to  me.  In  about  five 
minutes  he  came  back  to  me  and  said,  well,  he  guessed  he  could 
get  through  all  right,  he  guessed  he  would  chance  it.    That  was 
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all  that  was  said."  J.  V.  Nichols,  baggagemaster  of  defendant, 
testified,  at  folio  248 :  "  Q.  Do  you  remember  seeing  Mr.  Hassel- 
tine,  the  plaintiff  here,  at  Jacksonville?  A.  Yes,  sir.  Q.  Where 
did  you  first  see  him,  and  what  took  place  between  you  ?  A.  Why, 
he  came  up  to  the  train  to  get  on  the  train,  and  asked  the  flagman 
if  that  was  the  train  for  Columbia.  The  flagman  says,  '  Yes/  I 
was  standing  there  at  the  time.  The  flagman  says  '  Yes/  and  asked 
him  if  he  had  a  health  certificate.  He  says,  '  No ;  they  informed  me 
in  Miami  I  didn't  need  any/  The  flagman  says,  'Well,  I  don't 
think  you  can  get  through  here  without  one/  And  I  told  him,  '  I 
think  you  will  have  trouble  getting  through  without  a  health  certifi- 
cate/ He  says,  '  I  am  going  to  chance  it/  "  This  witness  further 
testified  that  he  told  plaintiff  that  Savannah  was  quarantined.  H. 
R.  Cramer,  a  quarantine  inspector,  testified  that  he  had  a  conversa- 
tion with  plaintiff  at  Jessup,  the  next  day,  in  which  the  plaintiff  said, 
"  When  I  left  Miami,  I  didn't  know  anything  about  it ;  and  when  I 
reached  Jacksonville  I  was  informed  that  I  would  need  a  health 
certificate  to  get  to  Columbia,  to  go  through  Savannah.  I  told  him, 
well,  personally  I  felt  sorry  for  him,  but  as  an  official  I  couldn't 
sympathize  with  him,  he  couldn't  blame  us.  He  said,  '  No,  I  don't 
blame  any  of  you.  It  was  my  fault.  I  should  have  a  health  certifi- 
cate/ "  The  plaintiff,  in  reply,  did  not  dispute  any  of  the  foregoing 
testimony  for  defendant,  except  to  say  that  he  did  not  tell  the  quar- 
antine inspector,  Mr.  Cramer,  that  it  was  all  his  (plaintiff's)  own 
fault.  The  court  charged  the  jury:  "I  charge  you,  that  if  the 
plaintiff,  by  exercising  the  care  of  a  man  of  ordinary  care  and  rea- 
son, knew,  or  ought  to  have  known,  of  these  quarantine  regulations 
and  did  not  do  it,  it  is  his  own  fault.  If  you  find  from  the  testimony 
that  the  plaintiff  had  notice  or  knowledge  of  the  fact,  or  knowledge 
of  such  facts  that  a  man  of  ordinary  care  and  prudence  would  have 
drawn  that  inference;  that  a  man  of  ordinary  care  and  prudence 
would  have  been  led  by  the  information  to  the  fact  that  quarantine 
was  in  vogue,  then  it  was  his  own  lookout/'  The  jury  must  have 
disregarded  this  charge,  as  the  evidence  left  no  reason  to  doubt  that 
plaintiff,  when  he  boarded  the  train  in  Jacksonville  for  Columbia, 
received  notice  that  his  continuous  passage  would  be  interrupted 
by  reason  of  quarantine  regulations  unless  he  had  a  health  certifi- 
cate. Under  such  circumstances  the  Circuit  Court  erred  in  not 
granting  a  new  trial.  Buist  Co.  v.  Lancaster  Mercantile  Co.,  68  S. 
C  526,  47  S.  E.  Rep.  978. 

2.  In  further  support  of  the  view  that  there  should  be  a  new  trial, 
I  submit  that  there  was  no  evidence  that  the  delay,  expulsion  from 
Vol.  XX— 47 
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the  train,  the  inconvenience,  annoyance  and  expense  resulting  from 
the  acts  of  the  quarantine  officers  were  proximate  results,  or  even 
the  remote  results,  of  any  negligent  act  or  omission  of  the  defend- 
ant's agents.  It  must  be  observed  that  a  distinction  exists  as  to  the 
liability  of  a  carrier  of  goods  and  a  carrier  of  passengers.  As  to 
goods,  the  carrier  is  an  insurer,  and  can  only  exonerate  itself  by 
showing  that  the  loss  or  injury  thereto  occurred  by  the  act  of  God 
or  the  public  enemy ;  but  as  to  passengers,  the  carrier  is  not  an  in- 
surer, and  is  only  liable  for  injuries  resulting  from  negligence  or 
failure  to  exercise  the  care  required  by  that  particular  business. 
The  injuries  alleged  in  this  case  were  the  result  of  the  acts  of  quar- 
antine officers  of  the  State  of  Georgia,  and  there  is  no  dispute  that 
they  acted  under  valid  police  laws.  There  was  no  evidence  that  any 
agent  of  defendant  in  any  way  assisted  the  quarantine  officers  in 
expelling  plaintiff  from  the  train.  The  defendant  merely  submitted 
to  the  exercise  of  admittedly  valid  quarantine  regulations  by  officers 
of  the  law.  It  was  not  the  duty  of  defendant  as  carrier  to  resist 
such  officers.  It  was  as  if  a  sheriff  had  entered  the  train  and  ar- 
rested the  plaintiff  for  violation  of  some  valid  law  or  ordinance. 
Tracing  results  back  to  their  causes  the  plaintiff's  injuries  were  the 
result  of  an  act  of  the  officer  of  the  law,  the  officer's  act  was  a 
result  of  the  plaintiff's  violation  of  quarantine  law  in  failing  to  have 
a  certificate,  and  there  was  no  evidence  that  the  plaintiff  failed  to 
have  such  certificate  at  that  time  through  any  breach  of  duty  which 
defendant  owed  him,  because,  even  if  it  be  conceded  that  the  highest 
degree  of  care  to  passengers  demands  that  the  carrier  give  notice 
of  quarantine  regulations  requiring  a  health  certificate,  the  testi- 
mony of  plaintiff  shows  that  sufficient  notice  was  given  him  to  make 
it  his  own  negligence  not  to  provide  himself  with  such  health 
certificate. 


BAKER  V.  DUWAMISH  MILL  CO. 

Supreme  Court,  Washington,  July,  1906. 


SAWMILL  —  MASTER  AND  SERVANT  —  RISK  OF  EMPLOYMENT 
—  EMPLOYEE  STEPPING  INTO  HOLE  IN  FLOOR  OF  MILL.— 
Where  it  appeared  that  an  employee  in  a  sawmill  was  set  to  work  at  a 
planer  near  a  hole  in  the  floor  concealed  by  shavings  and  sawdust,  and 
without  warning  thereof,  and  he  stepped  therein  while  in  the  discharge 
of  his  duty  and  was  injured,  he  did  not  assume  the  risk  and  was  not  guilty 
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of  contributory  negligence  though  he  knew  of  certain  holes  in  the  floor 
of  the  mill  but  not  of  the  one  that  caused  his  injury,  and  a  judgment  for 
the  employee  was  affirmed. 

Appeal  from  Superior  Court,  King  County. 

Action  by  Charles  Baker  against  the  Duwamish  Mill  Company. 
There  was  a  judgment  in  favor  of  plaintiff  and  defendant  appeals. 
Affirmed. 

John  P.  Hartman,  for  appellant. 

Vince  H.  Faben,  for  respondent. 

Rudkin,  J.  —  For  some  time  prior  to  the  5th  day  of  October, 
1904,  the  defendant  was  engaged  in  operating  a  sawmill  in  the  city 
of  Seattle.  Among  other  machinery  installed  and  operated  in  the 
mill  was  a  small  planer,  called  a  "  sticker."  The  mill  was  built  on 
piling  about  ten  or  twelve  feet  above  the  tide  flats,  and  there  was  a 
hole  in  the  floor  of  the  mill  about  one  foot  in  width  and  two  feet  in 
length  on  each  side  of  the  sticker,  through  which  the  shavings  and 
sawdust  from  the  mill  were  removed.  The  shavings  and  sawdust 
dropped  or  were  shoved  through  these  holes  onto  the  tide  flats,  and 
were  carried  away  by  the  action  of  the  tide.  While  the  tide  was  out 
the  shavings  would  accumulate  under  the  mill  and  fill  up  from 
underneath,  so  that  the  holes  in  question  would  not  be  visible  from 
the  interior  of  the  mill.  For  about  a  week  or  two  prior  to  October 
fifth,  the  plaintiff  was  employed  as  a  common  laborer  about  the  mill. 
On  the  morning  of  that  day  he  was  directed  by  the  foreman  to  oper- 
ate this  planer  or  sticker.  An  hour  or  so  after  he  commenced  work, 
a  board  became  fast  in  the  sticker,  and  the  plaintiff  stepped  from 
the  back  of  the  machine,  where  he  was  at  work,  to  the  left  side  of 
the  machine,  with  a  view  of  ascertaining  the  cause  of  the  stoppage. 
As  he  reached  a  point  just  opposite  the  revolving  knives  of  the 
sticker,  his  foot  slipped  into  the  hole  in  the  floor,  which  was  about 
fifteen  or  twenty  inches  from  the  machine,  and  directly  opposite 
the  knives.  In  his  effort  to  protect  himself  he  threw  out  his  hands, 
and  as  he  did  so  his  left  hand  in  some  manner  came  in  contact  with 
the  revolving  knives,  causing  serious  injury  to  the  hand.  This  ac- 
tion was  brought  to  recover  damages  for  the  injuries  so  received. 
The  grounds  of  negligence  charged  were  substantially  as  follows: 
1.  The  defective  condition  of  the  machinery;  2.  Failure  to  properly 
safeguard  the  machinery ;  and  3.  Negligence  in  failing  to  warn  the 
plaintiff  of  the  dangerous  condition  of  the  platform  or  floor.  The 
court  withdrew  the  first  two  grounds  of  negligence  from  the  con- 
sideration of  the  jury,  but  submitted  the  third,  under  instructions 
to  which  no  exceptions  are  taken.    The  jury  returned  a  verdict  in 
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favor  of  the  plaintiff,  and  from  the  judgment  entered  on  the  verdict 
this  appeal  is  prosecuted. 

The  only  error  assigned  is  in  the  ruling  of  the  court  denying  a 
motion  for  a  nonsuit  at  the  close  of  the  respondent's  testimony. 
Three  questions  are  discussed  under  this  assignment:  i.  Was  the 
appellant  guilty  of  negligence  in  the  matter  complained  of?  2.  If 
so,  was  the  respondent  guilty  of  contributory  negligence?  And,  3, 
did  the  respondent  assume  the  risk  arising  from  the  defective  con- 
dition of  the  floor  or  platform  ?  It  is  the  duty  of  the  master  to  fur- 
nish a  reasonably  safe  place  for  the  servant  in  the  performance  of 
his  duties,  and  it  cannot  be  said  as  a  matter  of  law  that  that  duty 
was  discharged  by  the  master  in  this  case.  If  it  was  necessary  to 
maintain  these  holes  in  the  floor  for  the  purpose  of  discharging 
shavings  and  sawdust,  common  prudence  and  a  proper  regard  for 
the  safety  of  others  would  at  least  require  that  the  servant  should  be 
warned  of  their  existence,  so  long  as  they  were  concealed  from  view 
at  the  time  he  was  placed  at  work  in  their  immediate  vicinity.  This 
case  does  not  differ  materially  from  Johnson  v.  Tacoma  Mill  Co., 
22  Wash.  88,  60  Pac.  Rep.  53,  where  the  servant  stepped  into  the 
barrel  of  hot  water.  Nor  can  it  be  said  as  a  matter  of  law  that  the 
respondent  was  guilty  of  contributory  negligence.  True,  he  was 
aware  of  the  hole  on  the  right  side  of  the  sticker,  and  perhaps  at 
other  places  in  the  mill ;  but  whether  he  knew,  or  should  have  known 
in  the  exercise  of  ordinary  prudence,  that  there  was  a  similar  hole 
on  the  other  side,  covered  with  shavings  and  sawdust,  was  a  question 
of  fact  for  the  jury.  There  is  no  force  in  the  suggestion  that  the 
respondent  was  not  in  the  discharge  of  his  duty  at  the  time  he  re- 
ceived his  injury.  He  was  not  familiar  with  the  machinery  he  was 
operating,  and  was  clearly  in  the  discharge  of  his  duty,  as  he  under- 
stood it,  when  he  stepped  to  one  side  of  the  machine  to  ascertain 
the  cause  of  the  difficulty  and  remedy  it  if  possible. 

Counsel  for  appellant  earnestly  insisted,  in  his  argument  before 
this  court,  that  the  accident  could  not  have  happened  in  the  manner 
testified  to  by  the  respondent,  and  that  the  respondent's  explanation 
of  the  manner  in  which  he  received  his  injury  is  so  improbable  that 
the  verdict  should  not  be  permitted  to  stand.  We  do  not  so  view 
the  testimony.  If  the  respondent  were  walking  along  the  left  side 
of  and  parallel  with  the  machine,  when  his  left  foot  slipped  into  the 
hole,  the  probability  of  his  throwing  his  left  hand  into  the  machine 
might  be  very  remote.  But  he  was  passing  along  the  left  side  of 
the  machine  in  an  effort  to  determine  what  was  wrong,  and  may 
have  been  facing  the  machine,  moving  sideways,  when  his  left  foot 
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went  into  the  hole  in  the  floor.  If  so,  it  is  not  at  all  improbable 
that  he  might  throw  his  hands  forward  into  the  machine,  in  an 
effort  to  protect  himself ;  at  least,  his  description  of  the  accident  is 
not  impossible,  nor  so  improbable  as  to  warrant  this  court  in  setting 
aside  the  verdict  of  the  jury.  Little  need  be  said  on  the  question 
of  assumption  of  risk.  If  the  respondent  was  not  guilty  of  contribu- 
tory negligence  in  not  discovering  the  existence  of  the  hole  in  the 
floor,  he  certainly  did  not  assume  the  risk  arising  from  a  danger 
wholly  unknown  to  him,  and  which  he  was  not  at  fault  in  failing 
to  discover. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Mount,  C.  J.,  and  Fullerton,  Hadley,  Crow,  and  Dunbar, 
JJ.,  concur. 


BALL  V.  MEGRATH. 

Supreme  Court,  Washington,  July,  1906. 


MASTER  AND  SERVANT  — SAFE  PLACE  TO  WORK  — ASSUMED 
RISK.  —  A  servant  is  not  supposed,  to  anticipate  that  a  safe  working  place 
will  be  suddenly  changed  without  his  knowledge,  into  an  unsafe  one  by 
the  master  setting  in  motion  a  defective  and  dangerous  method  of  opera- 
tion without  warning  being  given. 

SAME  —  FOREMAN  —  VICE-PRINCIPAL  —  EMPLOYEE  INJURED 
BY  REASON  OF  DEFECTIVE  PLAN  OF  OPERATION  —  DER- 
RICK.—  Where  the  defendant's  foreman  ordered  two  fellowrservants  of 
plaintiff  to  raise  the  boom  of  a  derrick  that  was  on  the  second  floor  of 
a  building  in  course  of  construction,  and  that  had  not  been  anchored,  and 
to  swing  the  boom  off  to  the  wall,  and  in  doing  so  the  effect  was  to  tip 
the  derrick  and  cause  it  to  fall,  and  the  plaintiff,  who  was  at  work  at 
another  derrick  and  not  participating  in  or  paying  attention  to  the  work 
at  the  first-mentioned  derrick,  and  did  not  know  of  the  danger  until  the 
derrick  began  to  fall,  when  he  tried  to  escape  but  was  struck  by  a  tipping 
sill  and  fell  to  the  floor  below  sustaining  serious  injuries,  the  defendant 
was  liable  therefor,  as  the  foreman  was  a  vice-principal  and  the  accident 
was  the  result  of  a  defective  plan  of  operation  and  not  from  a  detail  of 
the  work. 

Appeal  from  Superior  Court,  King  County. 
Action  by  James  Ball  against  John  Megrath  and  another.    There 
was  a  judgment  for  plaintiff  and  defendants  appeal.    Aihrmed. 
John  P.  Hartman,  for  appellants. 
Rossman  &  Johnson,  for  respondent. 
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Root,  J.  —  Respondent  began  this  action  to  recover  damages  for 
personal  injuries  sustained  while  working  for  appellants,  who  were 
contractors  engaged  in  the  erection  of  a  United  States  government 
building  in  the  city  of  Seattle.  From  a  judgment  in  his  favor  this 
appeal  is  taken. 

The  material  facts  involved  are  substantially  as  follows :  Appel- 
lants were  using  two  large  derricks  on  the  beams  that  were  to  sup- 
port the  second  floor  of  said  building,  which  derricks  we  will  refer 
to  as  No.  i  and  No.  4.  No.  1  had  recently  been  elevated  to  the 
second  story  and  had  not  been  anchored  or  fastened  down.  From 
it  a  long,  heavy  boom  was  lying  across  the  end  of  a  similar  boom 
attached  to  derrick  No.  4.  Appellants'  foreman,  in  charge  of  the 
work,  directed  two  of  respondent's  fellow-servants  to  raise  the  boom 
of  derrick  No.  1  and  swing  the  same  off  from  that  of  No.  4.  It 
was  appellants'  contention  that  the  foreman  directed  these  two  work- 
men to  swing  the  boom  only  a  sufficient  distance  to  clear  the  other 
boom.  But  respondent's  witnesses  testified  that  these  men  were 
instructed  by  the  foreman  to  swing  the  boom  entirely  around  to  the 
wall  opposite.  There  being  a  substantial  conflict  in  the  evidence 
upon  this  material  question,  and  the  testimony  of  respondent's  wit- 
nesses being  material,  competent  and  legally  credible,  and  the  jury 
having  evidently  adopted  their  version,  we  must  accept  the  same  for 
the  purposes  of  the  case.  The  derrick  was  placed  upon  the  girders 
of  the  second  story  of  the  building,  the  floor  not  having  been  laid. 
The  swinging  of  the  heavy  boom  over  the  edge  of  the  wall  had  the 
effect  of  tipping  the  derrick  and  causing  it  to  fall.  Respondent  was 
working  at  or  near  the  other  derrick,  and  was  not  participating  in 
or  paying  attention  to  what  was  being  done  relative  to  derrick  No. 
1,  and  did  not  know  of  any  danger  until  said  derrick  began  to  fall 
and  some  one  called  to  him  to  look  out.  He  immediately  endeavored 
to  escape,  but  was  struck  by  a  tipping  sill,  thrown  into  the  air,  and 
fell  to  the  floor  below  sustaining  serious  injuries. 

Appellants  urge  three  defenses:  First  That  no  negligence  was 
shown  on  the  part  of  the  appellants.  Second.  That  respondent 
assumed  the  risk.  Third.  That  the  negligence,  if  any,  was  that  of 
a  fellow-servant.  We  will  consider  these  defenses  seriatim.  The 
negligence  of  the  appellants  consisted  in  causing  the  boom  of  the 
derrick  to  be  carried  at  such  a  time  and  in  such  a  manner  as  natu- 
rally and  necessarily,  under  the  circumstances,  caused  the  derrick 
to  fall,  thereby  rendering  dangerous  the  working  place  of  respond- 
ent. It  is  the  duty  of  the  master  to  use  ordinary  care  to  keep  the 
working  place  of  the  servant  reasonably  safe,  regard  being  had  to 
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the  character  of  the  employment  and  to  all  the  surrounding  condi- 
tions and  circumstances.  It  is  urged  by  appellants  that,  if  the 
action  of  the  foreman  in  directing  the  boom  to  be  carried  around 
to  the  opposite  side  was  the  occasion  of  the  accident,  it  was  never- 
theless a  detail  of  the  work  being  carried  on,  and  that  respondent 
would  have  no  right  to  recover  for  the  injury  done.  We  do  not 
think  these  transactions  can  be  brought  under  the  rule  invoked  by 
appellants.  The  accident  was  not  caused  by  a  mere  oversight  or 
negligent  act  appertaining  to  a  mere  detail,  but  it  followed  as  a 
natural  and  necessary  consequence  of  a  defective  plan  and  method 
of  operation  directed  by  the  foreman,  and  being  carried  out  in  his 
immediate  presence  and  under  his  personal  direction  and  super- 
vision. The  plan  or  method  of  operation  was  a  matter  to  be  chosen 
and  determined  upon  by  the  master  or  his  representative ;  and  when, 
as  in  this  case,  it  was  inherently  defective  and  necessarily  danger- 
ous, the  responsibility  for  any  injury  occasioned  thereby  must  be 
laid  at  his  door.  In  this  case  the  negligence  did  not  consist  merely 
in  the  careless  handling  of  the  heavy  boom,  but  primarily  in  swing- 
ing it  around  at  a  time  when  the  derrick  was  not  anchored  or  fas- 
tened down,  and  when,  under  the  existing  conditions,  said  movement 
must  naturally  and  necessarily  result  in  the  toppling  over  of  the 
derrick.    This  established  negligence  on  the  part  of  appellants. 

On  the  question  of  assumed  risk,  it  may  be  said  that  the  servant 
assumes  those  dangers  which  are  open  and  apparent,  or  which  he 
knows,  or  ought  to  know,  to  be  naturally  or  necessarily  incident  to 
his  employment.  But  he  is  not  holden  to  anticipate  that  a  safe 
working  place  will  be  suddenly  changed,  without  his  knowledge, 
into  an  unsafe  one  by  the  master  setting  in  motion  a  defective  and 
dangerous  method  of  operation  without  giving  him  warning. 

As  to  the  question  of  fellow-servant,  what  we  have  heretofore 
said  partially  covers  that  question.  The  accident  was  not  occa- 
sioned by  the  careless  or  negligent  conduct  of  plaintiff's  fellow 
workmen,  but  it  was  the  natural  and  immediate  result  of  carrying 
out  the  method  of  work  negligently  adopted  by  the  master's  fore- 
man. This  negligence  being  attributable  to  him  as  a  vice-principal 
in  the  exercise  of  a  nondelegable  duty  of  the  master,  the  latter  must 
be  held  accountable  therefor. 

Certain  errors  as  to  instructions  are  assigned,  but  we  do  not  think 
that  any  prejudicial  error  in  this  respect  is  shown. 

The  judgment  of  the  lower  court  is  affirmed. 

Mount,  C.  J.,  and  Crow,  Hadley,  Fullerton,  Rudkin  and 
Dunbar,  JJ.,  concur. 
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SMITH  v.  DOW. 

Supreme  Court,  Washington,  August,  1906. 


EMPLOYEE  OF  ONE  CONTRACTOR  INJURED  BY  NEGLIGENCE  OF 
EMPLOYEE  OF  OTHER  CONTRACTOR.  —  Where  it  appeared  that 
during  the  construction  of  a  building  lumber  was  hoisted  by  defendant's 
employees  through  an  elevator  shaft  near  which  the  plaintiff  was  work- 
ing on  the  first  floor  and  he  was  injured  by  the  fall  of  lumber,  he  was 
not  negligent  as  matter  of  law  in  working  near  the  elevator  shaft,  though 
he  knew  that  lumber  was  being  hoisted  through  the  shaft 

EVIDENCE.  —  Evidence  of  the  method  by  which  packages  of  lumber  were 
tied  previous  to  the  one  that  fell  when  admitted,  was  cured,  if  any  error 
was  committed,  by  other  evidence  that  showed  that  the  package  that  fell 
was  tied  in  the  same  manner  as  the  previous  ones. 

EVIDENCE  —  EXPERTS.  —  It  was  proper  to  permit  expert  witnesses  to 
testify  as  to  the  proper  way  to  tie  the  packages  of  lumber  for  hoisting. 

DAMAGES.  —  A  verdict  for  $1,600  for  plaintiff  was  considered  excessive, 
though  the  middle  toe  on  his  right  foot  was  amputated  and  he  suffered 
pain,  and  there  was  some  impairment  of  the  use  of  the  foot 

Appeal  from  Superior  Court,  King  County. 

Action  by  John  T.  Smith  against  Matthew  Dow.  There  was  a 
judgment  in  favor  of  plaintiff  and  defendant  appeals.  Reversed 
and  remanded  unless  plaintiff  remit  a  certain  sum  from  the  judg- 
ment, in  which  event,  affirmed. 

Ira  Bronson  and  D.  B.  Trefethen,  for  appellant. 

Allen,  Allen  &  Stratton,  for  respondent. 

Mount,  C.  J.  —  Plaintiff  brought  this  action  to  recover  for  per- 
sonal injuries,  alleged  to  have  resulted  from  the  negligence  of  de- 
fendant's employees  in  using  an  insufficient  rope  and  careless  fasten- 
ing in  hoisting  flooring  through  an  elevator  shaft  from  the  first  floor 
to  the  third  and  fourth  floors  of  a  large  building  being  constructed 
in  Seattle.  Plaintiff  recovered  a  judgment  for  $1,600.  The  defend- 
ant appeals. 

The  appellant  and  the  Otis  Elevator  Company  were  both  inde- 
pendent contractors  upon  the  building.  The  respondent  was  in  the 
employ  of  the  Otis  Elevator  Company,  placing  an  elevator  in  the 
building.  By  consent  of  the  respondent,  the  servants  of  appellant 
were  permitted  to  use  the  elevator  shaft  for  the  purpose  of  hoisting 
a  certain  lot  of*  flooring  from  the  first  floor.  While  this  flooring 
was  being  hoisted,  a  covering  was  placed  over  the  elevator  shaft 
at  the  first  floor.    Respondent  was  working  near  the  bottom  of  the 


20  American  Negligence  Reports.  745 

elevator  shaft  in  the  basement  of  the  building.  He  was  not  in  the 
shaft,  but  to  one  side  thereof,  a  distance  of  four  or  five  feet.  The 
flooring  which  was  being  hoisted  was  arranged  in  packages,  two 
boards  wide  and  six  or  seven  boards  high,  at  the  first  floor,  and  a 
rope  was  then  fastened  around  the  package,  and,  by  means  of  a 
block  and  fall,  it  was  hoisted  by  hand  to  the  third  and  fourth  floors 
of  the  building.  On  the  morning  of  the  15th  of  December,  1904, 
when  one  of  the  packages  was  being  hoisted,  it  fell  from  near  the 
fourth  floor.  A  part  of  the  covering  of  the  elevator  shaft  had  been 
removed,  so  that  some  of  the  boards  of  the  flooring  fell  to  the  base- 
ment, went  out  of  the  elevator  shaft,  and  struck  the  respondent  on 
the  right  foot,  injuring  four  toes  thereof  so  that  the  middle  toe  had 
to  be  amputated.  The  three  others  were  badly  bruised.  As  a  result 
of  the  accident  the  respondent  was  confined  to  the  hospital  for 
twenty-five  days,  and  incurred  hospital  and  physician's  bills  amount- 
ing to  $142.25,  and  lost  about  two  months'  time.  He  was  earning 
four  dollars  per  day  at  the  time  of  the  injury. 

The  appellant  assigns  several  errors.  We  shall  consider  these 
in  their  order.  The  first  is  that  the  court  erred  in  refusing  to  in- 
struct the  jury  to  return  a  verdict  for  appellant.  He  makes  two 
contentions  upon  this  assignment;  1.  That  respondent  was  volun- 
tarily working  in  the  bottom  of  the  shaft  at  a  dangerous  place  under 
the  flooring  as  it  was  being  hoisted,  and  knew  the  danger,  and  there- 
fore cannot  recover ;  2.  That  there  was  no  negligence  shown  against 
the  appellant.  As  to  the  first  contention,  the  evidence  very  clearly 
shows  that  the  bottom  of  the  shaft  was  covered  over  so  that,  if 
flooring  fell,  such  flooring  could  not  have  reached  the  place  where 
the  respondent  was  working.  It  is  true  some  of  this  covering  had 
been  removed  on  the  morning  of  the  accident.  There  is  dispute  as 
to  who  removed  it.  Assuming,  however,  that  sufficient  of  the  cover- 
ing was  removed  so  as  to  make  the  shaft  obviously  dangerous  to 
any  one  working  therein,  the  evidence  conclusively  shows  that  the 
respondent  was  not  working  in  the  shaft  at  the  time  of  his  injury. 
He  was  without  the  shaft,  some  four  or  five  feet,  in  a  place  ordi- 
narily safe,  where  nothing  could  fall  directly  upon  him,  and  where 
there  was  nothing  to  indicate  that  he  was  in  danger.  We  find  noth- 
ing in  the  evidence  to  warrant  the  court  in  taking  the  case  from  the 
jury  on  the  ground  of  contributory  negligence.  Upon  the  question 
of  negligence  of  the  appellant,  the  evidence  is  conflicting.  There 
was  much  dispute  among  the  witnesses  whether  the  knot  or  fasten- 
ing used  to  bind  the  flooring  together  was  a  reasonably  safe  one, 
or  one  ordinarily  used  for  that  purpose.    There  was  also  a  dispute 
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as  to  the  condition  of  the  rope  used  to  bind  the  packages,  respond- 
ent's witnesses  stating  that  the  rope  was  taken  from  a  pile  of  lime 
and  sand,  and  was  stiff  and  unsuitable  for  the  work,  while  the  testi- 
mony of  appellant's  witnesses  was  to  the  effect  that  the  rope  was 
pliable  and  safe.  This  being  the  state  of  the  evidence,  the  question 
of  negligence  was  properly  left  to  the  jury. 

Appellant  next  alleges  error  of  the  court  in  permitting  testimony 
of  witnesses  as  to  the  manner  in  which  packages  of  flooring  were  tied 
just  previous  to  the  one  which  fell,  as  tending  to  show  how  the  one 
which  fell  was  tied.  These  witnesses  did  not  see  how  the  package 
which  fell  was  tied,  but  they  saw  how  packages  hoisted  just  pre- 
viously were  tied.  We  think  this  was  competent  because  it  was  so 
near  in  point  of  time  as  to  be  a  part  of  the  same  transaction.  The 
fact  that  a  certain  knot  was  tied  on  the  packages  just  previously 
hoisted,  may  fairly  and  reasonably  show  that  the  same  knot  was 
continually  used.  Furthermore,  the  appellant's  evidence  showed 
that  the  same  knot  was  used  on  all  the  packages,  including  the  one 
which  fell,  and  therefore,  even  if  the  admission  of  the  evidence  com- 
plained of  was  incompetent,  the  error  was  subsequently  cured. 
There  was  no  motion  for  an  instructed  verdict  until  the  close  of  all 
the  evidence  in  the  case. 

Appellant  next  alleges  error  of  the  court  in  permitting  certain 
witnesses  to  testify  as  to  what  they  considered  the  proper  way  to 
tie  the  packages.  They  had  previously  expressed  the  opinion  that 
the  method  used  by  the  appellant  was  unsafe,  and  not  the  usual 
method.  These  witnesses  were  qualified  as  experts.  As  such  they 
were  competent  to  give  an  opinion  upon  the  subject.  Their  state- 
ments went  to  the  jury  as  expressions  of  opinion,  and  the  jury  had 
the  right  to  consider  such  evidence  on  the  question  of  negligence. 
Lambert  v.  La  Conner  T.  &  T.  Co.,  37  Wash.  1 13,  79  Pac.  Rep.  608. 

Appellant  next  alleges  error  in  certain  impeaching  questions. 
There  was  no  error  in  this  respect.  We  do  not  deem  these  assign- 
ments of  sufficient  importance  to  merit  discussion. 

It  is  next  contended  that  the  verdict  is  excessive.  We  think  this 
contention  must  be  sustained.  The  actual  loss  of  time  and  expenses 
of  respondent  did  not  exceed  $400.  While  there  is  some  impairment 
of  the  foot,  and  while  respondent  suffered  some  pain,  we  think  the 
evidence  does  not  warrant  more  than  $600  for  these  items,  and  that 
$1,000  is  ample  compensation  for  the  whole  injury  shown. 

Appellant  next  contends  that  the  court  erred  in  refusing  to  strike 
the  cost  bill.  But  there  is  nothing  in  the  record  before  us  to  show 
that  the  court  has  yet  passed  upon  this  motion,  and  we  cannot  there- 
fore review  this  question. 
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For  the  reason  that  the  verdict  is  excessive,  the  cause  is  remanded 
for  a  new  trial,  unless  the  respondent,  within  thirty  days  after  the 
remittitur  is  filed  below,  shall  remit  $600  from  the  judgment,  in 
which  event  the  judgment  for  $1,000  will  stand  affirmed.  Appel- 
lants are  allowed  their  costs  of  this  appeal. 

Rudkin,  Crow,  Fullerton  and  Dunbar,  JJ.,  concur. 


LIEDKE  V.  MORAN  BROS.  CO. 

Supreme  Court,  Washington,  August,  1906. 


MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT  —  SCAFFOLD 
FALLING.  —  A  laborer  ordered  to  work  on  taking  down  a  scaffold 
that  fell  by  reason  of  its  faulty  construction  and  he  was  injured  did  not 
assume  the  risk  when  there  was  no  apparent  danger,  though  he  did  not 
examine  the  scaffold  when  he  went  on  it 

Appeal  from  Superior  Court,  King  County. 

Action  by  Julius  Liedke  against  the  Moran  Bros.  Company,  a 
corporation.  There  was  a  judgment  in  favor  of  plaintiff  and  de- 
fendant appeals.    Affirmed. 

Peters  &  Powell,  for  appellant. 

Casey  &  Casey  and  John  F.  McLean,  for  respondent. 

Dunbar,  J.  —  This  is  an  action  for  damages  for  personal  injuries. 
In  brief,  the  plaintiff  sets  forth  in  his  complaint  that  on  the  18th 
day  of  March,  1905,  he  was  in  the  employ  of  the  defendant  corpora- 
tion, that  he  was  ordered  and  directed  by  a  representative  of  the 
defendant  company  to  mount  a  scaffold,  that  while  he  was  at  work 
on  this  scaffold  it  fell  on  account  of  its  faulty  construction,  and  that 
in  consequence  of  this  fall  he  sustained  the  physical  injuries  for 
which  he  seeks  damages.  The  answer  admitted  that  the  plaintiff 
was  in  the  employ  of  the  defendant  and  that  he  fell  from  a  scaf- 
fold. All  the  other  allegations  of  the  complaint  are  put  in  issue  by 
the  answer.  It  was  also  affirmatively  pleaded  by  the  answer  that 
the  danger  of  the  situation  was  open  and  apparent,  that  plaintiff 
assumed  the  risk  of  being  hurt  by  working  in  that  situation,  and  that 
he  was  guilty  of  contributory  negligence.  The  reply  of  the  plaintiff 
denies  the  matters  of  affirmative  defense.  On  the  trial  of  the  cause 
a  judgment  was  rendered  in  favor  of  the  plaintiff  for  $1,000.  From 
this  judgment  this  appeal  is  taken. 

The  first  error  assigned  is  that  the  court  erred  in  overruling  de- 
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fendant's  motiog  for  a  nonsuit  at  the  close  of  plaintiff's  case,  for 
the  reason  that  the  plaintiff's  case  itself  shows  that,  if  he  received 
any  injury  through  a  defective  scaffold,  the  risk  was  one  which  he 
in  law  was  presumed  to  have  assumed,  and,  further,  that  his  own 
case  showed  contributory  negligence  in  his  going  upon  the  scaffold, 
if  it  was  such  as  he  claimed  it  to  have  been.  Appellant  in  support 
of  this  assignment  relies  largely  upon  the  case  of  Steeples  v.  Panel, 
etc.,  Box  Co.,  33  Wash.  359,  74  Pac.  Rep.  475.  But  that  case,  it 
seems  to  us,  is  very  plainly  distinguishable  from  the  case  at  bar. 
There  a  night  watchman  fell  from  a  second-story  eight-foot  plat- 
form, there  being  no  railing  on  one  side  of  the  platform  where  he 
fell  off,  he  having  been  at  work  for  some  time  on  the  platform  and 
knowing  of  the  absence  of  the  railing,  the  platform  being  under  his 
supervision  and  control,  and  lanterns  being  at  hand  for  his  use 
while  working  where  it  was  dark ;  presenting  a  plain  case  of  assump- 
tion of  risk.  But  here  the  circumstances  are  entirely  different.  The 
respondent  was  ordered  to  work  upon  this  scaffold  and,  in  perform- 
ing his  duty,  the  scaffold,  by  reason  of  its  faulty  construction,  fell 
and  he  was  injured.  There  was  no  apparent  danger.  It  is  true  that 
the  plaintiff  stated  that  he  did  not  examine  the  scaffold  when  he 
went  onto  it,  but  under  the  uniform  rulings  of  this  court,  and  under 
the  provisions  of  the  law  as  announced  ordinarily  by  the  courts,  it 
is  not  the  duty  of  a  laborer,  when  ordered  by  the  master  to  work,  to 
make  an  examination  of  the  place  where  he  is  required  to  work; 
for  it  is  the  undisputed  law  that  he  has  a  right  to  assume,  in  the 
absence  of  apparent  danger,  that  the  master  has  furnished  him  a 
reasonably  safe  place  in  which  to  work. 

The  second  assignment  embraces  an  objection  to  the  following 
instruction :  "  But  there  is  an  obligation  which  the  law,  for  the 
protection  of  society,  imposes  upon  the  employer  of  labor,  and  that 
it  is  his  duty  to  provide  his  employee  with  a  reasonably  safe  place 
within  which  to  work,  and  with  reasonably  safe  appliances  with 
which  to  work.  He  must  exercise  ordinary  care  in  that  re- 
spect, to  see  that  a  reasonably  safe  place  and  reasonably  safe  imple- 
ments are  provided,  and  the  duty  of  reasonable  inspection  to  see  if 
that  condition  is  preserved  during  the  course  of  employment  The 
employee  has  a  right  to  assume  that  his  master  has  discharged  that 
duty,  and  the  master  has  a  right  to  assume  that  the  servant  has  dis- 
charged, and  will  discharge,  the  duty  which  the  law  imposes  upon 
him.  So,  in  approaching  the  case  of  the  plaintiff,  it  is  for  you  to 
inquire  from  the  evidence  whether  the  place  at  which  this  plaintiff 
was  put  to  work,  if  he  was  put  to  work,  was  reasonably  safe  place ; 
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and  whether  the  apparatus  upon  which  he  was  standing,  if  he  was 
rightfully  and  properly  there,  was  a  reasonably  safe  apparatus.  If 
you  should  conclude  from  the  evidence  that  the  plaintiff  was  put 
to  work  by  the  defendant  on  this  scaffold,  that  he  was  there  in  the 
discharge  of  his  duty,  that  the  scaffold  was  insecurely  built,  that  it 
was  not  a  reasonably  safe  scaffold  on  which  to  require  a  man  to 
stand  while  at  work,  then  your  verdict  will  be  for  the  plaintiff  in 
such  a  sum  as  would  fairly  compensate  him  for  the  injury  sustained 
by  reason  of  the  said  action,"  etc.  It  is  admitted  by  the  appellant 
that  this  instruction  stated  the  law  properly  as  an  abstract  proposi- 
tion, and  that  it  would  have  been  unobjectionable  had  the  respond- 
ent been  using  the  scaffold  as  a  platform  for  other  work ;  but  that 
where  the  work  which  he  was  engaged  in  was  taking  down  that 
scaffold,  it  is  insisted  that  the  instruction  was  wholly  misleading, 
for  if  the  fact  that  the  scaffold  was  to  be  taken  down  was  not 
of  itself  notice  that  its  safety  was  not  guaranteed,  at  all  events 
there  was  no  presumption  of  its  safety  for  any  purpose.  It  seems 
to  us  that  there  is  no  merit  in  this  contention.  If  it  is  a  master's 
duty  to  furnish  the  servant  a  safe  place  in  which  to  work,  it  is  just 
as  much  his  duty  to  furnish  that  safe  place  where  the  work  to  be 
performed  is  the  demolition  or  tearing  down  of  a  building  as  where 
it  is  its  construction  in  the  first  instance.  Here  the  crosspiece,  on 
which  the  respondent  stood  while  undertaking  to  remove  a  board 
or  crosspiece  above  him,  broke  and  fell,  precipitating  the  respond- 
ent to  the  ground.  There  seems  to  be  no  good  reason  for  depriving 
the  servant  of  the  right  to  rely  upon  the  assumption  that  he  was 
furnished  a  safe  place  to  stand  in  the  performance  of  this  duty. 
Nor  could  the  knowledge  be  imputed  to  him  that  the  scaffold  was 
to  be  torn  down  for  the  reason  that  it  was  unsafe.  It  might  be  torn 
down  for  that  reason,  or  for  many  other  reasons  which  are  con- 
ceivable. 

It  is  also  assigned  that  the  court  erred  in  refusing  appellant's  re- 
quested instruction  No.  13,  which  is  as  follows:  "  While  the  plain- 
tiff claims  in  his  complaint  that  he  has  expended  money  for  hospital 
bills,  medicine,  and  physicians'  services,  this  is  challenged  by  the 
answer,  and  there  has  been  submitted  no  proof  of  these  items.  You 
will,  therefore,  disregard  the  items  whatever  your  verdict."  This 
action  was  brought  for  $20,000,  and  it  is  alleged  in  the  complaint 
that  the  plaintiff  had  been  compelled  to  expend  the  sum  of  $250  for 
hospital  charges  and  medicine,  and  the  sum  of  $200  in  procuring 
the  attendance  of  physicians  and  surgeons.  The  verdict  was  for 
$1,000,  and  it  is  contended  by  the  appellant  that  the  $450  claimed 
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for  hospital  bills  and  physicians'  services  might  have  been  taken 
into  consideration  by  the  jury,  and  have  been  incorporated  in  the 
verdict  We  think  the  question  of  damages  in  this  respect  was 
fairly  placed  before  the  jury  by  the  instructions  given  by  the  court, 
and  that  under  such  instructions  there  is  no  possibility  that  the 
amount  claimed  and  not  proven  was  taken  into  consideration  by  the 
jury  in  arriving  at  their  verdict. 

We  also  think  that  the  fourth  assignment  of  error  is  without 
foundation,  as  there  was  sufficient  testimony  to  go  to  the  jury  tend- 
ing to  show  that  the  respondent  was  ordered  to  work  upon  the  scaf- 
fold by  an  authorized  agent  of  the  appellant  The  case  is  a  simple 
one.  Respondent  was  put  to  work  upon  a  structure  of  the  appellant 
which  was  faulty  in  its  construction.  This  fault  of  construction 
was  not  so  apparent  as  to  devolve  upon  the  respondent  the  duty  of 
examination.  While  in  the  performance  of  his  duty  a  portion  of 
the  structure  fell,  and  the  respondent  was  thereby  injured.  The 
jury  passed  upon  all  the  questions  of  fact  under  instructions  which 
were  clear  and  concise  and  presented  the  issues  to  the  jury  fairly. 

There  being  no  error  discernible,  the  judgment  will  be  affirmed. 

Mount,  C.  J.,  Crow  and  Fullerton,  JJ.,  concur. 


DOYLE  V.  GREAT  NORTHERN  R.  CO. 

Supreme  Court,  Washington,  September,   ipo6. 


RAILROADS  —  MASTER  AND  SERVANT  — RISK  OF  EMPLOY- 
MENT  —  FIREMAN  OVERCOME  BY  COAL  GAS  FROM  ENGINE 
IN  TUNNEL.  —  Where  it  appeared  that  the  plaintiff  was  a  fireman  on 
defendant's  regular  engine  drawing  a  loaded  passenger  train  and  knew 
that  the  coal  usually  used  on  such  engine  while  passing  through  a  tunnel 
nearly  three  miles  in  length  was  of  a  superior  grade  and  made  little 
smoke  and  gas,  and  that  shortly  before  entering  the  tunnel  the  engine 
he  was  on  was  recoaled  with  a  different  and  inferior  grade  of  coal  which 
emitted  quantities  of  smoke  and  gas  and  that  another  engine  similarly 
coaled  was  attached  to  the  train  to  help  haul  it  up  a  grade  and  through 
the  tunnel,  but  that  before  the  tunnel  was  reached  the  second  engine, 
because  of  a  defective  coupler,  twice  broke  loose  from  the  train  on 
curves,  but  plaintiff  was  told  by  the  engineer  that  it  would  not  happen  on 
a  straight  track,  and  that  when  the  train  entered  the  tunnel  and  the 
track  was  straight,  the  engine  again  broke  loose,  and  when  it  occurred 
the  third  time,  in  the  tunnel,  the  plaintiff  was  overcome  by  the  gas  and 
was  injured,  he  did  not  assume  the  risk  as  matter  of  law. 
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Appeal  from  Superior  Court,  Ch  i 

Action  by  William  H.  Doyle  and  1 , 
Railway  Company  and  others.  Fro: 
motion  for  a  new  trial,  defendants  s : 

L.  C.  Gilman,  for  appellants. 

Robertson,  Miller  &  Rosenhal 
respondents. 

Mount,  C.  J.  This  appeal  is  froi 
granting  a  new  trial.  The  case  was  ! 
injuries.  It  was  tried  by  the  court  a 
rested  their  case,  the  trial  court  grant! 
defendants,  on  the  ground  that  the  t 
tiff,  William  H.  Doyle,  had  assume 
contributory  negligence.  Thereupon 
trial.  After  argument  on  this  moti 
that  it  had  erred  in  granting  defet 
and  thereupon  granted  plaintiffs'  mc 
fendants  have  appealed. 

Respondents  move  to  dismiss  the 
the  order  granting  a  new  trial  in  this  < 
The  statute  at  subdivision  6  of  sec 
Codes  &  St.,  expressly  provides  for  i\ 
grants  a  new  trial.  Respondents  arg 
based  its  ruling  upon  a  considerat 
reversed  its  ruling  by  correcting  its 
appealable.  The  statute  makes  no 
of  fact  and  law.  An  order  grantin 
it  is  based  upon  either  fact  or  law. 
reverse  a  cause  upon  questions  of  f 
within  its  discretion  and  without  ab 
will  consider  the  merits  of  an  appe; 
by  the  trial  court  in  granting  a  ne^ 
are  of  law  or  of  fact.  The  question! 
questions  of  law  entirely,  because  tl 
ceded  to  be  as  stated  by  the  plaintiffs 
questions  of  law  presented.  There  is 
miss,  and  it  is,  therefore,  denied. 

The  facts  shown  by  the  plaintiffs 
On  the  5th  day  of  February,  1903,  tl 
was  in  the  employ  of  the  Great  N01 
locomotive  fireman.  He  was  an  exp< 
the  employ  of  the  railway  company  f< 
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been  over  the  road  a  great  many  times.  His  run  was  between  Seattle 
and  Leavenworth.  On  the  date  named  he  was  fireman  on  the 
engine  which  hauled  the  regular  passenger  train  east  from  Seattle. 
This  train  left  Seattle  at  8  o'clock  p.  m.  on  time,  and  arrived  at 
Skykomish  at  about  10:30  p.  m.  At  this  point  about  four  tons  of 
Gilman  coal  were  taken  on  the  engine  which  plaintiff  was  firing. 
This  coal  was  a  very  poor  quality.  It  emitted  large  quantities  of 
smoke  and  gas.  Crow's  Nest  coal  was  a  better  quality,  and  was 
usually  taken  on  at  this  point.  This  last-named  coal  emitted  but 
little  smoke  or  gas.  Plaintiff  saw  the  Gilman  coal  taken  on  his 
engine,  and  knew  its  effects.  From  Skykomish  to  the  east  portal  of 
the  Cascade  tunnel,  a  distance  of  about  twenty-six  miles,  the  grade 
was  quite  steep,  necessitating  another  engine  to  help  draw  the 
train  between  these  points.  An  extra  freight  engine  supplied  with 
Gilman  coal  was  attached  to  the  train  at  Skykomish.  After  the  train 
left  Skykomish,  and  had  proceeded  about  six  miles  toward  the  Cas- 
cade tunnel,  the  coupling  parted  between  the  t\yo  engines  while  they 
were  on  a  sharp  curve.  The  train  crew  recoupled  the  head  engine  to 
the  engine  which  plaintiff  was  firing.  Plaintiff  did  not  leave  his  en- 
gine, or  see  the  cause  of  the  delay,  but  he  knew  for  the  first  time  that 
the  coupling  on  the  head  engine  was  defective.  After  proceeding 
about  eight  miles  further,  the  head  engine  again,  on  a  curve,  became 
uncoupled.  It  was  again  recoupled,  and  again  proceeded.  Plaintiff 
made  no  examination  of  the  coupling,  but  was  informed  by  the 
engineer  of  his  engine  that  the  coupling  would  work  all  right  on  a 
straight  track.  The  train  proceeded  to  the  tunnel,  which  was  about 
two  and  three-quarters  miles  in  length.  After  entering  the  tunnel 
about  half  a  mile  the  head  engine  again  parted  on  a  straight  track. 
It  was  recoupled,  and  proceeded  about  a  mile  further,  and  again 
parted.  This  occurred  a  third  time  in  the  tunnel.  At  this  last 
time  all  the  train  crew,  including  the  plaintiff,  became  unconscious 
from  inhaling  the  smoke  and  gas  emitted  from  the  engines.  When 
plaintiff  became  unconscious  he  fell  with  his  left  foot  against  the 
boiler  of  his  engine,  severely  burning  his  foot  and  ankle.  Plaintiff 
had  nothing  to  do  with  the  couplings  at  any  time.  He  had  no 
control  over  the  train  or  its  movements.  He  knew  that  the  coupler 
on  the  head  engine  was  out  of  order,  but  he  did  not  know  its  con- 
dition. He  knew  the  character  of  coal  which  was  being  used,  and 
knew  that  the  passenger  train  passed  rapidly  through  the  tunnel, 
and  that  there  was  little  or  no  danger  from  the  coal  if  the  train  ran 
all  right.  The  only  testimony  showing  knowledge  of  the  railway 
company  of  the  defect  in  the  couplers  was  that  the  couplers  did 
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separate  at  the  times  named ;  that  th 
informed  thereof,  and  that  coupler 
so  separate,  and  that  a  careful  ins 
the  defective  condition  at  Skykomi 
pellants  argue  that  this  case  comes  v 
by  this  court  that,  while  the  obligs 
furnish  his  employee  with  a  reasonat 
and  reasonably  safe  appliances  to  y 
ployee  is  in  as  good  a  position  as  the 
stand  the  danger,  and  does  equally 
dangers,  he  cannot  be  heard  to  c 
through  defects  of  which  he  had 
knowledge,  and  cite  the  following  ca 
Miller  v.  Moran  Bros.  Co.,  39  Wasl* 
R.  A.  (N.  S.)  283;  Tham  v.  Shippii 
Pac.  Rep.  711 ;  Anderson  v.  Inland  1 
Pac.  Rep.  657,  41  L.  R.  A.  410;  Hoff 
18  Wash.  287,  51  Pac.  Rep.  385;  B 
577,  45  Pac.  Rep.  42 ;  Olson  v.  Mci 
37  Pac.  Rep.  679 ;  Jennings  v.  Tacor 
34  Pac.  Rep.  937 ;  Kirckeberg  v.  St.  I 
Wash.  63,  79  Pac.  Rep.  492;  Dam 
64  Pac.  Rep.  783 ;  Bier  v.  Hosford,  31 
McDannald  v.  Washington,  etc.,  R'; 
Rep.  481 ;  Woods  v.  Northern  Pacii 
Pac.  Rep.  309. 

We  do  not  think  the  facts  of  this 
above  stated,  and  certainly  the  facts  ii 
are  parallel  with  the  facts  in  this  a 
fireman  on  the  regular  engine,  draw 
He  had  no  control  over  the  train  or  it 
was  usually  used  in  the  engines  pass 
superior  grade  of  coal,  making  litt 
entered  upon  his  duties  at  Seattle,  ai 
half  hours  until  they  arrived  at  Skyk 
was  required.  Until  he  got  to  that 
kind  of  coal  was  to  be  used,  nor  w 
through  the  tunnel.  When  he  arriv 
an  inferior  grade  of  coal  was  being 
knew  the  character  of  coal,  but  he  d 
the  engine  which  was  to  help  ther 
inspect  the  engine  or  its  condition,  n 
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his  train  had  gone  on  its  way  from  Skykomish,  between  stations, 
he  then  learned  for  the  first  time  that  the  coupler  on  the  helper 
engine  was  defective,  but  was  then  told  by  his  engineer  that  it 
would  not  uncouple  on  a  straight  track.  The  train  entered  the 
tunnel  and  there,  for  the  first  time,  parted  on  a  straight  track. 
Plaintiff  was  then  probably  aware  that  some  danger  confronted  the 
train  crew  as  well  as  the  passengers,  because  of  the  defective 
couplers  and  the  character  of  coal  the  engines  were  consuming. 
These  facts  bring  this  case  within  the  rule  laid  down  by  Shearman 
&  Redfield  on  Negligence,  vol.  i,  §  211  (5th  ed.)  as  follows:  "  The 
true  rule,  as  nearly  as  it  can  be  stated,  is  that  a  servant  can  recover 
for  an  injury  suffered  from  defects  due  to  the  master's  fault,  of 
which  he  had  notice,  if,  under  all  the  circumstances,  a  servant  of 
ordinary  prudence,  acting  with  such  prudence,  would,  under  similar 
conditions,  have  continued  the  same  work  under  the  same  risk; 
but  not  otherwise.  All  the  circumstances  must  be  taken  into 
account,  and  not  merely  the  isolated  fact  of  risk.  Thus,  to  take  a 
strong  case,  an  engineer  who  should  discover,  for  the  first  time, 
while  midway  between  two  stations,  that  his  engine  was  dangerously 
defective,  would  unquestionably  be  justified  in  continuing  to  run  it 
to  the  next  station.  To  take  a  weaker  case,  he  would  still  be  justified 
in  running  it  beyond  that  station,  if  po  other  engine  could  be  ob- 
tained there,  unless  the  danger  of  explosion  were  imminent.  But  can 
we  stop  here  ?  Would  not  an  engineer,  having  a  train  full  of  pas- 
sengers, bound  for  a  station.  100  miles  distant,  be  entitled  and, 
indeed,  almost  bound  to  take  the  train  through  with  an  engine  which, 
though  defective,  is  probably  manageable  with  unusual  care,  and 
which  is  the  only  engine  obtainable  by  which  the  train  can  be 
taken  through  on  schedule  time?  Is  there  any  doubt  that  the 
most  prudent  engineer  would  do  so?  But  that  which  is  true  of 
an  engineer,  under  such  circumstances,  is  equally  true  of  all  classes 
of  servants  under  other  circumstances,  similar  in  principle.  If 
every  man  should  cease  from  work  upon  the  instant  of  discovering 
that  his  safety  was  imperiled  by  the  negligence  of  some  other  per- 
son, the  business  world  would  come  to  a  stand.  If  every  servant  on 
0  railroad  or  in  a  factory  should  refuse  to  work  by  the  side  of  a 
negligent  fellow-servant  or  with  defective  materials,  immediately 
upon  becoming  aware  of  the  fact,  such  enterprises  could  never  be 
carried  on.  Obviously,  reasonable  time  must  be  given  for  removal 
of  the  defect,  and  meantime,  the  business  must  be  carried  on  with 
no  prejudice  to  the  servant's  rights,  unless  the  risk  is  so  great  that 
no  one,  acting  with  ordinary  prudence,  would  go  on  under  the 
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circumstances."     To  the  same  effect,  see  I  Labatt  on  Master  & 
Servant,  §  302a. 

Appellants  criticise  this  rule,  but  we  think  it  is  proper  to  be  applied 
to  the  facts  in  this  case.  Appellants  also  contend  that  if  the  rule 
quoted  is  correct,  it  does  not  apply  here,  because  it  was  not  shown 
that  there  was  no  opportunity  to  notify  the  proper  agent  of  the 
company  of  the  defects;  that  stations  were  passed  after  discovery 
of  the  defects ;  and  that  the  evidence  shows  a  reckless  disregard  on 
the  part  of  the  plaintiff  and  his  coemployees,  both  for  their  own 
safety  and  the  safety  of  the  passengers  on  the  train.  Concerning 
the  contention  that  no  notice  to  the  proper  agents  of  the  company 
was  shown  when  there  was  opportunity  therefor,  it  is  sufficient  to 
say  that  the  engineers  and  conductor  on  the  train  had  notice  of  the 
defects,  and  that  it  was  not  necessary  for  the  fireman  who  was 
under  their  control  to  report  to  any  other  agent  of  the  company. 
When  it  was  shown  that  the  conductor  and  engineers  had  notice 
of  the  defects  and  opportunity  to  report,  in  the  absence  of  a  con- 
trary showing,  it  will  be  presumed  that  they  did  so. 

Nor  do  we  think  the  evidence  is  sufficient  as  a  matter  of  law  to 
show  that  the  plaintiff  and  his  coemployees  displayed  a  reckless  dis- 
regard of  their  own  safety,  or  the  safety  of  the  passengers  upon  the 
train.  If  we  may  assume  that  the  plaintiff  was  equally  responsible 
with  the  conductor  and  engineers  on  the  train,  and  that  it  was  within 
his  power  to  prevent  the  train  from  entering  the  tunnel,  we  are 
still  disposed  to  think  it  was  a  question  for  the  jury  to  determine 
from  all  the  circumstances  surrounding  the  train  crew  at  the  time 
whether  a  due  regard  for  the  safety  of  the  train,  and  its  passengers 
permitted  the  train  to  pass  into  the  tunnel.  The  engines  had  parted 
twice  on  curves  \yithin  a  distance  of  twenty-three  miles.  The  dis- 
tance through  the  tunnel  was  two  and  three-fourths  miles.  The 
track  was  straight.  The  engines  had  not  parted  on  a  straight  track. 
It  would  not  appear  therefore,  to  be  certain  that  the  engines  would 
part  in  the  tunnel,  and  even  if  they  parted  once  therein,  danger 
would  not  appear  to  be  imminent.  Upon  these  facts  it  would  be  a 
harsh  rule  to  say  that  the  employees  were  bound  to  know  that  they 
were  running  the  risk  of  almost  certain  danger.  After  the  train  had 
entered  the  tunnel,  and  the  engines  had  again  parted,  danger  was 
to  be  suspected  on  account  of  smoke  and  gas,  if  there  was  long 
delay  or  more  trouble  of  that  kind.  But  if  the  conductor  and 
engineers  in  charge  thought  it  prudent,  and  desired  to  proceed  on 
their  journey,  the  danger  not  appearing  imminent  to  them,  it  is 


756  20  AMERICAN  NEGLIGENCE  REPORTS. 

certain  that  the  plaintiff  was  not,  and  would  not  have  been,  justified 
in  abandoning  his  post  at  any  time  after  entering  the  tunnel.  The 
safety  of  the  passengers  then  required  the  plaintiff  and  every  em- 
ployee to  remain  at  his  post  of  duty,  and  rescue  the  train  from  the 
danger  which  would  follow  if  it  were  not  taken  out  of  the  tunnel. 
An  abandonment  of  the  train  at  that  time  by  one  or  more  of  the 
employees  meant  imminent  peril  to  the  passengers  on  the  train. 
Whether  the  train  should  go  forward  or  backward  depended  upon 
the  judgment  of  the  person  in  charge,  for  which  this  plaintiff  was 
not  accountable. 

We  are  informed  by  appellants'  brief  that  the  train  was  rescued 
by  an  employee  who  was  traveling  as  a  passenger.  Under  the  facts 
shown,  we  think  the  plaintiff  did  not  assume  the  risk  as  a  matter 
of  law.  If  we  understand  the  contention  of  the  appellants  correctly, 
it  is  that  respondent  was  guilty  of  contributory  negligence  solely  by 
reason  of  the  fact  that  he  knew  the  conditions,  and  remained  at 
work.  We  find  nothing  in  the  evidence  to  indicate  that  respondent 
was  guilty  of  any  other  negligence  which  contributed  to  the  injury 
he  received  in  the  tunnel.  Having  determined  that  respondent  did 
not  assume  the  risk  as  a  matter  of  law,  the  question  of  contributory 
negligence  based  thereon  is  necessarily  decided. 

We  are  of  opinion,  therefore,  that  the  evidence  was  sufficient  to 
take  the  case  to  the  jury  upon  the  question  of  assumed  risk  and  con- 
tributory negligence,  and  that  the  court  did  not  commit  error  in 
granting  a  new  trial. 

The  order  appealed  from  is  therefore  affirmed. 

Crow,  Dunbar,  Fullerton,  Hadley,  and  Rudkin,  JJ.,  concur. 
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railroad  company  failing  to  fence 
track  was  liable  to  four-year- 
old  boy  who  went  on  right  of 
way,  climbed  on  standing 
freight  cars  and  was  injured 
by    their    starting Minn.  607 

common-law  doctrine  that  land- 
owner owes  no  duty  to  tres- 
passer or  licensee  to  have  land 
in  safe  condition  applicable  to 
boy  injured  by  unfastened  turn- 
table on  railroad  company's 
land  near  public  ground Va.  221 

Automobile. 

in  action  for  injury  to  spectator 
at  automobile  race  on  highway 
it  was  error  to  direct  verdict  for 
plaintiff  on  ground  of  nuisance 
though  a  statute  declared  the 
rate  of  speed  permitted  in  the 
city.  The  questions  of  negli- 
gence were  for  the  jury.,N.Y.  694 


trunk  sent  on  train  after  passen- 
ger had  left  on  previous  train 
was  not  haggage  and  carrier 
onJy  liable  as  warehouseman 
when  trunk  was  destroyed  hy 
fire  at  destination  of  passenger, 
la.  £ 

railroad  company  liable  for  loss 
of     merchandise     checked     hy 


Baggage- 


cunliiiued. 

agent  as  the  baggage 


of  the  passenger Mich.  .185 

limitation  of  liability  in  steam- 
ship company's  ticket  for  loss 
of  luggage  unless  value  staled 
and  freight  paid  does  not  apply 
to  hand  satchel  delivered  to 
baggage    master    and    company 

was  liable  for  loss  thereof 

N.  Y.  141 

clause  on  passage  ticket  limiting 
liability  of  steamship  company 
to  stated  amount  unless  value 
of  baggage  declared  was  bind- 
ing on  passenger  though  he  had 
not  read  the  clause  and  baggage 
was  lost  through  negligence 
and  there  was  no  provision  ex- 
empting carrier  from  liability 
for   negligence N.  Y.  701 

Bailment. 

a  carrier  delivering  goods  to  the 
wrong  person  who  presented  an 
unindorsed  receipt  therefor  was 
liable  though  it  was  the  custom 
of  the  carrier  to  deliver  goods 
on  such  a  receipt Mich.  573 

a  railroad  company  that  owned 
cabs  and  hired  them  to  drivers 
who  were  to  observe  certain 
rules  did  not  thereby  create  the 


relat 


1  of  i 


and  render  it  liable  for  the  neg- 
ligence of  a  driver  Pa.  471 

Blasting. 

action  for  injury  to  plaintiff's 
house  by  blasting  properly 
brought  against  person  in 
charge  of  work  though  com- 
plaint alleged   that  he   was  the 


Boarding:. 

railroad  company  liable  to  person 
assisting  feeble  passenger  to 
board  train  and  injured  by 
alighting     after     train     moved 


Boarding-  -a  1 

when  the  ci  1 

told   of  the  < 

before  he  bo  1 

person   boardii 

and  killed  by 
with  viaduct    1 
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his  death  ...    , 
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to   buy   a  pa] 
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rail     lost    hi: 

killed  by  th< 
not  a  passer  ; 
public  convey 
cident  policy 
trolley  pole  fal 
waiting  to  be 
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Brakeman. 

railroad  compa 
brakeman  run  1 
from  lower  lo 
was  defective 
by  company  t 

railroad  compa] 
brakeman  k 
knocked  from 
was  passing  b 
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his  breath  and 
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Burden  of  Proof— continued. 

in  an  action  against  a  railroad 
company  for  injuries  to  a  fire- 
man struck  in  the  eye  by  glass 
from  a  steam  gauge  that  burst 
it  was  reversible  error  for  the 
judge  to  charge  that  the  com- 
pany was  required  to  satisfy 
the  jury  that  it  was  not  neg- 
ligent   Ohio,  176 

Carrier  and  Passenger. 

railroad  company  liable  to  person 
assisting  feeble  passenger  to 
board  train  and  injured  by 
alighting  after  train  moved 
when  the  conductor  had  been 
told  of  the  person's  intention 
before  he  boarded  the  train . . . 

Ala.  252 

street  railway  company  not  liable 
for  injury  to  passenger  pressed 
by  conductor  against  another 
passenger  who  pushed  first  pas- 
senger out  of  the  car Colo.    23 

street  railroad  company  liable  for 
injury  to  passenger  who 
-stepped  into  hole  dug  for  trol- 
ley pole  alongside  track  at 
transfer  point  Colo.  496 

railroad  company  liable  for  injury 
to  passenger  going  towards 
open  door  of  car  of  slackening 
train  and  thrown  to  unguarded 
platform  and  thence  to  ground 
by  forward  movement  of  train. 

Conn.    26 

passenger  having  wrong  transfer 
ticket  given  by  conductor  of 
other  street  car  must  pay  fare, 
and  had  no  right  to  forcibly  re- 
sist expulsion  from  car  and  the 
rule  of  the  company  requiring 
such  action  by  the  conductor 
was  a  reasonable  one Conn.  266 

employee  of  shipper  of  live  stock 
who  was  to  care  for  the  cattle, 
riding  on  engine  when  there 
was  no  caboose  on  the  train 
was  a  passenger  and  entitled  to 


Carrier  and  Passenger— continued. 

damages  for  injuries  sustained 
in  a  collision (111.)  287 

complaint  stating  that  plaintiff 
was  passenger  for  hire  and 
proof  was  that  he  was  travel- 
ing in  charge  of  stock  under 
written  contract,  there  was  no 
fatal  variance,  as  the  responsi- 
bility of  the  carrier  was  imposed 
by  law  Ind.  309 

contract  providing  that  shipper 
should  care  for  his  cattle  in 
transit,  his  absence  for  five  days 
from  the  caboose  was  sufficient 
to  charge  the  carrier  with  no- 
tice that  he  was  on  the  train 
in  the  stock  car  and  rendered 
the  carrier  liable  to  him  as 
passenger  for  injuries  in  a  col- 
lision of  the  rear  cars  with  the 
stock  car Ind.  309 

person  boarding  steps  of  closed 
vestibuled  car  of  moving  train 
and  killed  by  coming  in  con- 
tact with  viaduct  was  a  tres- 
passer and  company  was  not 
liable  for  his  death la.    73 

trunk  sent  on  train  after  passen- 
ger had  left  on  previous  train 
was  not  baggage  and  carrier 
only  liable  as  warehouseman 
when  trunk  was  destroyed  by 
fire  at  destination  of  passenger. 

la.  530 

proprietor  of  hack  liable  to  pas- 
senger for  injuries  sustained  in 
runaway  when  harness  broke . . 

Kans.    81 

railroad  company  liable  for  injury 
to  passenger  standing  in  vesti- 
bule of  car  and  pushed  there- 
from by  careless  porter.. Kans.  542 

city  operating  a  ferry  was  a  com- 
mon carrier  of  passengers  and 
liable  to  one  injured  by  negli- 
gence of  its  servants Mass.  108 

person  on  train  having  season 
ticket  purchased  at  reduced  rate 
because   of  fraudulent  misrep- 


Index. 


783 


Carrier  and  Passenger —continued. 

rcsentations  as  to  age  and  oc- 
cupation could  not  recover  for 
injuries  sustained  in  collision.. 

Mass.  564 
railroad  company  liable  for  loss 
of     merchandise     checked     by 
company's  agent  as  the  baggage 
of  the  passenger Mich.  385 

a  person  attending  an  amusement 
park  belonging  to  defendant 
railway  company  and  while 
standing  in  front  rank  of  crowd 
waiting  for  a  car  pushed  under, 
it  was  not  negligent  as  matter 
of  law   Mich.  576 

one  who  left  a  train  at  a  station 
to  buy  a  paper  and  when  the 
train  started  attempted  to  board 
it  and  after  grasping  a  hand 
rail,  lost  his  hold  and  was  killed 
by  the  car  wheels,  was  not  a 
passenger  in  or  on  a  public  con- 
veyance, within  an  accident 
policy  N.  J.  117 

proof  of  what  the  agent  said  who 
sold  the  ticket  to  the  passenger 
who  was  ejected  from  the  train, 
the  testimony  of  other  com- 
muters and  an  admission  of  de- 
fendant that  such  tickets  were 
sold  were  properly  submitted 
to  jury  to  determine  the  con- 
tract when  the  ticket  was  in- 
conclusive   N.  J.  424 

limitation  of  liability  in  steam- 
ship company's  ticket  for  loss  of 
luggage  unless  value  stated  and 
freight  paid  does  not  apply  to 
hand  satchel  delivered  to  bag- 
gage master,  and  company  was 
liable  for  loss  thereof N.  Y.  141 

clause  on  passage  ticket  limiting 
liability  of  steamship  company 
to  stated  amount  unless  value 
of  baggage  declared  was  bind- 
ing on  passenger  though  he  had 
not  read"  the  clause  and  bag- 
gage  was    lost   through    negli- 


Carrier  and  Passenger— continued. 

gence  and  there  was  no  provi- 
sion exempting  carrier  from  lia- 
bility for  negligence N.  Y.  701 

passenger  ejected  from  car  after 
refusing  to  pay  fare  other  than 
a  wrong  transfer  ticket  given  by 
mistake  of  conductor  of  other 
car,  may  recover  damages  for 
the  tort   Ohio,  182 

trolley  pole  falling  upon  person 
waiting  to  board  car  at  transfer 
point  raises  presumption  of  neg- 
ligence of  company Ohio,  186 

railroad  company  not  liable  to 
parents  for  their  mental  pain 
and  anguish  occasioned  by  mu- 
tilation of  dead  body  of  infant 
child  in  transit  Okl.  710 

passenger  after  leaving  train  with 
child  in  her  arms  and  while 
passing  through  large  waiting 
room  falling  over  cuspidors  had 
ceased  to  be  passenger  and  was 
required  to  show  company's 
negligence    Pa.  205 

sales  agent  of  news  company  on 
train  was  not  a  passenger  and 
railroad  company  was  not  lia- 
ble for  his  death  in  a  wreck . . 

Pa.  718 

a  passenger  required  to  leave  a 
train  because  of  a  quarantine 
that  was  not  disclosed  to  him 
was  entitled  to  recover  damages 
for  the  delay  caused  thereby.. 

N.  C.  732 

street  railway  company  liable  for 
injuries  to  passenger  inflicted 
by  dog  brought  into  car  by 
other  passenger   Wash.  230 

steamship  company  liable  for  in- 
jury to  passenger  thrown  from 
improvised  bed  made  by  the 
steward    upon    request    of   the 

passenger  for  a  wider  bed 

U.  S.  C.  C  A.  491 

note  of  cases  of  value  of  negative 
testimony  to  overcome  weight 
of  positive  testimony 438-449 


Carrier  and  Passenger  —  continued. 

note  of  cases  of  injuries  to  per- 
sons struck  by  street  cars  after 
appearing  from  behind  other 
cars,  etc  590-598 

Caveat  Emptor 

owner  of  premises  not  liable  to 
tenant  whose  child  contracted 
contagious  disease  in  the  leased 
premises  formerly  occupied  by 
person  infected  with  such  dis- 
ease   Ala.  255 

Charge.  —  See  Instruction. 

a  consignee  removing  goods  from 
caboose  of  freight  train  by  di- 
rection of  conductor  was  an  in- 
vitee and  entitled  to  protection 
from  negligence  of  railroad  em- 
ployees, but  in  action  for  in- 
juries an  instruction  that  de- 
fendant company  "  might  have 
known "  of  plaintiff's  position 
and  could  have  avoided  the  ac- 
cident was  erroneous   Ariz.  260 

instruction  that  jury  might  con- 
sider the  pain  suffered  by  plain- 
tiff in  consequence  of  his  in- 
juries was  proper Colo.  496 

instructions  having  fairly  stated 
the  law  not  error  to  refuse  re- 
quests of  defendant  though 
they  may  be  repetition  of  law  of 
the  case Idaho,  278 

in  an  instruction  the  use  of  the 
words  "proximatelv  contrib- 
uted "  to  the  accident  instead  of 
"proximately  caused"  the  ac- 
cident as  provided  by 


..111. 


an  instruction  that  plaintiff  could 
recover  if  the  derail  switch  was 
out  of  order  to  the  company's 
knowledge  was  error,  as  it  im- 
pliedly denied  the  right  of  the 
company  to  employ  any  other 
device  Ind.  517 

an  instruction  that  plaintiff  must 
show  that  he  had  no  knowledge 


Charge  —  tetiHnued. 
of  the  condition  of  the  safety- 
device  was   erroneous  in  limit- 
ing   his    knowledge    to    actual 
knowledge Ind.  517 

it  is  correct  to  say  that  the  injury 
which  the  estate  of  the  deceased 
suffered  by  reason  of  his  death 
is  the  value  of  the  property 
which  he  would  have  accumu- 
lated but  for  the  negligence  that 
was  the  cause  of  death la.  324 

statute  requiring  instructions  to 
jury  to  be  in  writing  has  no  ap- 
plication to  mandatory  direc- 
tion to  return  verdict  in  favor 
of  a  party  to  the  suit Neb.  409 

in  an  action  against  a  railroad 
company  for  injuries  to  a  fire- 
man struck  in  the  eye  by  glass 
from  a  steam  gauge  that  burst 
it  was  reversible  error  for  the 
judge  to  charge  that  the  com- 
pany was  required  to  satisfy 
the  jury  that  it  was  not  negli- 
gent    Ohio,  176 

remark  of  court  in  charge  that 
one  of  the  children  of  deceased 
being  a  deaf  mute  the  father 
might  have  contributed  more 
for  his  support  was  not  cause 
for  reversal  Pa.  727 

in  an  action  for  death  of  driver 
of  vehicle  thrown  out  and  run 
over  by  it  after  collision  with 
street  car  being  propelled  at 
greater  speed  than  ordinance 
permitted  it  was  error  to  refuse 
to  charge  that  driver  was  not 
excused  from  exercising  rea- 
sonable care  R.  I.  213 

liability  for  damages  for  personal 
injuries  is  strictly  limited  to 
such  effects  as  are  reasonably 
certain  to  result,  and  a  charge 
that  damages  may  be  recovered 
for  pain  and  suffering  that  may 
result  in  the  future  was  erro- 
neous   U.  S.  C.  C.  A.  243 


Charter  Party. 

a  charter  party  authorizing  the 
charterers  to  select  any  dock  to 
discharge  the  cargo  and  agree- 
ing to  indemnify  the  owner  of 
the  vessel  absolved  the  latter 
from  liability  for  loss  of  goods 
landed  on  dock  that  collapsed 
and  rendered  the  charterers  lia- 
ble : 


Children.  —  See  Infants. 
Collisions. 

the  rights  of  a  street  car  and  any 
other  vehicle  at  highway  cross- 
ings arc  equal  and  the  railway 
company  was  not  liable  for  the 
death  of  a  driver  who  drove  in 
front  of  rapidly  approaching 
car  after  having  stopped.  .Conn      .11 

employee  of  shipper  of  live  stock 
who  was  to  care  for  the  cattle, 
riding  on  engine  when  there 
was  no  caboose  on  the  train 
was  a  passenger  and  entitled  to 
damages  for  injuries  sustained 
in  a  collision Ill    287 

a  foreman  of  a  construction  gang 
of  a  railroad  was  not  a  fellow- 
servant  of  one  of  the  gang  Who 
was  thrown  from  a  car  from 
.  ■ilioveling  ashes 
s  hacking  against  it 
customary  warning 
from  the  foreman   III.  ,WJ 

street  railroad  company  liable  for 
injury  to  driver  of  buggy  cross- 
ing track  and  struck  by  street 
car  when  both  driver  and  mo- 
torman  had  opportunity  to  sec 
the  other's  vehicle Ind.  240 

contract  providing  that  shipper 
should  care  for  his  cattle  in 
transit,  his  absence  for  five  days 
from  the  caboose  was  sufficient 
to  charge  the  carrier  with  no- 
tice that  he  was  on  the  train  in 
V01-  XX  — 50 
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Collision  —  continui.1. 

under  car  on  siding  caused  by 
other  cars  backing  against  the 
car    N.  J.  127 

a  driver  of  a  team  was  not  negli- 
gent as  matter  of  law  when  he 
did  not  look  for  a  train  until 
thirty  feet  from  a  crossing  and 
was  struck  by  a  train  running 
backward  that  he  would  have 
escaped  if  his  team  had  not 
stopped  when  the  rear-end 
brakeman  shouted  N.  J.  433 

city  giving  license  lo  use  street 
for  placing  building  materials 
not  liable  for  failing  to  guard 
same  and  that  caused  injury  to 
a  person  who  fell  over  a  board 
on  the  curb Ohio,  169 

express  wagon  backed  over  side- 
walk at  railroad  station  and 
striking  pedestrian,  questions  of 
negligence  were  for  jury.  ..Pa.  200 

a  driver  of  a  fire  engine  is  not 
excepted  from  the  rule  lo  stop, 
look  and  listen  on  aporoaching 
a  steam  railroad  and  a  fireman 
on  a  hose  cart  going  to  a  lire 
assumed  the  risk  of  injury  in  a 
collision    Pa.  483 

a  traveler  stopping  to  look  and 
listen  eighty  feet  from  a  cross- 
ing where  the  gates  were  raised 
before  driving  over  was  not 
negligent  as  matter  of  law  and 
the  company  was  liable  for  the 
collision  that  followed Pa.  723 

employee  of  railroad  company  in 
course  of  work  boarding  ear 
and  paying  fare  and  injured  in 
collision  due  to  negligence  of 
fellow-servant  not  entitled  to 
damages  though  the  work  was 
done  on  Sunday,  contrarv  to 
law   R.  I.  an 

in  action  for  death  of  driver  of 
vehicle  thrown  out  and  run 
over  hv  it  after  collision  with 
street    car    being   propelled    at 


Collision  —  CBnliitued. 
greater  speed  than  ordinance 
permitted  it  was  error  to  refuse 
to  charge,  that  driver  was  not 
excused  from  exercising  rea- 
sonable care  R.  I.  213 

brakeman  lying  on  top  of  car  on 
approach  to  low  bridge  and  be- 
cause of  smoke,  steam  and  gas 
from  defective  engine  compelled 
to  raise  his  head  to  get  his 
breath  and  struck  by  bridge, 
assumed  the  risk Vt  218 

a  train  despatcher  was  not  the 
fellow-servant  of  an  engineer 
injured  in  the  collision  of  trains 
that  might  have  been  prevented 
by  the  issuing  of  new  orders 
when    it    was    known    previous 

orders  had  been  disobeyed 

U.  S.  Sup.  237 

the  doctrine  of  last  clear  chance 
not  applicable  where  a  person 
drove  across  a  side  track  in 
front  of  backing  cars  being  pro- 
pelled at  excessive  speed  and 
was  killed  by  them  when  the 
railroad  employees  thought  he 
would  stop U.  S.  C.  C.  A.  248 

note  of  cases  of  injuries  to  per- 
sons struck  by  street  cars  after 
appearing  from  behind  other 
cars,  etc.  590-59* 

Common  Carrier. 

a  consignee  removing  goods  from 
caboose  of  freight  train  by  di- 
rection of  conductor  was  an  in- 
vitee and  entitled  to  protection 
from  negligence  of  railroad 
employees,  but  in  action  for  in- 
juries an  instruction  that  de- 
fendant company  "might  have 
known"  of  plaintiffs  position 
and  could  have  avoided  the  ac- 
cident was  erroneous Ariz.  260 

employee  of  shipper  of  live  stock 
who  was  to  care  for  the  cattle, 
riding  on  engine  when  there 
was  no  caboose  on   the  train 


Common  Carrier     continued. 
was  a  passenger  and  entitled  to 
damages  for  injuries  sustained 
in  a  collision III.  287 

agreement  exempting  carrier 
from  liability  for  negligence 
though  valid  in  State  where 
made,  would  not  be  enforced 
in  Indiana   Ind.  309 

contract  providing  that  shipper 
should  care  for  his  cattle  in 
transit,  his  absence  for  five 
days  from  the  caboose  was  suf- 
ficient   to    charge    the    carrier 


with  r 


;  that 
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train  in  the  stock  car  and  ren- 
dered the  carrier  liable  to  him 
as  passenger  for  injuries  in  a 
collision  of  the  rear  cars  with 
the  stock  car Ind.  309 

trunk  sent  on  train  after  passen- 
ger had  left  on  previous  train 
was  not  baggage,  and  carrier 
only  liable  as  warehouseman 
when  trunk  was  d  est  roved  by 
fire  at  destination  of  passenger. 

k  la.  530 

an  action  against  common  car- 
rier that  failed  to  deliver 
threshing  machine  was  prop- 
erly brought  in  name  of  con- 
signee and  the  price  for  which 
he  had  sold  the  machines  was 
the  measure  of  damages,  and 
the  carrier  was  bound  to  take 
notice  of  the  time  of  year  the 
machines  were  of  use....Kans.  334 

a  carrier  delivering  goods  to  the 
wrong  person  who  presented 
an  unindorsed  receipt  therefor 
was  liable  though  it  was  the 
custom  of  the  carrier  to  deliver 
goods  on  such  a  receipt.  .Mich.  573 

clause  signed  by  shipper  in  printed 
receipt  limiting  liability  of  car- 
rier in  case  of  loss  of  straw- 
herries  that  were  injured  by 
heat,  was  void  Minn.  613 

a  railroad  company  is  liable  for 
failure    to    properly    care    for, 
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Contract  —  antinued. 

bility  of  the  carrier  was  im- 
posed by  law Ind.  309 

agreement  exempting  carrier 
from  liability  for  negligence 
though  valid  in  State  where 
made,  would  not  be  enforced  in 
Indiana    Ind.  309 

contract  providing  that  shipper 
should  care  for  his  cattle  in 
transit,  his  absence  for  live  days 
from  the  caboose  was  sufficient 
to  charge  the  carrier  with  no- 
tice that  he  was  on  the  train 
in  the  stock  car  and  rendered 
the  carrier  liable  to  him  as  pas- 
senger for  injuries  in  a  colli- 
sion of  the  rear  cars  with  the 
stock  car Ind.  300 

clause  signed  by  shipper  in 
printed  receipt  limiting  liability 
of  carrier  in  case  of  loss  of 
strawberries  that  were  injured 
by  heat,  was  void Minn.  613 

railroad  company  not  liable  for 
loss  of  cattle  from  heat  and 
delay  in  transit  when  shipper 
was  with  them  Neb.  616 

a  railroad  companv  is  liable  for 
failure  to  properly  care  for, 
feed  and  water  animals  being 
transported  though  the  contract 
with  the  shipper  provided  that 
he  should  accompanv  the  stock 
and  the  company  knew  that  he 
was  not  with  them,  and  the  de- 
lay in  transit  was  due  to  an  act 
of  God  Neb.  405 

proof  of  what  the  agent  said  who 
sold  the  ticket  to  the  passenger 
who  was  ejected  from  the  train, 
the  testimony  of  other  com- 
muters and  an  admission  of  de- 
fendant that  such  tickets  were 
sold  were  properly  submitted  to 
jury  to  determine  the  contract 
when  the  ticket  was  inconclu- 
sive   N.J.  424 

a  charter  party  authorizing  the 
charterers  to   select  any  dock 


Contrast  —  continued. 

to  discharge  the  cargo  and 
agreeing  to  indemnify  the  owner 
of  the  vessel  absolved  the  latter 
from  liability  for  loss  of  goods 
landed  on  dock  that  collapsed 
and  rendered  the  charterers  lia- 


ble ■ 

notice  not  given  t 


consignee. 
N.  Y.  148 

an  agreement  in  a  contract  of 
employment  relieving  the  em- 
ployer from  liability  for  injur- 
ies from  negligence  is  void 

N.  Y.  156 

clause  on  passage  ticket  limiting 
liability  of  steamship  com- 
pany to  stated  amount  unless 
value  of  baggage  declared  was 
binding  on  passenger  though  he 
had  not  read  the  clause  and 
baggage  was  lost  through  neg- 
ligence and  there  was  no  pro- 
vision exempting  carrier  from 
liability  for  negligence.  ..N.  Y.  701 

coal  company  that  deducted  each 
month  from  employees'  wages 
certain  sum  for  hospital  main- 
tenance not  liable  for  fees  of 
surgeon  employed  by  employee 
during  negligent  absence  of 
regular  surgeon   Ore.  107 

contract  to  carry  goods  beyond 
line  of  initial  carrier  makes 
latter  liable  for  loss  by  connect- 
ing carrier  though  bill  of  lading 
contained  limitation  of  liability. 

Wash.  230 

Contractor. 

employee  of  contractor  injured 
by  fall  of  lumber  being  hoisted 
through  elevator  shaft  by  em- 
ployees of  other  contractor  was 
not  negligent  in  working  near 
the  shaft Wash.  744 

Conversion. 

an  action  against  common  carrier 
that  failed  to  deliver  threshing 
machine  was  properly  brought 
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Conversion  —  continued. 

in  name  of  consignee  and  the 
price  for  which  he  had  sold  the 
machines  was  the  measure  of 
damages  and  the  carrier  was 
bound  to  take  notice  of  the  time 
of  year  the  machines  were  of 
use  Kans.  334 

Counsel. 

misconduct  of  counsel  in  asking 
whether  the  court  intended  to 
throw  them  out  after  offering 
evidence  of  insurance  indemnity 
that  was  excluded  was  not 
prejudicial  la.  324 

reference  by  plaintiffs  counsel  to 
the  ability  of  railroad  company 
to  obtain  witnesses  and  failing 
to  do  so  was  not  prejudicial  to 
defendant  Mich.  385 

Crossings. 

the  rights  of  a  street  car  and  any 
other  vehicle  at  highway  cross- 
ings are  equal  and  the  railway 
company  was  not  liable  for  the 
death  of  a  driver  who  drove  in 
front  of  rapidly  approaching 
car  after  having  stopped ..  Conn.    31 

it  is  not  negligence  as  matter  of 
law  for  a  pedestrian  to  cross  a 
street  where  there  is  no  cross- 
walk   , Ga.    35 

omission  to  give  warning  of  train 
approaching  private  crossing 
under  track  cannot  be  made 
basis  of  recovery  for  injuries 
from  runaway  occurring  on 
road  parallel  to  track  and  only 
fifty  feet  from  crossing.  .Kans.  330 

pedestrian  passing  behind  one  car 
and  struck  by  approaching  car 
on  other  track,  was  guilty  of 
negligence  precluding  recovery 
for  his  injuries Minn.  586 

a  driver  of  a  team  was  not  negli- 
gent as  matter  of  law  when  he 
did  not  look  for  a  train  until 
thirty  feet  from  a  crossing  and 


Crossings  —  continued. 

was  struck  by  a  train  running 
backward  that  he  would  have 
escaped  if  his  team  had  not 
stopped  when  the  rear  end 
brakeman  shouted N.  J.  433 

a  driver  of  a  fire  engine  is  not  ex- 
cepted from  the  rule  to  stop, 
look  and  listen  on  approaching 
a  steam  railroad  and  a  fireman 
on  a  hose  cart  going  to  a  fire 
assumed  the  risk  of  injury  in 
a   collision Pa.  483 

a  traveler  stopping  to  look  and 
listen  eighty  feet  from  a  cross- 
ing where  the  gates  were  raised 
before  driving  over  was  not 
negligent  as  matter  of  law  and 
the  company  was  liable  for  the 
collision  that  followed Pa.  723 

the  doctrine  of  last  clear  chance 
not  applicable  where  a  person 
drove  across  a  side  track  in 
front  of  backing  cars  being  pro- 
pelled at  excessive  speed  and 
was  killed  by  them  when  the 
railroad  employees  thought  he 
would  stop U.  S.  C.  C.  A.  248 

Custom. 

there  being  no  evidence  that  an 
alleged  custom  was  uniform  or 
universal  it  was  error  to  sub- 
mit the  question  of  its  exist- 
ence to  the  jury 

U.  S.  C.  C.  A.    243 

Damages. 

a  verdict  not  being  in  excess  of 
demand  of  complaint  that  was 
sustained  by  the  evidence  the 
court  will  not  examine  the  evi-  , 
dence  to  ascertain  whether  ver- 
dict was  excessive  when  de- 
fendant failed  to  submit  evi- 
dence    Idaho,  278 

it  is  correct  to  say  that  the  injury 
which  the  estate  of  the  deceased 
suffered  by  reason  of  his  death 
is   the   value   of   the   property 
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Damages  —  continued. 

which  he  would  have  accumu- 
lated but  for  the  negligence  that 
was  the  cause  of  death la.  324 

compensation  for  services  of 
nurse  a  proper  element  of  dam- 
age in  action  for  injuries 
though  nurse  was  member  of 
family  Kans.    81 

an  action  against  common  car- 
rier that  failed  to  deliver 
threshing  machine  was  properly 
brought  in  name  of  consignee 
and  the  price  for  which  he  had 
sold  the  machines  was  the 
measure  of  damages  and  the 
carrier  was  bound  to  take  no- 
tice of  the  time  of  year  the  ma- 
chines were  of  use Kan.  334 

evidence  of  age  attained  by  plain- 
tiff's two  paternal  ancestors 
properly  admitted  as  bearing 
on  expectancy  of  life Me.  544 

clause  signed  by  shipper  in  printed 
receipt  limiting  liability  of  car- 
rier in  case  of  loss  of  straw- 
berries that  were  injured  by 
heat,   was  void Minn.  613 

warranty  of  corn  husking  ma- 
chine does  not  cover  damage 
for  injury  sustained  by  buyer 
by  hand  being  mutilated  while 
using   part    failing    to    work.. 

N.  Y.  129 

in  action  for  injury  from  defect- 
ive crosswalk  it  was  error  to 
exclude  testimony  of  plaintiff 
of  his  loss  of  earnings  from 
personal  efforts  when  he  had 
only  a  small  capital  invested 
in  the  business  and  was  practi- 
cally a  salesman N.  Y.  690 

passenger  ejected  from  car  after 
refusing  to  pay  fare  other  than 
a  wrong  transfer  ticket  given 
by  mistake  of  conductor  of 
other  car,  may  recover  damages 
for  the  tort Ohio,  182 

railroad    company    not    liable    to 


Damages  —  continued. 

parents  for  their  mental  pain 
and  anguish  occasioned  by  mu- 
tilation of  dead  body  of  infant 

child   in   transit Okla.  710 

remark  of  court  in  charge  that 
one  of  the  children  of  deceased 
being  a  deaf  mute  the  father 
might  have  contributed  more 
for  his  support  was  not  cause 
for  reversal Pa.  727 

verdict  for  $1,600  was  excessive 
for  loss  of  toe  on  foot  that  im- 
paired the  use  thereof... Wash.  744 

liability  for  damages  for  personal 
injuries  is  strictly  limited  to 
such  effects  as  are  reasonably 
certain  to  result  and  a  charge 
that  damages  may  be  recovered 
for  pain  and  suffering  that  may 
result  in  the  future  was  erro- 
neous   U.  S.  C  C.  A.  243 

Dangerous  Premises. 

child  standing  at  window  in  his 
house  and  injured  by  fall  of  ice 
from  gutter  of  adjoining  house 
entitled  to  damages  from  the 
owner  who  had  been  informed 
of  the  danger  of  the  accumu- 
lated   ice III.  297 

boy  fishing  on  bank  of  lake  and 
injured  by  steam  from  blow-off 
pipe  of  defendant's  power 
house  not  guilty  of  contribu- 
tory negligence  and  defendant 
liable  for  the  injuries la.  527 

employee  of  contractor  sent  to 
brewery  to  repair  chimney  of 
defendant  who  shoved  ladder 
inside  chimney  that  the  em- 
ployee began  to  mount  and  he 
fell  because  of  insecure  rung, 
assumed  the  risk Pa.  476 

Declaration. 

declaration  of  mine  examiner 
made  three  or  four  days  before 
the  explosion  in  the  mine  that 
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Declaration  —  continued. 

he  knew  what  was  being  done 
by  certain  miners  was  danger- 
ous was  properly  admitted  in 
evidence    111.    38 

Defective  Appliance. 

railroad  company  not  liable  to 
brakeman  run  over  after  fall- 
ing from  lower  locomotive  step 
that  was  defective  but  not 
known  by  company  to  be  so.. 

Kans.  339 

employee  in  packing  house  in- 
jured by  fall  of  meat  rack  be- 
cause of  defect  in  overhead 
track  entitled  to  recover  dam- 
ages when  foreman  of  the  com- 
pany knew  of  the  defect  and 
whose  admission  of  the  fact 
was  properly  admitted  in  evi- 
dence   Kans.  344 

employee  loading  cotton  in  hold 
of  vessel  and  injured  by  fall  of 
bale  from  sling  of  derrick  op- 
erated by  one  of  same  gang 
of  labor  union  that  defendant 
was  compelled  to  employ  was 
fellow-servant  and  not  entitled 
to  damages  for  injuries La.    84 

an  experienced  rigger  in  charge 
of  a  caisson  being  towed  and 
swept  overboard  by  the  hawser 
while  standing  in  its  bight  by 
reason  of  the  chock  through 
which  the  hawser  passed  giv- 
ing way,  assumed  the  risk  and 
defendant  towing  company  was 
not   liable    Me.  557 

lineman  of  electric  light  company 
knowing  that  the  spikes  on  the 
poles  often  became  loose  and 
injured  by  one  upon  which  he 
threw  his  weight  without  see- 
ing whether  it  was  loose  was 
not  entitled  to  damages.  .Mass.  357 

employee  knowing  there  was  no 
guard  over  emery  wheel  that 
burst  not  entitled  to  damages 


Defective  Appliance  —  continued. 

for  injury  when  there  was  evi- 
dence that  the  wheel  was  de- 
fective, but  not  what  the  defect 
was    Mass.  359 

a  fireman  directed  by  a  railroad 
engineer  to  shut  off  steam  after 
placing  against  the  engine  a 
ladder  that  slipped  because  of 
a  defective  lower  rung  was  not 
excused  from  exercising  care 
and  the  company  was  not  liable 
for  his  injuries Mass.  571 

a  teamster  directed  by  his  em- 
ployer to  use  a  block  and  tackle 
at  a  barn  where  hay  was  to  be 
delivered  and  injured  by  the 
rope  breaking  did  not  assume 
the  risk  and  the  employer  was 
liable Minn.  604 

an  employee  must  not  put  appli- 
ances furnished  by  his  employer 
to  a  strain  beyond  their  capacity 
and  the  latter  was  not  liable  for 
injuries  from  fall  of  weight  due 
to  breaking  of  rope  upon  which 
employee  was  exerting  strength 
though  in  line  of  employment. 

Neb.  409 

a  servant  does  not  assume  the 
risk  where  a  promise  to  repair 
a  defect  is  for  a  fixed  time  until 
the  termination  of  the  time;  a 
promise  to  repair  an  obvious 
defect  in  a  machine  at  the  noon 
hour  and  the  servant  was  in- 
jured at  three  o'clock  without 
the  defect  being  repaired  he 
assumed  the  risk N.  J.  414 

warranty  of  corn-husking  machine 
does  not  cover  damage  for  in- 
jury sustained  by  buyer  by 
hand     being     mutilated     while 

using  part  failing  to  work 

N.  Y.  129 

steamship  company  not  liable  to 
child  standing  on  pier  awaiting 
arrival  of  passengers  and  in- 
jured by  recoil  of  hawser  that 


Defective  Appliance  —  cmHnutd. 
broke  while  ship  was  being 
warped  to  pier  N.  Y.  161 

in  an  action  against  a  railroad 
company  for  injuries  to  a  fire- 
man struck  in  the  eye  by  glass 
from  a  steam  gauge  that  burst 
it  was  reversible  error  for  the 
judge  lo  charge  that  the  com- 
pany was  required  to  satisfy 
the  jury  that  it  was  not  negli- 
gent    Ohio,  176 

a  master  not  being  bound  to  fur- 
nish the  latest  appliances  he 
was  not  liable  to  telephone  line- 
man knocked  from  pole  by  fall 
of  cable  that  had  been  put  up 
by  him  with  same  appliances  at 
otbftr  times  Ore.  192 

fireman  on  engine  overcome  by 
gas  from  use  of  inferior  grade 
of  coal  in  tunnel  and  delay 
therein  because  of  defective 
couplings  of  second  engine 
using  same  kind  of  coal  did  not 
assume  risk Wash.  750 

Definitions. 

grant  of  authority  to  "the  board 
s  of  the  city  "  instead 
:i  the  city  "  is  without  dis- 

Cal.      7 

in  an  instruction  the  use  of  the 
words  "  proximately  contrib- 
uted "  to  the  accident  instead  of 
"  proximately  caused  "  the  ac- 
cident as   provided   by   statute 


..111. 


Dentist. 

whether  the  plaintiff  was  inocu- 
lated with  a  contagious  disease 
by  means  of  contact  with  her 
dentist's  instruments  used  to 
clean  her  teeth  was  a  question 
for  the  jury  Mass.  560 

Derailment. 

wife  of  station  agent  while  in  his 
office  assisting  him  was  a  licen- 


Derallment  —  continued. 
see  and  entitled  to  damages  for 
an  injury  from  a  derailed  train 
that  crashed  into  the  station. la.  534 

railroad  company  did  not  owe  to 
its  employee  riding  home  on  en- 
gine that  was  derailed  the  duty 
of  using  a  high  degree  of  care 
in  construction  and  mainte- 
nance of  its  tracks N.  J.  643 

fireman  killed  in  derailment  of 
locomotive  from  ice  left  by 
gang  of  track  clearers  and  not 
reported  by  trackwalker  did  not 
make  the  railroad  company  lia- 
ble, as  the  negligence  of  the 
trackwalker  was  that  of  a  fel- 
low-servant   N.  Y.  449 

Derrick. 

employee  on  building  in  course 
of  erection  injured  by  fall  of 
derrick  being  erected  by  fellow- 
employees  under  direction  of 
foreman  while  the  first  em- 
ployee named  was  at  work  at 
another  derrick  made  the  mas- 
ter liable  as  the  accident  was 
due  to  a  defective  plan  of  op- 
eration   Wash.  741 


charitable  hospital  liable  to  nurse 
who  contracted  contagious  dis- 
ease from  case  assigned  her 
without  warning  though  she 
misstated  her  age  at  time  of 
employment   N.   H.  6at 

Ejection. 

passenger  having  wrong  transfer 
ticket  given  by  conductor  of 
other  street  car  must  pay  fare 
and  had  no  right  to  forcibly 
resist  expulsion  from  car  and 
the  rule  of  the  company  requir- 
ing such  action  by  the  conduc- 
tor was  a  reasonable  one.  Conn.  366 

proof  of  what  the  agent  said  who 
sold  the  ticket  to  the  passenger 


Ej  action  —  tontinutd. 

Electricity  - 

who  was  ejected  from  the  train, 

a  lineman  of 

the    testimony    of    other    com- 

stringing w 

muters  and  an  admission  of  de- 

electric   lig 

fendant   that   such   tickets  were 

that  carrie. 

sold  were  properly  submitted  to 

at    night    c 

jury  to  determine  the  contract 

risk  of  inji 

when   the   ticket   was   inconclu- 

he was  not 

sive  N.J.  424 

that  they  w 

passenger  ejected  from  car  after 

in  the  dayt 

refusing  to  pay  fare  other  than 

subscriber  goi 

a   wrong   transfer   ticket   given 

had  broken 

by    mistake    of    conductor    of 

heard  a  buz 

other    car,    may    recover    dam- 

taking   dow 

ages  for  the  tort  Ohio,  182 

enveloped   i 

Electrleltj. 

instantly      1 

city  operating  electric  light  plant 

shock,   was 

liable  for  death  of  one  walking 

Jigence   and 

across  open  lot  and  coming  in 

liable 

contact  with  live  wire  on  path. 

Elevated  Bai 

Cal.      7 
declaration    alleging   that    pedes- 

employee on  e 
way  told  by 

trian    crossing    a     street    was 
struck  in  face  by  sagging  tele- 

chisel again 
posed  to  be 

the  risk   . . . 

phone  wire  and,  that   when  he 

put  up  his  hands  they  came  in 

contact  with  the  wire  that  was 

highly   charged   with   electricity 

Elevator. 

and    he    was    injured    was    not 

person    lawful) 

and    injured 

the  sale  of  electric  lighting  by  a 

elevator   sha 

city  is  not  a  governmental  duty 

required    by 

and   such   city   was   liable   to   a 

excused    froi 

person     injured     by     electricity 

due  care  and 

from  a  wire  that  was  allowed  to 

liable 

sag  across  a  street Idaho,  504 

employee    of    1 

evidence  sufficient  to  justify  find- 

by fall  of  hii 

ing   that   a   fire   that   destroyed 

through  elev 

plaintiff's   barn   was   caused   by 

ployees  of  ot 

lightning  being  conveyed  by  de- 

not  negligent 

fendant's  guy  wire   attached  to 

the  shaft  ... 

the    bam    rather   than   by   the 

direct   lightning  bolt Me.  546 

Evidence. 

employee  on  electric  elevated  rail- 

evidence   of    e: 

way   told  by   foreman  to  strike 

plaintiff    of    1 

chisel    against    third    rail    sup- 

mechanical d 

posed  to  be  uncharged  and  that 

fendant's  trol 

was  charged  did  not  assume  the 

erly  admitted 

declaration     of 
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EYld6nC6  —  continued. 

made  three  or  four  days  be- 
fore the  explosion  in  the  mine 
that  he  knew  what  was  being 
done  by  certain  miners  was 
dangerous  was  properly  ad- 
mitted in  evidence Ill    38 

evidence  of  an  expert  witness  as 
to  how  a  track  for  a  traveling 
crane  that  fell  was  constructed 
and  as  to  the  proper  and  safe 
method  for  such  a  structure 
was  properly  admitted la.  324 

evidence  that  superintendent  was 
aware  that  station  agent's  wife 
helped  in  the  office  was  properly 
admitted  as  tending  to  show 
knowledge  of  the  company.. la.  534 

notice  on  office  door  of  station 
forbidding  all  persons  except 
certain  employees  to  enter  did 
not  of  itself  make  out  the  plain- 
tiff not  to  be  a  licensee la.  534 

employee  in  packing  house  in- 
jured by  fall  of  meat  rack  be- 
cause of  defect  in  overhead 
track  entitled  to  recover  dam- 
ages when  foreman  of  the  com- 
pany knew  of  the  defect  and 
whose  admission  of  the  fact 
was  properly  admitted  in  evi- 
dence   Kans.  344 

a  new  trial  on  the  ground  of  new- 
ly-discovered evidence  will  not 
be  granted  unless  there  is  a 
clear  showing  that  the  evidence 
could  not  be  procured  for  the 
trial   Kans.  344 

evidence  of  age  attained  by  plain- 
tiffs two  paternal  ancestors 
properly  admitted  as  bearing 
on  expectancy  of  life Me.  544 

whether  the  statutory  signals 
were  given  by  a  train  running 
backward  to  a  crossing  was  for 
the  jury  where  there  was  nega- 
tive testimony  corroborating 
positive  evidence  N.  J.  433 

in  action  for  injury  from  defect- 


Evidence  —  continued, 

ive  crosswalk  it  was  error  to 
exclude  testimony  of  plaintiff 
of  his  loss  of  earnings  from 
personal  efforts  when  he  had 
only  a  small  capital  invested  in 
the  business  and  was  practically 
a  salesman N.  Y.  690 

failure  of  passenger  about  to  be 
put  off  car  to  make  explanation 
of  using  wrong  transfer  ad- 
missible as  part  of  res  gestee. . . 

Ohio,  182 

evidence  of  city  ordinance  as  to 
rate  of  speed  at  which  street 
cars  were  permitted  to  be  run 
was  admissible R.   I.  213 

it  was  proper  to  admit  expert  evi- 
dence of  the  proper  way  to 
fasten  packages  of  lumber  that 
were  being  hoisted Wash.  744 

there  being  no  evidence  that  an 
alleged  custom  was  uniform  or 
universal,  it  was  error  to  submit 
the  question  of  its  existence  to 
the  jury U.  S.  C  C.  A.  243 

note  of  cases  of  value  of  negative 
testimony  to  overcome  weight 
of  positive  testimony 438-449 

Experts. 

evidence  of  expert  witness  for 
plaintiff  of  the  different  kinds 
of  mechanical  devices  used  on 
defendant's  trolley  cars  was 
properly  admitted Colo.    16 

evidence  of  an  expert  witness  as 
to  how  a  track  for  a  traveling 
crane  that  fell  was  constructed 
and  as  to  the  proper  and  safe 
method  for  such  a  structure 
was  properly  admitted la.  324 

Explosion. 

whether  failure  to  examine  mine 
before  miners  were  permitted  to 
enter  as  required  by  statute  was 
proximate  cause  of  death  of 
miner  from  an  explosion  of  gas 
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Ex  plosion  —  lontintttd. 
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FellOW-ServantS  —  continued. 

trackwalker  was  that  of  a  fel- 
low-servant   N.  Y.  44p 

employee  cleaning  out  ashes 
under  engine  and  injured  by  its 
premature  starting  by  the 
hostler  entitled  to  have  ques- 
tion of  negligence  of  company 
in  not  making  rule  submitted 
to  jury  .. N.  Y.  645 

employee  hired  to  cut  and  store 
ice  and  injured  by  piece  falling 
on  him  through  the  negligence 
of  a  fellow- workman  could  not 
invoke  Act  of  1903  that  applied 
only  to  those  railroad  em- 
ployees engaged  in  operating 
railroads   N.  D.  453 

sales  agent  of  news  company  on 
train  was  not  a  passenger  and 
railroad  company  was  not  liable 
for  his  death  in  a  wreck. . . .Pa.  718 

employee  of  railroad  company  in 
course  of  work  boarding  car 
and  paying  fare  and  injured  in 
collision  due  to  negligence  of 
fellow-servant  not  entitled  to 
damages  though  the  work  was 
done  on  Sunday,  contrary  to 
law   R.  I.  211 

brakeman  lying  on  top  of  car  on 
approach  to  low  bridge  and  be- 
cause of  smoke,  steam  and  gas 
from  defective  engine  compelled 
to  raise  his  head  to  'get  his 
breath  and  struck  by  bridge, 
assumed  the  risk Vt.  218 

employee  on  building  in  course  of 
erection  injured  by  fall  of  der- 
rick being  erected  by  fellow- 
employees  under  direction  of 
foreman  while  the  first  employee 
named  was  at  work  at  another 
derrick  made  the  master  liable 
as  the  accident  was  due  to  a 
defective  plan  of  operation .... 

Wash.  741 

employee  of  contractor  injured 
by  fall  of  lumber  being  hoisted 
through  elevator  shaft  by  em- 


FellOW-ServantS—  continued. 

ployees  of  other  contractor  was 
not  negligent  in  working  near 
the  shaft Wash.  744 

a  train  despatcher  was  not  the 
fellow-servant  of  an  engineer 
injured  in  the  collision  of  trains 
that  might  have  been  prevented 
by  the  issuing  of  new  orders 
when  it  was  known  previous 
orders  had  been  disobeyed.... 

U.  S.  Sup.  Ct  237 

note  of  recent  cases  of  injuries 
to   miners    44*73 

note  of  cases  of  duty  of  master 
to  make  rules  and  of  servant  to 
obey  them  651-090 

Fences. 

railroad  company  failing  to  fence 
track  was  liable  to  four-year- 
old  boy  who  went  on  right  of 
way,  climbed  on  standing 
freight  cars  and  was  injured  by 
their  starting Minn.  607 

Ferry. 

city  operating  a  ferry  was  a  com- 
mon carrier  of  passengers  and 
liable  to  one  injured  by  negli- 
gence of  its  servant Mass.  108 

the  owners  of  a  mail  wagon  and 
horse  left  standing  without  bit 
or  bridle  by  the  driver  were  lia- 
ble to  a  person  standing  in  a 
ferry  house  and  injured  bv  the 
horse  that  ran  away N.  J.  121 

Finding. 

a  finding  of  a  jury  upon  a  con- 
trolling question  is  deemed  to 
be  as  full  as  the  testimony  will 
warrant   ♦ Kans.  339 

« 

Fire. 

city  not  liable  for  damage  to  resi- 
dent by  fire  because  of  failure 
of  water  company  to  supply 
water  plug  with  sufficient  water. 

Ala.      I 


r 
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Fire  —  continued. 

city  liable  for  damage  to  prop- 
erty from  fire  blown  from 
dumping  ground  that  was  under 
the  control  of  the  city  health 
officer Colo.  498 

in  action  for  damages  from  fire 
spreading  from  cook  car  placed 
on  railroad  company's  siding  it 
was  error  to  grant  a  nonsuit  as 
the  evidence  of  the  construction 
of  the  car,  its  use  and  the  place 
where  it  was  put  should  have 
been  submitted  to  the  jury.  .Ga.  272 

evidence  sufficient  to  justify  find- 
ing that  a  fire  that  destroyed 
plaintiffs  barn  was  caused  by 
lightning  being  conveyed  by  de- 
fendant's guy  wire  attached  to 
the  barn  rather  than  by  the 
direct  lightning  bolt Me.  546 

Fireman. 

fireman  on  engine  overcome  by 
gas  from  use  of  inferior  grade 
of  coal  in  tunnel  and  delay 
therein  because  of  defective 
couplings  of  second  engine 
using  same  kind  of  coal  did  not 
assume  risk Wash.  750 

Foreman. 

master  liable  for  injury  to  boy 
ordered  by  foreman  to  clean 
machinery  in  motion  contrary 
to  posted  notice  in  mill Pa.  207 

employee  on  building  in  course  of 
erection  injured  by  fall  of  der- 
rick being  erected  by  fellow- 
employees  under  direction  of 
foreman  while  the  first  em- 
ployee named  was  at  work  at 
another  derrick  made  the  mas- 
ter liable  as  the  accident  was 
due  to  a  defective  plan  of  op- 
eration   Wash.  741 

Gas. 

whether  failure  to  examine  mine 
before   miners   were  permitted 


0*8  — continued. 

to  enter  as  required  by  statute 
was  proximate  cause  of  death 
of  miner  from  an  explosion  of 
gas  in  the  mine  was  properly 

left  to  jury 111.    38 

gas  company  liable  for  explosion 
in  house  of  gas  that  escaped 
from  main Pa.  717 

Gates. 

railroad  company  liable  for  injury 
to  passenger  going  towards 
open  door  of  car  of  slackening 
train  and  thrown  to  unguarded 
platform  and  thence  to  ground 
by  forward  movement  of  train. 

Conn.    26 

a  traveler  stopping  to  look  and 
listen  eighty  feet  from  a  cross- 
ing where  the  gates  were  raised 
before  driving  over  was  not 
negligent  as  matter  of  law  and 
the  company  was  liable  for  the 
collision  that  followed Pa.  723 

Governmental  Duty. 

city  operating  electric  light 
plant  liable  for  death  of  one 
walking  across  open  lot  and 
coming  in  contact  with  live 
wire  on  path Cal.      7 

city  liable  for  damage  to  property 
from  fire  blown  from  dumping 
ground  that  was  under  the  con- 
trol of  the  city  health  officer. 

Colo.  498 

the  sale  of  electric  lighting  by  a 
city  is  not  a  governmental  duty 
and  such  city  was  liable  to  a 
person  injured  by  electricity 
from  a  wire  that  was  allowed 
to  sag  across  a  street Idaho,  504 

city  operating  a  ferry  was  a  com- 
mon carrier  of  passengers  and 
liable  to  one  injured  by  negli- 
gence of  its  servant Mass.  108 

though  a  city  is  liable  like  a 
private  employer  when  engaged 
in  work  of  a  commercial  char- 


798 


2o  American  Negligence  Reports. 


Governmental  Duty— continued. 

acter  it  is  not  liable  to  a  person 
run  over  by  an  ash  cart  driven 
by  an  employee  where  no  com- 
pensation was  received  for  the 
removal  of  the  ashes Mass.  362 

Hack. 

proprietor  of  hack  liable  to  pas- 
senger for  injuries  sustained 
in  runaway  when  harness  broke. 

Kans.    81 

Highways. 

owners  of  animals  having  con- 
tagious disease  and  running  at 
large  without  herder  are  liable 
for  damages  to  other  animals 
that  were  healthy  until  infected 
by  the  sick  animals  mingling 
with  them  and  complaint  need 
not  allege  that  defendant  knew 
act  was  wilful Idaho,  278 

omission  to  give  warning  of  train 
approaching  private  crossing 
under  track  cannot  be  made 
basis  of  recovery  for  injuries 
from  runaway  occurring  on 
road  parallel  to  track  and  only 
fifty  feet  from  crossing.  .Kans.  330 

the  owners  of  a  mail  wagon  and 
horse  left  standing  without  bit 
or  bridle  by  the  driver  were  lia- 
ble to  a  person  standing  in  a 
ferry  house  and  injured  by  the 
horse  that  ran  away N.  J.  121 

in  action  for  injury  to  spectator 
at  automobile  race  on  highway 
it  was  error  to  direct  verdict 
for  plaintiff  on  ground  of 
nuisance  though  a  statute  de- 
clared the  rate  of  speed  per- 
mitted in  the  city.  The  ques- 
tions of  negligence  were  for  the 
jury N.  Y.  694 

Hospital. 

a  father  was  not  entitled  to  dam- 
ages for  the  death  of  his  minor 
son  on  the  operating  table  in  a 


Hospital  —  continued. 

hospital  after  an  anaesthetic  had 
been  administered  when  the  boy 
had  been  accompanied  by  rela- 
tives though  the  father's  con- 
sent had  not  been  obtained. . . . 

Mich.  189 

charitable  hospital  liable  to  nurse 
who  contracted  contagious  dis- 
ease from  case  assigned  her 
without  warning  though  she 
misstated  her  age  at  time  of 
employment  N.  H.  621 

coal  company  that  deducted  each 
month  from  employees'  wages 
certain  sum  for  hospital  main- 
tenance not  liable  for  fees  of 
surgeon  employed  by  employee 
during  negligent  absence  of 
regular  surgeon  Ore.  197 

lee  and  Snow. 

child  standing  at  window  in  his 
house  and  injured  by  fall  of 
ice  from  gutter  of  adjoining 
house  entitled  to  damages  from 
the  owner  who  had  been  in- 
formed of  the  danger  of  the  ac- 
cumulated   ice 111.  297 

abutting  owner  clearing  ice  and 
snow  from  part  of  sidewalk  not 
liable  to  pedestrian  falling 
thereon  though  the  snow  melted 
and  water  flowed  on  part  of 
walk    Mass.  36^ 

a  pedestrian  on  a  private  way, 
going  to  visit  the  occupant  of 
a  house  thereon  and  injured  by 
falling  on  ice  formed  from 
water  from  the  roof  of  another 
house  was  entitled  to  have  the 
questions  of  negligence  submit- 
ted to  a  jury Mass.  379 

city  not  liable  to  pedestrian  in- 
jured by  fall  on  icy  sidewalk 
not  cleaned  in  forty-eight 
hours  Ohio,  166 

note  of  cases  of  personal  injuries 
caused  by  snow  and  ice. 369-379 


II 


Imputed  Negligence. 

chilli  under  seven  years  of  age  is 
incapable  of  contributory  negli- 
gence and  the  negligence  of  bis 
parents  cannot  be  imputed  to 
him  Ill-  jo? 

a  street  railroad  company  was  ha- 
ble  for  injury  to  a  four-years' 
old  boy  alluwed  by  his  parents 
to  play  in  the  lower  hall  wall 
the  front  door  unlocked  and 
who  escaped  to  the  street 
where  he  was  run  over. .Mass.  561 

a  driver  of  a  fire  engine  is  not 
excepted  from  the  rule  to  stop, 
look  and  listen  on  approaching 
a  steam  railroad  and  a  fireman 
on  a  hose  cart  going  to  a  fire 
assumed  the  risk  of  injury  in  a 
collision    Pa.  483 

Infants. 

railroad  company  liable  for  injury 
to  child  playing  on  (rolley  car 
stored  in  public  street ...  .Colo.     16 

child  standing  at  window  in  his 
house  and  injured  by  fall  of 
ice  from  gutter  of  adjoining 
house  entitled  to  damages  from 
the  owner  who  tiad  been  in- 
formed of  the  dnnger  of  the 
accumulated   ice Ill    297 

child  tinder  seven  years  of  age 
is  incapable  of  contributory 
negligence  and  the  negligence 
of  his  parents  cannot  be  im- 
puted to  him Ill   397 

boy  fishing  on  hank  of  lake  and 
injured  by  steam  from  blow- 
off  pipe  of  defendant's  power 
house  not  guilty  of  contributory 
negligence  and  defendant  liable 
for  the   injuries la.  527 

boy  walking  between  rails  of 
side  track  in  public  street 
towards  standing  freight  car 
and  struck  by  it  when  it  wa9 
given  impetus  by  train  at  other 
end    was    guilty    of    negligence 
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Insurance. 

one  who  left  a  train  at  a  station 
to  buy  a  paper  and  when  the 
train  started  attempted  to  board 
it,  and  alter  grasping  a  hand 
rail  lost  his  hold  and  was  killed 
by  the  car  wheels,  was  not  a 
passenger  in  or  on  a  public  con- 
veyance,  within  an  accident 
policy N.  J.  117 

Joint  Tort  Feasors. 

action  for  injury  to  plaintiffs 
house  by  blasting  properly 
brought  against  person  in 
charge  of  work  though  com- 
plaint alleged  that  he  was  the 
contractor  N.  Y.  135 

a  defendant  that  furnished  an  un- 
seaworthy  barge  was  equally 
liable  with  a  defendant  that 
hired  a  laborer  to  work  thereon 
and  who  was  injured  by  reason 
thereof    Ore.  465 

Labor  Organizations. 

employee  loading  cotton  in  hold 
of  vessel  and  injured  by  fall 
of  bale  from  sling  of  derrick 
operated  by  one  of  same  gang 
of  labor  union  that  defendant 
was  compelled  to  employ  was 
fellow-servant  and  not  entitled 
to  damages  for  iniuries La.    84 

Ladder. 

a  fireman  directed  by  a  railroad 
engineer  to  shut  off  steam  after 
placing  against  the  engine  a 
ladder  that  slipped  because  of  a 
defective  lower  rung  was  not 
excused  from  exercising  care 
and  the  company  was  not  liable 
for  his  injuries Mass.  571 

Landlord  and  Tenant. 

owner  of  premises  not  liable  to 
tenant  whose  child  contracted 
contagious  disease  in  the  leased 
premises  formerly  occupied  by 


Landlord  and  Tenant  —  ton&muL 

person  infected  with  such  dis- 
ease     Ala.  25s 

a  landlord  who  at  the  request  of 
a  tenant  undertakes  repairs  on 
leased  property  is  liable  for  the 
negligence  of  a  mechanic  em- 
ployed to  make  the  repairs.... 

Kans.  348 

owner  of  building  not  liable  to 
pedestrian  injured  by  bricks 
falling  from  chimney  by  act  of 
unknown  persons  leaning 
•against  it Md.   99 

a  landlord  is  liable  for  injuries  to 
a  first-floor  tenant  from  the  col- 
lapse of  a  porch  erected  by  the 
second-floor  tenant  with  the  au- 
thority of  the  landlord..  Minn.  393 

tradesman  delivering  supplies  to 
tenant  of  apartment  house  not 
liable  for  assault  on  janitor 
who  barred  the  way  by  order 
of  the  landlord  N.  J.  115 

Last  Clear  Chance. 

street  railroad  company  liable  for 
injury  to  driver  of  buggy  cross- 
ing track  and  struck  by  street 
car  when  both  driver  and  mo- 
torman  had  opportunity  to  see 
the  other's  vehicle Ind.  249 

master  liable  for  injury  to  em- 
ployee's fingers  caught  in 
mangle  that  the  master  started 
when  told  of  the  situation  and 
thereby  drawing  the  Angers 
further  in  and  increasing  the 
injury   Minn.  397 

the  doctrine  of  last  clear  chance 
not  applicable  where  a  person 
drove  across  a  side  track  in 
front  of  backing  cars  being  pro- 
pelled at  excessive  speed  and 
was  killed  by  them  when  the 
railroad  employees  thought  he 
would  stop U.  S.  C.  C.  A.  248 

Licensee. 

a  consignee  removing  goods  from 
caboose  of  freight  train  by  di- 


Licensee  —  continutd. 

rection  of  conductor  was  an  i 
vitee  to  protection  from  cor 
signee  of  railroad  employee 
but  in  action  for  injuries  an  i 
struction  that  defendant  con 
pany  "might  have  known"  i 
plaintiff's  position  and  con 
have  avoided   the   accident  w; 


-city  operating  electric   light  plant 

liable  for  death  of  one  walking 

across  open   lot  and   coming  in 

contact  with  live  wire  on  path. 

Cal. 

-wife  of  •!  ition  agent  while  in  his 
office  assisting  him  was  3  licen- 
see and  entitled  to  damages  for 
an  injury  from  a  derailed  train 
that   crashed   into  the   station., 

la.  5 

notice  on  office  door  of  station 
forbidding  all  persons  except 
certain  employees  to  enter  did 
not  of  itself  make  out  the  plain- 
tiff not  to  be  a  licensee la.  5 

a  pedestrian  on  a  private  nay. 
going  to  visit  the  occupant  of 
a  house  thereon  and  injured  by 
falling  on  ice  formed  from 
water  from  the  roof  of  another 
house  was  entitled  to  have  the 
questions  of  negligence  submit- 


ted t 


jcry.. 


Mass.  379 


steamship  company  not  liable  to 
child  standing  on  pier  awaiting 
arrival  of  passengers  and  in- 
jured by  recoil  of  hawser  that 
broke  while  ship  was  being 
warped   to  pier N.   Y.  161 

common-law  doctrine  that  land- 
passer  or  licensee  to  have  land 
in  safe  condition  applicable  to 
boy  injured  by  unfastened  turn- 
table    on     railroad     company's 

land  near  public  ground Va.  321 

Vol.  XX  — si 
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Machinery — continued. 

a  servant  does  not  assume  the 
risk  where  a  promise  to  repair 
a  defect  is  for  a  fixed  time  until 
the  termination  of  the  time;  a 
promise  to  repair  an  obvious 
defect  in  a  machine  at  the  noon 
hour  and  the  servant  was  in- 
jured at  three  o'clock  without 
the  defect  being  repaired  he  as- 
sumed the  risk N.  J.  414 

warranty  of  corn-husking  machine 
does  not  cover  damage  for  in- 
jury sustained  by  buyer  by  hand 
being  mutilated  while  using  part 
failing  to  work N.  Y.  129 

employee  working  with  knowl- 
edge that  hood  covering  knives 
of  machine  was  broken  as- 
sumed the  risk  of  injury. . .  .Pa.  202 

master  liable  for  injury  to  boy 
ordered  bv  foreman  to  clean 
machinery  in  motion  contrary 
to  posted  notice  in  mill Pa.  207 

a  consignee  removing  goods  from 
caboose  of  freight  train  by  di- 
rection of  conductor  was  an  in- 
vitee to  protection  from  con- 
signee of  railroad  employees, 
but  in  action  for  injuries  an. in- 
struction that  defendant  com- 
pany "  might  have  known  "  of 
plaintiff's  position  and  could 
have  avoided  the  accident  was 
erroneous    Ariz.  260 

Master  and  Servant. 

whether  failure  to  examine  mine 
before  miners  were  permitted 
to  enter  as  required  by  statute 
was  proximate  cause  of  death 
of  miner  from  an  explosion  of 
gas  in  the  mine  was  properly 
left  to  jury 111.    38 

employee  of  shipper  of  live  stock 
who  was  to  care  for  the  cattle, 

• 

riding  on  engine  when  there 
was  no  caboose  on  the  train 
was  a  passenger  and  entitled  to 


Master  and  Servant — continue 

damages  for  injuries  sustained 
in  a  collision  I1L 

a  foreman  of  a  construction  gang 
of  a  railroad  was  not  a  fellow- 
servant  of  one  of  the  gang  who 
was  thrown  from  a  car  from 
which  he  was  shoveling  ashes 
by  other  cars  backing  against  it 
without  the  customary  warning 
from  the  foreman 111.  302 

an  employee  in  car  barns  after 
asking  for  additional  help  that 
was  promised  by  the  foreman 
but  not  furnished,  injured  by 
the  negligence  of  another  em- 
ployee did  not  assume  the  risk. 

111.  mi 

a  locomotive  engineer  was  not 
guilty  of  negligence  as  matter 
of  law  in  approaching  a  place 
where  a  car  had  been  blown 
from  a  side  track  during  a  vio- 
lent storm  when  he  did  not 
know  that  the  company  had 
abandoned  the  safety  device 
to  prevent  cars  going  on  the 
main  track  Ind.  517 

an  employee  in  factory  did  not 
assume  the  risk  as  matter  of 
law  in  working  under  a  travel- 
ing crane  that  fell  because  of 
defects  in  overhead  track... la.  324 

railroad  company  not  liable  to 
brakeman  run  over  after  fall- 
ing from  lower  locomotive  step 
that  was  defective  but  not 
known  by  company  to  be  so... 

Kans.  339 

employee  in  packing  house  in- 
jured by  fall  of  meat  rack  be- 
cause of  defect  in  overhead 
track  entitled  to  recover  dam- 
ages when  foreman  of  the  com- 
pany knew  of  the  defect  and 
whose  admission  of  the  fact 
was  properly  admitted  in  evi- 
dence   Kans.  344 

a  landlord  who  at  the  request  of 
a  tenant  undertakes  repairs  on 


Master  and  Servant  —  itmtinutd. 
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Master  and  Servant  —  continued. 

employee  while  at  work  moving  a 
heavy  casting  and  injured  by 
it  sliding  down  upon  him  as- 
sumed the  risk Mich.  583 

an  engineer  of  a  freight  train 
whose  engine  ran  into  the  rear 
of  another  train  stopped  with- 
out a  flagman  being  sent  back 
was  not  guilty  of  negligence  as 
matter  of  law  in  not  having  his 
train  under  control  as  required 
by  a  rule  of  the  company. Minn.  389 

master  liable  for  injury  to  em- 
ployee's fingers  caught  in 
mangle  that  the  master  started 
when  told  of  the  situation  and 
therebv  drawing  the  fingers 
further  in  and  increasing  the 
injury  Minn.  397 

employer  liable  for  injuries  to 
laborer  ordered  by  foreman  to 
work  in  unguarded  trench  into 
which  horse  fell Minn.  601 

a  teamster  directed  by  his  em- 
ployer to  use  a  block  and  tackle 
at  a  barn  where  hay  was  to  be 
delivered  and  injured  by  the 
rope  breaking  did  not  assume 
the  risk  and  the  employer  was 
liable  Minn.  604 

an  employee  must  not  put  appli- 
ances furnished  by  his  em- 
ployer to  a  strain  beyond  their 
capacity  and  the  latter  was  not 
liable  for  injuries  from  fall  of 
weight  due  to  breaking  of  rope 
upon  which  employee  was  ex- 
erting strength  though  in  line 
of  employment    Neb.  409 

charitable  hospital  liable  to  nurse 
who  contracted  contagious  dis- 
ease from  case  assigned  her 
without  warning  though  she 
misstated  her  age  at  time  of 
employment  N.  H.  621 

the  owners  of  a  mail  wagon  and 
horse  left  standing  without  bit 
or  bridle  by  the  driver  were  lia- 


Master  and  Servant—  continued. 

ble  to  a  person  standing  in  a 
ferry  house  and  injured  by  the 

horse  that  ran  away N.  J.  121 

a  servant  does  not  assume  the 
risk  where  a  promise  to  repair 
a  defect  is  for  a  fixed  time 
until  the  termination  of  the 
time;  a  promise  to  repair  an 
obvious  defect  in  a  machine  at 
the  noon  hour  and  the  servant 
was  injured  at  three  o'clock 
without  the  defect  being  re- 
paired he  assumed  the  risk.... 

N.  J.  4M 

the  defense  of  a  common  employ- 
ment cannot  prevail  when  the 
servant  of  a  contractor  is  in- 
jured by  the  negligence  of  an- 
other contractor's  servant  who 
sawed  off  inside  a  building  a 
beam  that  supported  an  outside 
scaffold  that  fell  while  plaintiff 
was  on  it N.  J.  426 

an  employer  who  sent  a  car  re- 
pairer to  the  car  sheds  of  a  trol- 
ley company  to  repair  car 
trucks  was  not  liable  for  in- 
juries to  the  car  repairer  who 
fell  into  a  pit  while  repairing 
a  car N.  J.  428 

a  servant  granting  permission  to 
a  boy  to  take  a  piece  of  ice 
from  ice  wagon  that  the  ser- 
vant was  in  charge  of  and  then 
assaulting  the  boy  was  not  act- 
ing within  the  scope  of  his  au- 
thority and  the  master  was  not 
liable   N.  J.  431 

a  lineman  of  a  telephone  com- 
pany stringing  wires  over  and 
under  electric  light  company's 
wires  that  carried  no  current 
except  at  night  did  not  assume 
the  risk  of  injury  from  them 
when  he  was  not  warned  of  a 
notice  that  they  would  carry  a 
current  in  the  daytime N.  J.  6j6 

employee  working  in  unsheathed 


Index. 


Master  and  Servant— tcnHnued. 

trench  that  caved  in  and  killed 
him  and  the  foreman  were  fel- 
low-servants and  the  master 
who  had  provided  sheathing 
was  not  liable \ N.  J.  640 

railroad  company  did  not  owe  to 
its  employee  riding  home  on 
engine  that  was  derailed  the 
duty  of  using  a  high  degree  of 
care  in  construction  and  main- 
tenance of  its  tracks N.  J.  642 

an  agreement  in  a  contract  of  em- 
ployment relieving  the  employer 
from  liability  for  injuries  from 
negligence  is  void N.  Y.  156 

fireman  killed  in  derailment  of 
locomotive  from  ice  left  by 
gang  of  track  clearers  and  not 
reported  by  trackwalker  did  not 
make  the  railroad  company  lia- 
ble, as  the  negligence  of  the 
trackwalker  was  that  of  a  fel- 
low-servant   N.  Y.  449 

employee  cleaning  out  ashes 
under  engine  and  injured  by  its 
premature  starting  by  the 
hostler  entitled  to  have  ques- 
tion of  negligence  of  company 
in  not  making  rule  submitted  to 
jury N.  Y.  645 

employee  hired  to  cut  and  store 
ice  and  injured  by  piece  falling 
on  him  through  the  negligence 
of  a  fellow- workman  could  not 
invoke  Act  of  1903  that  applied 
only  to  those  railroad  em- 
ployees engaged  in  operating 
railroads   N.  D.  453 

in  an  action  against  a  railroad 
company  for  injuries  to  a  fire- 
man struck  in  the  eye  by  glass 
from  a  steam  gauge  that  burst 
it  was  reversible  error  for  the 
judge  to  charge  that  the  com- 
pany was  required  to  satisfy 
the  jury  that  it  was  not  negli- 
gent   Ohio,  176 

a  master  not  being  bound  to  fur- 
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Master  and  Servant — continued. 

the  earth  from  under  it  as- 
sumed the  risk Pa.  484 

employee  of  lumber  company  or- 
dered to  cross  to  other  side  of 
track  and  going  under  cars  in- 
stead of  over  them  as  others 
did  and  injured  by  start  of  train 
was  properly  nonsuited Pa.  726 

employee  of  railroad  company  in 
course  of  work  boarding  car 
and  paying  fare  and  injured  in 
collision  due  to  negligence  of 
fellow-servant  not  entitled  to 
damages  though  the  work  was 
done  on  Sunday  contrary  to 
law   R.  I.  211 

brakeman  lying  on  top  of  car  on 
approach  to  low  bridge  and  be- 
cause of  smoke,  steam  and  gas 
from  defective  engine  com- 
pelled to  raise  his  head  to  get 
his  breath  and  struck  by  bridge, 
assumed  the  risk Vt.  218 

employee  in  sawmill  put  at  work 
at  planer  near  hole  in  floor 
without  warning  did  not  as- 
sume the  risk  when  he  stepped 
in  the  hole  though  he  knew  of 
other  holes  in  the  floor.. Wash.  7^8 

employee  on  building  in  course  of 
erection  injured  by  fall  of  der- 
rick being  erected  by  fellow- 
employees  under  direction  of 
foreman  while  the  first  em- 
ployee named  was  at  work  at 
another  derrick  made  the  mas- 
ter liable  as  the  accident  was 
due  to  a  defective  plan  of  op- 
eration   Wash.  741 

employee  of  contractor  injured 
by  fall  of  lumber  being  hoisted 
through  elevator  shaft  by  em- 
ployees of  other  contractor  was 
not  negligent  in  working  near 
the  shaft    Wash.  744 

employee  ordered  to  take  down 
scaffold  that  fell  because  of 
faulty  construction  did  not  as- 


Master  and  Servant— continued. 

sume  the  risk  of  the  injury 
though  he  did  not  examine  the 
scaffold   Wash.  747 

fireman  on  engine  overcome  by 
gas  from  use  of  inferior  grade 
of  coal  in  tunnel  and  delay 
therein  because  of  defective 
couplings  of  second  engine 
using  same  kind  of  coal  did 
not   assume   risk Wash.  750 

employee  of  coal  company  on 
coal  cars  on  inclined  trestle 
injured  by  cars  colliding  with 
engine  that  had  pulled  them 
from  the  level  to  the  incline  not 
entitled  to  have  alleged  viola- 
tion of  disputed  custom  sub- 
mitted to  jury  .  .U.  S.  C.  C  A.  243 

steamship  company  liable  for  in- 
jury to  passenger  thrown  from 
improvised  bed  made  by  the 
steward    upon    request   of   the 

passenger  for  a  wider  bed 

U.  S.  C.  C.  A.  491 

a  train  despatcher  was  not  the 
fellow-servant  of  an  engineer 
injured  in  the  collision  of  trains 
that  might  have  been  prevented 
by  the  issuing  of  new  orders 
when  it  was  known  previous 
orders  had  been  disobeyed.... 

U.  S.  Sup.  237 

note  of  recent  cases  of  injuries 
to  miners  44-73 

note  of  cases  of  value  of  negative 
testimony  to  overcome  weight 
of  positive  testimony 438-449 

note  of  cases  of  dutv  of  master 
to  make  rules  and  of  servant  to 
obey  them  651-690 

Mines. 

whether  failure  to  examine  mine 
before  miners  were  permitted 
to  enter  as  required  bv  statute 
was  proximate  cause  of  death 
of  miner  from  an  explosion  of 
gas  in  the  mine  was  properly 
left  to  jury  I1L   38 


INDEX. 


Mines  —  continued. 

note  of  recent  cases  of  injuries 
to  miners ....44-73 

Municipal  Corporations. 

city  not  liable  for  damage  to  resi- 
dent by  fire  because  of  failure 
of  water  company  to  supply 
water  plug  with  sufficient  water. 

Ala.      1 

city  operating  electric  light  plant 
liable  for  death  of  one  walking 
across  open  lot  and  coming  in 
contact  with  live  wire  on  path. 

Cal.      7 

grant  of  authority  to  "the  board 
of  trustees  of  the  city"  instead 
of  "  to  the  city  "  is  without  dis- 
tinction     Cal.      7 

city  liable  for  damage  to  prop- 
erty from  fire  blown  from 
dumping  ground  that  was 
under  the  control  of  the  city 
health  officer Colo.  498 

the  sale  of  electric  lighting  by  a 
city  is  not  a  governmental  duty 
and  such  city  was  liable  to  a 
person  injured  by  electricity 
from  a  wire  that  was  allowed 
to  sag  across  a  street Idaho,  504 

driver  of  wagon  guilt v  of  negli- 
gence in  so  loading  his  wagon 
with  beer  kegs  that  one  of  them 
was  thrown  against  him  and 
knocked  him  from  the  wagon 
that  tipped  because  of  an  em- 
bankment allowed  in  the  street 
by  the  city 111.  202 

city  operating  a  ferry  was  a  com- 
mon carrier  of  passengers  and 
liable  to  one  injured  by  negli- 
gence of  its  servant Mass.  108 

though  a  city  is  liable  like  a 
private  employer  when  engaged 
in  work  of  a  commercial  char- 
acter it  is  not  liable  to  a  person 
run  over  by  an  ash  cart  driven 
by  an  employee  where  no  corn- 
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Municipal  Corporations— continued. 

a  person  who  fell  over  a  board 

on  the  curb  Ohio,  169 

note  of  cases  of  personal  injuries 
caused  by  snow  and  ice 369-379 

New  Trial. 

misconduct  of  counsel  in  asking 
whether  the  court  intended  to 
throw  them  out  after  offering 
evidence  of  insurance  indem- 
nity that  was  excluded  was  not 
prejudicial  la*  324 

a  new  trial  on  the  ground  of  new- 
ly-discovered evidence  will  not 
be  granted  unless  there  is  a 
clear  showing  that  the  evidence 
could  not  be  procured  for  the 
trial  Kans.  344 

Notes. 

recent  cases  of  injuries  to  miners. 

44-73 

cases  of  personal  injuries  caused 
by  snow  and  ice 369-379 

cases  of  value  of  negative  testi- 
mony to  overcome  weight  of 
positive  testimony  438-449 

cases  of  injuries  to  persons 
struck  by  street  cars  after  ap- 
pearing from  behind  other  cars, 
etc 590-598 

cases  of  duty  of  master  to  make 
rules  and  of  servant  to  obey 
them  651-^690 

Notiee. 

contract  providing  that  shipper 
should  care  for  his  cattle  in 
transit,  his  absence  for  five 
days  from  the  caboose  was  suf- 
ficient to  charge  the  carrier 
with  notice  that  he  was  on  the 
train  in  the  stock  car  and  ren- 
dered the  carrier  liable  to  him 
as  passenger  for  injuries  in  a 
collision  of  the  rear  cars  with 
the  stock  car Ind.  309 

an  action  against  common  carrier 
that  failed  to  deliver  threshing 


Notice  —  continued. 

machine  was  properly  brought 
in  name  of  consignee  and  the 
price  for  which  he  had  sold  the 
machines  was  the  measure  of 
damages  and  the  carrier  was 
bound  to  take  notice  of  the  time 
of  year  the  machines  were  of 
use  Kans.  334 

railroad  company  not  liable  to 
brakeman  run  over  after  falling 
from  lower  locomotive  step 
that  was  defective  but  not 
known  by  company  to  be  so. . . . 

Kans.  3391 

employee  in  packing  house  in- 
jured by  fall  of  meat  rack  be- 
cause of  defect  in  overhead 
track  entitled  to  recover  dam- 
ages when  foreman  of  the  com- 
pany knew  of  the  defect  and 
whose  admission  of  the  fact 
was  properly  admitted  in  evi- 
dence   Kans.  344 

a  charter  party  authorizing  the 
charterers  to  select  any  dock  to 
discharge  the  cargo  and  agree- 
ing to  indemnify  the  owner  of 
the  vessel  absolved  the  latter 
from  liability  for  loss  of  goods 
landed  on  dock  that  *  collapsed 
and  rendered  the  charterers  lia- 
ble as  common  carriers,  when 
notice  not  given  to  consignee.. 

N.  Y.  14& 

notice  to  city  that  the  injury  to  a 
pedestrian  who  fell  over  a  wire 
at  the  edge  of  the  sidewalk  oc- 
curred at  a  place  thirty  feet 
from  a  fixed  point  when  it  was 
only  twenty-four  feet  was  not 
defective  and  the  city  was  lia- 
ble   N.  D.  460 

Nuisance. 

factory  emanating  foul  odors  and 
loud  noises  liable  to  adjacent 
owner  of  dwelling N.  J.  630 

in  action  for  injury  to  spectator 
at  automobile  race  on  highway 


INDEX. 


Nuisance  —  continued, 

it  was  error  to  direct  verdict 
for  plaintiff  on  ground  of 
nuisance  though  a  statute  de- 
clared the  rate  of  speed  per- 
mitted in  the  city.  The  ques- 
tions of  negligence  were  for  the 
jury N.  Y.  694 

city  giving  license  to  use  street 
for  placing  building  materials 
not  liable  for  failing  to  guard 
same  and  that  caused  injury  to 
a  person  who  fell  over  a  board 
on  the  curb Ohio,  169 

top  of  stairway  in  a  private  alley 
and  four  feet  distant  from  the 
sidewalk  was  not  a  nuisance  as 
to  entitle  a  pedestrian  who  fell 
down  the  stairway  while  escap- 
ing from  runaway  horse  to  re- 
cover from  the  owner. .  .Wash.  489 

Ordinance. 

in  action  for  injury  to  spectator 
at  automobile  race  on  highway 
it  was  error  to  direct  verdict 
for  plaintiff  on  ground  of 
nuisance  though  a  statute  de- 
clared the  rate  of  speed  per- 
mitted in  the  city.  The  ques- 
tions of  negligence  were  for  the 
jury N.  Y.  694 

in  action  for  death  of  driver  of 
vehicle  thrown  out  and  run 
over  by  it  after  collision  with 
street  car  being  propelled  at 
greater  speed  than  ordinance 
permitted  it  was  error  to  refuse 
to  charge  that  driver  was  not 
excused  from  exercising  rea- 
sonable care R.  I.  213 

evidence  of  city  ordinance  as  to 
rate  of  speed  at  which  street 
cars  were  permitted  to  be  run 
was  admissible R.  I.  213 

Parent  and  Child. 

a  father  was  not  entitled  to  dam- 
ages for  the  death  of  his  minor 
son  on  the  operating  table  in  a 
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Pleading  —  continued. 

phone  wire  and  that  when  he 
put  up  his  hands  they  came  in 
contact  with  the  wire  that  was 
highly  charged  with  electricity 
and    he    was   injured   was   not 

subject  to  demurrer Ga.    35 

in  action  for  damages  from  fire 
spreading  from  cook  car  placed 
on  railroad  company's  siding  it 
was  error  to  grant  a  nonsuit,  as 
the  evidence  of  the  construc- 
tion of  the  car,  its  use  and  the 
place  where  it  was  put  should 
have  been  submitted  to  the  jurv. 

Ga.  272 

owners  of  animals  having  con- 
tagious disease  and  running  at 
large  without  herder  are  liable 
for  damages  to  other  animals 
that  were  healthy  until  infected 
by  the  sick  animals  mingling 
with  them  and  complaint  need 
not  allege  that  defendant  knew 
act  was  wilful Idaho,  278 

additional  counts  filed  after  two 
years  not  barred  by  limitation 
when  original  and  amended 
pleadings  were  filed  within  the 
two  years  though  they  were 
defective   111.  5" 

complaint  stating  that  plaintiff 
was  passenger  for  hire  and 
proof  was  that  he  was  traveling 
in  charge  of  stock  under  writ- 
ten contract  there  was  no  fatal 
variance  as  the  responsibility  of 
the  carrier  was  imposed  by  law. 

Ind.  309 

a  petition  to  which  a  demurrer  is 
filed  will  be  liberally  construed 
when  no  motion  has  been  pre- 
sented to  have  the  allegations 
of  the  petition  made  more  defi- 
nite and  certain Kans.  348 

action  for  injury  to  plaintiff's 
house  by  blasting  properly 
brought  against  person  in 
charge   of   work   though   com- 


Pleadlng  —  continued. 

plaint  alleged  that  he  was  the 
contractor N.  Y.  135 

Practice. 

on  a  hearing  in  damages  on  de- 
fault the  plaintiff  has  the  bur- 
den of  proof  only  as  to  the 
damages,  and  the  defendant  as 
to  everything  else Conn.    26 

a  verdict  not  being  in  excess  of 
demand  of  complaint  that  was 
sustained  by  the  evidence  the 
court  will  not  examine  the 
evidence  to  ascertain  whether 
verdict  was  excessive  when  de- 
fendant failed  to  submit  evi- 
dence   Idaho,  278 

a  new  trial  on  the  ground  of 
newly-discovered  evidence  will 
not  be  granted  unless  there  is 
a  clear  showing  that  the  evi- 
dence could  not  be  procured  for 
the  trial Kans.  344 

where  the  answer  to  a  proper 
question  is  partly  improper,  the 
attention  of  the  trial  court 
must  be  called  to  it,  to  be  avail- 
able error  on  review Kans.  344 

a  petition  to  which  a  demurrer  is 
filed  will  be  liberally  construed 
when  no  motion  has  been  pre- 
sented to  have  the  allegations 
of  the  petition  made  more  defi- 
nite and  certain Kans.  348 

statute  requiring  instructions  to 
jury  to  be  in  writing  has  no  ap- 
plication to  mandatory  direc- 
tion to  return  verdict  in  favor 
of  a  party  to  the  suit Neb.  409 

an  exception  to  a  statement  of 
one  of  several  rules  stated  by 
the  trial  court  is  sufficient  to 
bring  it  up  for  review  although 
no    ground    of    error    stated. 

N.  J.  642 

Promise  to  Repair. 

a  servant  does  not  assume  the 
risk  where  a  promise  to  repair 


Index. 
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Promise  to  Repair — continued. 

a  defect  is  for  a  fixed  time 
until  the  termination  of  the 
time;  a  promise  to  repair  an 
obvious  defect  in  a  machine  at 
the  noon  hour  and  the  servant 
was  injured  at  three  o'clock 
without  the  defect  being  re- 
paired, he  assumed  the  risk . . . 

N.  J.  414 

Proximate  Cause. 

street  railway  company  not  liable 
for  injury  to  passenger  pressed 
by  conductor  against  another 
passenger  who  pushed  first  pas- 
senger out  of  the  car Colo.    23 

whether  failure  to  examine  mine 
before  miners  were  permitted 
to  enter  as  required  by  statute 
was  proximate  cause  of  death 
of  miner  from  an  explosion  of 
gas  in  the  mine,  was  properly 
left  to  jury   111.    38 

railroad  company  failing  to  fence 
track  was  liable  to  four-year- 
old  boy  who  went  on  right  of 
way,  climbed  on  standing 
freight  cars  and  was  injured  by 
their   starting Minn.  607 

Public  Polley. 

an  agreement  in  a  contract  of  em- 
ployment relieving  the  em- 
ployer from  liability  for  injur- 
ies  from   negligence   is  void.. 

N.  Y.  156 

Public  Work. 

city  having  erected  public  work, 
t.  e.,  stairway  and  viaduct  from 
approved  plans  not  liable  for 
death  of  pedestrain  who  fell 
from  stairway  that  was  slippery 
from  rain  and  had  low  railing. . 

Neb.  in 

Quarantine. 

a  passenger  required  to  leave  a 
train  because  of  a  quarantine 
that  was  not  disclosed  to  him 


Quarantine  —  continued. 

was  entitled  to  recover  dam- 
ages for  the  delay  caused 
thereby   S.  C.  732 

Quarry. 

employees  in  quarry  injured  by 
fall  of  stone  while  taking  away 
the  earth  from  under  it  as- 
sumed  the   risk Pa.  484 

Railroads. 

railroad  company  liable  to  person 
assisting  feeble  passenger  to 
board  train  and  injured  by 
alighting  after  train  moved 
when  the  conductor  had  been 
told  of  the  person's  intention 
before  he  boarded  the  train.. 

Ala.  252 

a  consignee  removing  goods  from 
caboose  of  freight  train  by  di- 
rection of  conductor  was  an  in- 
vitee and  entitled  to  protection 
from  negligence  of  railroad  em- 
ployees, but  in  action  for  in- 
juries an  instruction  that  de- 
fendant company  "might  have 
known"  of  plaintiff's  position 
and  could  have  avoided  the 
accident  was  erroneous . . .  Ariz.  260 

railroad  company  liable  for  in- 
jury to  passenger  going  to- 
wards open  door  of  car  of 
slackening  train  and  thrown  to 
unguarded  platform  and  thence 
to  ground  by  forward  move- 
ment of  train Conn.    26 

in  action  for  damages  from  fire 
spreading  from  cook  car  placed 
on  railroad  company's  siding  it 
was  error  to  grant  a  nonsuit  as 
the  evidence  of  the  construc- 
tion of  the  car,  its  use  and  the 
place  where  it  was  put  should 
have  been  submitted  to  the 
jury   Ga.  272 

employee  of  shipper  of  live  stock 
who  was  to  care  for  the  cattle, 
riding   on   engine   when   there 
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Railroads  —  continued. 

was  no  caboose  on  the  train 
was  a  passenger  and  entitled  to 
damages  for  injuries  sustained 
in  a  collision 111.  287 

a  foreman  of  a  construction  gang 
of  a  railroad  was  not  a  fellow- 
servant  of  one  of  the  gang  who 
was  thrown  from  a  car  from 
which  he  was  shoveling  ashes 
by  other  cars  backing  against 
it  without  the  customary  warn- 
ing from  the  foreman 111.  302 

complaint  stating  that  plaintiff 
was  passenger  for  hire  and 
proof  was  that  he  was  traveling 
in  charge  of  stock  under  writ- 
ten contract,  there  was  no  fatal 
variance  as  the  responsibility  of 
the  carrier  was  imposed  by  law. 

Ind.  3/09 

agreement  exempting  carrier 
from  liability  for  negligence, 
though  valid  in  State  where 
made,  would  not  be  enforced 
in    Indiana Ind.  309 

contract  providing  that  shipper 
should  care  for  his  cattle  in 
transit,  his  absence  for  five  days 
from  the  caboose  was  sufficient 
to  charge  the  carrier  with  no- 
tice that  he  was  on  the  train  in 
the  stock  car  and  rendered  the 
carrier  liable  to  him  as  passen- 
ger for  injuries  in  a  collision 
of  the  rear  cars  with  the  stock 
car    Ind.  309 

a  locomotive  engineer  was  not 
guilty  of  negligence  as  matter 
of  law  in  approaching  a  place 
where  a  car  had  been  blown 
from  a  side  track  during  a  vio- 
lent storm  when  he  did  not 
know  that  the  company  had 
abandoned  the  safety  device  to 
prevent  cars  going  on  the  main 
track    Ind.  517 

person  boarding  steps  of  closed 
vestibuled  car  of  moving  train 


Railroads  —  continued. 

and  killed  by  coming  in  contact 
with  viaduct  was  a  trespasser 
and  company  was  not  liable  for 

his  death  la.   73 

trunk  sent  on  train  after  passen- 
ger had  left  on  previous  train 
was  not  baggage  and  carrier 
only  liable  as  warehouseman 
when  trunk  was  destroyed  by 
fire  at  destination  of  passenger. 

la.  530 
wife  of  station  agent  while  in  his 
office  assisting  him  was  a  li- 
censee and  entitled  to  damages 
for  an  injury  from  a  derailed 
train  that  crashed  into  the  sta- 
tion   , la.  534 

omission  to  give  warning  of  train 
approaching  private  crossing 
under  track  cannot  be  made 
basis  of  recovery  for  injuries 
from  runaway  occurring  on 
road  parallel  to  track  and  only 
fifty  feet  from  crossing.. Kans.  330 

an  action  against  common  car- 
rier that  failed  to  deliver 
threshing  machine  was  prop- 
erly brought  in  name  of  con- 
signee and  the  price  for  which 
he  had  sold  the  machines  was 
the  measure  of  damages  and 
the  carrier  was  bound  to  take 
notice  of  the  time  of  year  the 
machines  were  of  use Kans.  334 

railroad  company  not  liable  to 
brakeman  run  over  after  falling 
from  lower  locomotive  step 
that  was  defective  but  not 
known  by  company  to  be  so.. 

Kans.  339 

boy  walking  between  rails  of 
side  track  in  public  street  to- 
wards standing  freight  car  and 
struck  by  it  when  it  was  given 
impetus  by  train  at  other  end 
was  guilty  of  negligence  though 
only  twelve  years  of  age. Kans.  540 

railroad   company   liable   for  in- 
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Railroads  —  continued. 

jury  to  passenger  standing  in 
vestibule  of  car  and  pushed 
therefrom  by  careless  porter. . 

Kans.  542 

railroad  company  not  liable  to 
brakeman  killed  by  being 
knocked  from  step  of  car  that 
was  passing  building  very  near 
the  track  Mass.  355 

person  on  train  having  season 
ticket  purchased  at  reduced 
rate  because  of  fraudulent  rep- 
resentations as  to  age  and  oc- 
cupation could  not  recover  for 
injuries  sustained  in  collision.. 

Mass.  564 

a  fireman  directed  by  a  railroad 
engineer  to  shut  off  steam  after 
placing  against  the  engine  a 
ladder  that  slipped  because  of 
a  defective  lower  rung  was  not 
excused  from  exercising  care 
and  the  company  was  not  liable 
for  his  injuries Mass.  571 

railroad  company  liable  for  loss 
of  merchandise  checked  by 
company's  agent  as  the  bag- 
gage of  the  passenger..  .Mich.  385 

a  carrier  delivering  goods  to  the 
wrong  person  who  presented  an 
unindorsed  receipt  therefor  was 
liable  though  it  was  the  custom 
of  the  carrier  to  deliver  goods 
on  such  a  receipt Mich.  573 

an  engineer  of  a  freight  train 
whose  engine  ran  into  the  rear 
of  another  train  stopped  with- 
out a  flagman  being  sent  back 
was  not  guilty  of  negligence 
as  matter  of  law  in  not  having 
his  train  under  control  as  re- 
quired by  a  rule  of  the  company. 

Minn.  389 

railroad  company  failing  to  fence 
track  was  liable  to  four-year- 
old  boy  who  went  on  right  of 
way,      climbed      on     standing 


Railroads  —  continued. 

freight  cars  and  was  injured  by 
their  starting Minn.  607 

a  railroad  company  is  liable  for 
failure  to  properly  care  for, 
feed  and  water  animals  being 
transported  though  the  con- 
tract with  the  shipper  provided 
that  he  should  accompany  the 
stock  and  the  company  knew 
that  he  was  not  with  them,  and 
the  delay  in  transit  was  due  to 
an  act  of  God Neb.  405 

railroad  company  not  liable  for 
loss  of  cattle  from  heat  and  de- 
lay in  transit  when  shipper  was 
with    them Neb.  616 

one  who  left  a  train  at  a  station 
to  buy  a  paper  and  when  the 
train  started  attempted  to 
board  it  and  after  grasping  a 
hand  rail,  lost  his  hold  and  was 
killed  by  the  car  wheels,  was 
not  a  passenger  in  or  on  a  pub- 
lic conveyance,  within  an  acci- 
dent policy N.  J.  117 

railroad  company  not  liable  for 
death  of  employee  of  con- 
tractor under  car  on  siding 
caused  by  other  cars  backing 
against  the  car N.  J.  127- 

proof  of  what  the  agent  said  who 
sold  the  ticket  to  the  passen- 
ger who  was  ejected  from  the 
train,  the  testimony  of  other 
commuters  and  an  admission  of 
defendant  that  such  tickets 
were  sold  were  properly  sub- 
mitted to  jury  to  determine  the 
contract  when  the  ticket  was 
inconclusive N.  J.  424 

a  driver  of  a  team  was  not  neg- 
ligent as  a  matter  of  law  when 
he  did  not  look  for  a  train  until 
thirty  feet  from  the  crossing 
and  was  struck  by  a  train  run- 
ning backward,  that  he  would 
have  escaped  if  his  team  had 
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Railroads  —  continued, 

not  stopped  when  the  rear  end 
brakeman  shouted N.  J.  433 

railroad  company  did  not  owe  to 
its  employee  riding  home  on 
engine  that  was  derailed  the 
duty  of  using  a  high  degree  of 
care  in  construction  and  main- 
tenance of  its  tracks NO-  642 

fireman  killed  in  derailment  of 
locomotive  from  ice  left  by 
gang  of  track  clearers  and  not 
reported  by  trackwalker  did  not 
make  the  railroad  company  lia- 
ble as  the  negligence  of  the 
trackwalker  was  that  of  a  fel- 
low-servant  N.  Y.  449 

employee  cleaning  out  ashes 
under  engine  and  injured  by  its 
premature  starting  by  the  hos- 
tler entitled  to  have  question  of 
negligence  of  company  in  not 
making  rule  submitted  to  jury. 

N.  Y.  645 

employee  hired  to  cut  and  store 
ice  and  injured  by  piece  falling 
on  him  through  the  negligence 
of  a  fellow-workman  could  not 
invoke  Act  of  1903,  that  applied 
only  to  those  railroad  em- 
ployees   engaged    in    operating 

*    railroads N.    D.  453 

in  an  action  against  a  railroad 
company  for  injuries  to  a  fire- 
man struck  in  the  eye  by  glass 
from  a  steam  gauge  that  burst 
it  was  reversible  error  for  the 
judge  to  charge  that  the  com- 
pany was  required  to  satisfy 
the  jury  that  it  was  not  negli- 
gent    Ohio,  176 

railroad  company  not  liable  to 
parents  for  their  mental  pain 
and  anguish  occasioned  by  mu- 
tilation of  dead  body  of  infant 
child   in   transit Okl.  710 

passenger  after  leaving  train 
with  child  in  her  arms  and 
while  passing  through  large 
waiting  room  falling  over  cus- 


RailTOadS  —  continued, 

pidors  had  ceased  to  be  pas- 
senger and  was  required  to 
show    company's    negligence. . 

Pa.  2)5 
a  railroad  company  that  owned 
cabs  and  hired  them  to  drivers 
who  were  to  observe  certain 
rules  did  not  thereby  create 
the  relation  of  master  and  serv- 
ant and  render  it  liable  for  the 
negligence  of  a  driver Pa.  471 

a  driver  of  a  fire  engine  is  not  ex- 
cepted from  the  rule  to  stop, 
look  and  listen  on  approaching 
a  steam  railroad  and  a  fireman 
on  a  hose  cart  going  to  a  fire 
assumed  the  risk  of  injury  in 
a   collision Pa,  483 

sales  agent  of  news  company  on 
train  was  not  a  passenger  and 
railroad  company  was  not  lia- 
ble for  his  death  in  a  wreck.. 

Pa.  718 

a  traveler  stopping  to  look  and 
listen  eighty  feet  from  a  cross- 
ing where  the  gates  were  raised 
before  driving  over  was  not 
negligent  as  matter  of  law  and 
the  company  was  liable  for  the 
collision  that  followed Pa.  733 

employee  of  lumber  company 
ordered  to  cross  to  other  side 
of  track  and  going  under  cars 
instead  of  over  them  as  others 
did  and  injured  by  start  of 
train,  was  properly  nonsuited.. 

Pa.  726 

a  passenger  required  to  leave  a 
train  because  of  a  quarantine 
that  was  not  disclosed  to  him 
was  entitled  to  recover  dam- 
ages for  the  delay  caused 
thereby S.  G  7P 

brakeman  lying  on  top  of  car  on 
approach  to  low  bridge  and  be- 
cause of  smoke,  steam  and  gas 
from  defective  engine  com- 
pelled to  raise  his  head  to  get 


HailroadS  —  continued. 

his  breath  and  struck  by  bridge, 
assumed    the    risk Vt.  218 

common-law  doctrine  that  land- 
passer  or  licensee  to  have  land 
in  safe  condition  applicable  to 
boy  injured  by  unfastened  turn- 
table on  railroad  company's 
land  near  public  ground. .  ..Va.  221 

contract  to  carry  goods  beyond 
line  of  initial  carrier  makes  lat- 
ter liable  for  loss  by  connecting 
carrier  though  bill  of  lading 
contained  limitation  of  liability. 

Wash.  730 

fireman  on  engine  overcome  by 
gas  from  use  of  inferior  grade 
of  coal  in  tunnel  and  delay 
therein  because  of  defective 
couplings  of  second  engine 
using  same  kind  of  coal  did  not 
assume  risk Wash.  750 

employee  of  coal  company  on  coal 
cars  on  inclined  trestle  injured 
by  cars  colliding  w;th  engine 
that  had  pulled  them  from  the 
level  to  the  incline  not  entitled 
to  have  alleged  violation  of  dis- 
puted custom  submitted  to 
jury U.  S.  C  C.  A.  243 

the  doctrine  of  last  clear  chance 
not  applicable  where  a  person 
drove  across  a  side  track  in 
front  of  backing  cars  being 
propelled  at  excessive  speed 
and  was  killed  by  them  when 
the  railroad  employees  thought 
he  would  stop  ,.U.  S.  C.  C.  A   248 

a  train  despatcher  was  not  the 
fellow-servant  of  an  engineer 
injured  in  the  collision  of 
trains  that  might  have  been 
prevented  by  the  issuing  of  new 
orders  when  it  was  known  pre- 
vious orders  had  been  dis- 
obeyed  ...U.   S.    Sup.  237 

note  of  cases  of  value  of  nega- 
tive    testimony     to 
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Risk  Of  Employment  —  continued. 

was  promised  by  the  foreman 
but  not  furnished,  injured  by 
the  negligence  of  another  em- 
ployee did  not  assume  the  risk. 

111.  Si i 
a  locomotive  engineer  was  not 
guilty  of  negligence  as  matter 
of  law  in  approaching  a  place 
where  a  car  had  been  blown 
from  a  side  track  during  a  vio- 
lent storm  when  he  did  not 
know  that  the  company  had 
abandoned  the  safety  device  to 
prevent  cars  going  on  the  main 
track    Ind.  517 

an  employee  in  factory  did  not 
assume  the  risk  as  matter  of 
law  in  working  under  a  travel- 
ing crane  that  fell  because  of 
defects  in  overhead  track... la.  324 

a  driver  of  defendant's  sprink- 
ling cart  who  had  very  defec- 
tive eyesight  was  not  negligent 
as  matter  of  law  in  driving  into 
a  barn  when  ordered  to  do  so  by 
defendant  and  was  injured  by 
being  struck  by  top  of  barn 
doorway    Me.    93 

negligence  on  part  of  master  is 
not  one  of  the  ordinary  risks 
assumed  by  servant  as  part  of 
contract  of  employment Me.    93 

an  experienced  rigger  in  charge 
of  a  caisson  being  towed  and 
swept  overboard  by  the  haw- 
ser while  standing  in  its  bight 
by  reason  of  the  chock  through 
which  the  hawser  passed  giv- 
ing way,  assumed  the  risk  and 
defendant  towing  company  was 
not    liable Me.  557 

railroad  company  not  liable  to 
brakeman  killed  by  being 
knocked  from  step  of  car  that 
was  passing  building  very  near 
the  track Mass.  355 

lineman  of  electric  light  company 
knowing  that  the  spikes  on  the 


Risk  of  Employment  —  conHnutd. 

poles  often  became  loose  and 
injured  by  one  upon  which  he 
threw  his  weight  without  seeing 
whether  it  was  loose  was  not 

entitled  to  damages Mass.  357 

employee  knowing  there  was  no 
guard  over  emery  wheel  that 
burst  not  entitled  to  damages 
for  injury  when  there  was  evi- 
dence that  the  wheel  was  de- 
fective, but  not  what  the  defect 
was    Mass.  359 

employee  on  electric  elevated 
railway  told  by  foreman  to 
strike  chisel  against  third  rail 
supposed  to  be  uncharged  and 
that  was  charged  did  not  as- 
sume the  risk  Mass.  567 

employee  while  at  work  moving 
a  heavy  casting  and  injured  by 
it  sliding  down  upon  him  as- 
sumed the  risk Mich.  583 

master  liable  for  injury  to  em- 
ployee's fingers  caught  in 
mangle  that  the  master  started 
when  told  of  the  situation  and 
thereby  drawing  the  fingers 
further  in  and  increasing  the 
injury  Minn.  397 

employer  liable  for  injuries  to 
laborer  ordered  by  foreman  to 
work  in  unguarded  trench  into 
which  horse  fell Minn.  601 

a  teamster  directed  by  his  em- 
ployer to  use  a  block  and  tackle 
at  a  barn  where  hay  was  to  be 
delivered  and  injured  by  the 
rope  breaking  did  not  assume 
the  risk  and  the  employer' was 
liable  Minn.  604 

an  employee  must  not  put  appli- 
ances furnished  by  his  employer 
to  a  strain  beyond  their  capacity 
and  the  latter  was  not  liable 
for  injuries  from  fall  of  weight 
due  to  breaking  of  rope  upon 
which   employee   was   exerting 
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Bisk  of  Employment — continued,, 

strength  though  in  line  of  em- 
ployment    Neb.  409 

a  servant  does  not  assume  the 
risk  where  a  promise  to  repair 
a  defect  is  for  a  fixed  time 
until  the  termination  of  the 
time;  a  promise  to  repair  an 
obvious  defect  in  a  machine 
at  the  noon  hour  and  the  ser- 
vant was  injured  at  three 
o'clock  without  the  defect  being 
repaired  he  assumed  the  risk. . 

N.  J.  414 

the  defense  of  a  common  employ- 
ment cannot  prevail  when  the 
servant  of  a  contractor  is  in- 
jured by  the  negligence  of  an- 
other contractor's  servant  who 
sawed  off  inside  a  building  a 
beam  that  supported  an  out- 
side scaffold  that  fell  while 
plaintiff  was  on  it N.  J.  426 

an  employer  who  sent  a  car  re- 
pairer to  the  car  sheds  of  a 
trolley  company  to  repair  car 
trucks  was  not  liable  for  in- 
juries to  the  car  repairer  who 
fell  into  a  pit  while  repairing 
a  car  N.  J.  428 

a  lineman  of  a  telephone  company 
stringing  wires  over  and  under 
electric  light  company's  wires 
that  carried  no  current  except 
at  night  did  not  assume  the 
risk  of  injury  from  them  when 
he  was  not  warned  of  a  notice 
that  they  would  carry  a  current 
in  the  daytime N.  J.  636 

employee  working  in  unsheathed 
trench  that  caved  in  and  killed 
him  and  the  foreman  were  fel- 
low-servants and  the  master 
who  had  provided  sheathing 
was  not  liable N.  J.  640 

a  master  not  being  bound  to  fur- 
nish  the   latest   appliances,   he 
was  not  liable  to  telephone  line- 
man knocked  from  pole  by  fall         I 
,  Vol.  XX  —  5a 


Rl8k  Of  Employment  —  continued. 

of  cable  that  had  been  put  up 
by  him  with  same  appliances  at 

other  times  Ore.  192 

a  laborer  drowned  forty-five  min- 
utes after  being  hired  to  work 
at  the  hand  pump  of  a  barge 
that  overturned  did  not  assume 
the  risk  when  not  told  of  the 
danger  that  existed  all  the  time. 

Ore.  465 

employee  working  with  knowl- 
edge that  hood  covering  knives 
of  machine  was  broken  as- 
sumed the  risk  of  injury Pa.  202 

employee  of  contractor  sent  to 
brewery  to  repair  chimney  of 
defendant  who  shoved  ladder 
inside  chimney  that  the  em- 
ployee began  to  mount  and  he 
fell  because  of  insecure  rung, 
assumed  the  risk Pa.  476 

employee  in  quarry  injured  by 
fall  of  stone  while  taking  away 
the  earth  from  under  it  as- 
sumed the  risk Pa.  484 

employee  of  lumber  company  or- 
dered to  cross  to  other  side  of 
track  and  going  under  cars  in- 
stead of  over  them  as  others 
did  and  injured  by  start  of 
train  was  properly  nonsuited.. 

Pa.  726 

brakeman  lying  on  top  of  car  on 
approach  to  low  bridge  and  be- 
cause of  smoke,  steam  and  gas 
from  defective  engine  com- 
pelled to  raise  his  head  to  get 
his  breath  and  struck  by  bridge, 
assumed  the  risk Vt.  218 

employee  in  sawmill  put  at  work 
at  planer  near  hole  in  floor 
without  warning  did  not  as- 
sume the  risk  when  he  stepped 
in  the  hole  though  he  knew  of 
other  holes  in  the  floor.. Wash.  738 

employee  on  building  in  course  of 
erection  injured  by  fall  of  der- 
rick  being  erected   by   fellow- 
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Risk  of  Employment  —  continued. 

employees  under  direction  of 
foreman  while  the  first  em- 
ployee named  was  at  work  at 
another  derrick  made  the  mas- 
ter liable  as  the  accident  was 
due  to  a  defective  plan  of  op- 
eration   Wash.  741 

employee  ordered  to  take  down 
scaffold  that  fell  because  of 
faulty  construction  did  not  as- 
sume the  risk  of  the  injury 
though  he  did  not  examine  the 
scaffold  Wash.  747 

fireman  on  engine  overcome  by 
gas  from  use  of  inferior  grade 
of  coal  in  tunnel  and  delay 
therein  because  of  defective 
couplings  of  second  engine 
using  same  kind  of  coal  did  not 
assume  risk  Wash.  750 

note  of  recent  cases  of  injuries  to 
miners  44-73 

Rules  and  Regulations. 

passenger  having  wrong  transfer 
ticket  given  by  conductor  of 
other  street  car  must  pay  fare 
and  had  no  right  to  forcibly 
resist  expulsion  from  car  and 
the  rule  of  the  company  re- 
quiring such  action  by  the  con- 
ductor was  a  reasonable  one.. 

Conn.  266 

a  foreman  of  a  construction  gang 
of  a  railroad  was  not  a  fellow-  * 
servant  of  one  of  the  gang  who 
was  thrown  from  a  car  from 
which  he  was  shoveling  ashes 
by  other  cars  backing  against 
it  without  the  customary  warn- 
ing from  the  foreman 111.  302 

an  engineer  of  a  freight  train 
whose  engine  ran  into  the  rear 
of  another  train  stopped  with- 
out a  flagman  being  sent  back 
was  not  guilty  of  negligence  as 
matter  of  law  in  not  having 
his  train  under  control  as  re- 


Rules  and  Regulations — continued. 

quired  by  a  rule  of  the  com- 
pany     Minn.  389 

employee  cleaning  out  ashes 
under  engine  and  injured  by  its 
premature  starting  by  the 
hostler  entitled  to  have  question 
of  negligence  of  company  in 
not  making  rule  submitted  to 
jury N.  Y.  645 

not  negligence  for  telephone  com- 
pany to  fail  to  prescribe  rules 
for  servants  putting  up  tele- 
phone cable  Ore.  192 

a  train  despatcher  was  not  the 
fellow-servant  of  an  engineer 
injured  in  the  collision  of  trains 
that  might  have  been  prevented 
by  the  issuing  of  new  orders 
when  it  was  known  previous 
orders  had  been  disobeyed.... 

U.  S.  Sup.  237 

note  of  cases  of  duty  of  master 
to  make  rules  and  of  servant 
to  obey  them 651-690 

Safe  Place  to  Work. 

an  employer  who  sent  a  car  re- 
pairer to  the  car  sheds  of  a 
trolley  company  to  repair  car 
trucks  was  not  liable  for  injur- 
ies to  the  car  repairer  who  fell 
into  a  pit  while  repairing  a  car. 

N.  J.  428 

a  laborer  drowned  forty-five  min- 
utes after  being  hired  to  work  at 
the  hand  pump  of  a  barge  that 
overturned  did  not  assume  the 
risk  when  not  told  of  die 
danger  that  existed  all  the 
time  Ore.  465 

Sawmill. 

employee  in  sawmill  put  at  work 
at  planer  near  hole  in  floor 
without  warning  did  not  as- 
sume the  risk  when  he  stepped 
in  the  hole  though  he  knew  of 
other  holes  in  the  floor.. Wash.  7$ 
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Scaffold. 

the  defense  of  a  common  employ- 
ment cannot  prevail  when  the 
servant  of  a  contractor  is  in- 
jured by  the  negligence  of  an- 
other contractor's  servant  who 
sawed  off  inside  a  building  a 
beam  that  supported  an  outside 
scaffold  that  fell  while  plaintiff 
was  on  it N.  J.  426 

employee  ordered  to  take  down 
scaffold  that  fell  because  of 
faulty  construction  did  not  as- 
sume the  risk  of  the  injury 
though  he  did  not  examine  the 
scaffold   Wash.  747 

Scope  of  Employment. 

employee  liable  for  assault  upon 
customer  by  barkeeper  after  his 
working  hours  Mass.  106 

a  servant  granting  permission  to 
a  boy  to  take  a  piece  of  ice 
from  ice  wagon  that  the  ser- 
vant was  in  charge  of  and  then 
assaulting  the  boy  was  not  act- 
ing within  the  scope  of  his  au- 
thority and  the  master  was  not 
liable   N.  J.  431 

Shipping. 

an  experienced  rigger  in  charge 
of  a  caisson  being  towed  and 
swept  overboard  by  the  hawser 
while  standing  in  its  bight  by 
reason  of  the  chock  through 
which  the  hawser  passed  giving 
way,  assumed  the  risk  and  de- 
fendant towing  company  was 
not  liable    Me.  5.57 

clause  on  passage  ticket  limiting 
liability  of  steamship  company 
to  stated  amount  unless  value 
of  baggage  declared  was  bind- 
ing on  passenger  though  he  had 
not  read  the  clause  and  bag- 
gage was  lost  through  negli- 
gence and  there  was  no  provi- 
sion exempting  carrier  from 
liability  for  negligence N.  Y.  701 


Sidewalk. 

abutting  owner  clearing  ice  and 
snow  from  part  of  sidewalk 
not  liable  to  pedestrian  falling 
thereon  though  the  snow 
melted  and  water  flowed  on 
part  of  walk Mass.  367 

notice  to  city  that  the  injury  to 
a  pedestrian  who  fell  over  a 
wire  at  the  edge  of  the  sidewalk 
occurred  at  a  place  thirty  feet 
from  a  fixed  point  when  it  was 
only  twenty-four  feet  was  not 
defective  and  the  city  was  lia- 
ble   N.  D.  460 

• 

Signals. 

omission  to  give  warning  of  train 
approaching  private  crossing 
under  track  cannot  be  made 
basis  of  recovery  for  injuries 
from  runaway  occurring  on 
road  parallel  to  track  and  only 
fifty  feet  from  crossing.  .Kans.  330 

whether  the  statutory  signals 
were  given  by  a  train  running 
backward  to  a  crossing  was  for 
the  jury  where  there  was  nega- 
tive testimony  corroborating 
positive  evidence  N.  J.  433 

Snow.  —  See  Ice  and  Snow. 

note  of  cases  of  personal  injur- 
ies caused  by  snow  and  ice. 369-379 

Stage. 

proprietor  of  hack  liable  to  pas- 
senger for  injuries  sustained  in 
runaway  when  harness  broke.. 

Kans.    81 

Statute. 

on  a  hearing  in  damages  in  de- 
fault the  plaintiff  has  the  bur- 
den of  proof  only  as  to  the 
damages,  and  the  defendant  as 
to  everything  else Conn.    26 

owner  of  animals  having  con- 
tagious disease  and  running  at 
large  without  herder  are  liable 
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Statute  —  continued, 

for  damages  to  other  animals 
that  were  healthy  until  infected 
by  the  sick  animals  mingling 
with  them  and  complaint  need 
not  allege  that  defendant  knew 
act  was  unlawful Idaho,  278 

whether  failure  to  examine  mine 
before  miners  were  permitted 
to  enter  as  required  by  statute 
was  proximate  cause  of  death 
of  miner  from  an  explosion  of 
gas  in  the  mine  was  properly 
left  to  jury ...111.    38 

additional  counts  filed  after  two 
years  not  barred  by  limitation 
when  original  and  amended 
pleadings  were  filed  within  the 
two  years  though  they  were 
defective    111.  511 

person  lawfully  in  a  warehouse 
and  injured  by  falling  down 
elevator  shaft  not  guarded  as 
required  by  statute  was  not  ex- 
cused from  the  exercise  of  due 
care  and  defendant  was  -  not 
liable  Minn.  598 

railroad  company  failing  to  fence 
track  was  liable  to  four-year- 
old  boy  who  went  on  right  of 
way,  climbed  on  standing 
freight  cars  and  was  injured  by 
their  starting  Minn.  607 

in  action  for  injury  to  spectator 
at  automobile  race  on  highway 
it  was  error  to  direct  verdict 
for  plaintiff  on  ground  of 
nuisance  though  a  statute  de- 
clared the  rate  of  speed  per- 
mitted in  the  city.  The  ques- 
tions of  negligence  were  for  the 
jury  N.  Y.  694 

employee  hired  to  cut  and  store 
ice  and  injured  by  piece  falling 
on  him  through  the  negligence 
of  a  fellow-workman  could  not 
invoke  Act  of  1903  that  applied 
only    to    those    railroad    em- 


Statute  —  continued. 

ployees  engaged  in  operating 
railroads  N.  D.  453 

notice  to  city  that  the  injury  to  a 
pedestrian  who  fell  over  a  wire 
at  the  edge  of  the  sidewalk  oc- 
curred at  a  place  thirty  feet 
from  a  fixed  point  when  it  was 
only  twenty-four  feet  was  not 
defective  and  the  city  was  liable. 

N.  D.  460 

employee  of  railroad  company  in 
course  of  work  boarding  car 
and  paying  fare  and  injured  in 
collision  due  to  negligence  of 
fellow-servant  not  entitled  to 
damages  though  the  work  was 
done  on  Sunday  contrary  to 
law   R.  I.  211 

note  of  recent  cases  of  injuries 
to  miners  44-73 

Steamship. 

limitation  of  liability  in  steamship 
company's  ticket  for  loss  of 
luggage  unless  value  stated  and 
freight  paid  does  not  apply  to 
hand  satchel  delivered  to  bag- 
gage master  and  company  was 
liable  for  loss  thereof N.  Y.  141 

a  charter  party  authorizing  the 
charterers  to  select  any  dock  to 
discharge  the  cargo  and  agree- 
ing to  indemnify  the  owner  of 
the  vessel  absolved  the  latter 
from  liability  for  loss  of  goods 
landed  on  dock  that  collapsed 
and  rendered  the  charterers  lia- 
ble as  common  carriers,  when 
notice  not  given  to  consignee. . 

N.  Y.  148 

steamship  company  not  liable  to 
child  standing  on  pier  awaiting 
arrival  of  passengers  and  in- 
jured by  recoil  of  hawser  that 
broke  while  ship  was  being 
warped  to  pier N.  Y.  161 

steamship  company  liable  for  in- 
jury to  passenger  thrown  from 
improvised   bed    made   by   the 
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Steamship  —  continued. 

steward   upon   request   of   the 

passenger  for  a  wider  bed 

U.  S.  C.  C  A.  491 

Street  Car. 

railroad  company  liable  for  injury 
to  child  playing  on  trolley  car 
stored  in  public  street Colo.    16 

street  railway  company  not  liable 
for  injury  to  passenger  pressed 
by  conductor  against  another 
passenger  who  pushed  first  pas- 
senger out  of  the  car Colo.    23 

street  railroad  company  liable  for 
injury  to  passenger  who 
stepped  into  hole  dug  for  trol- 
ley pole  alongside  track  at 
transfer  point  Colo.  496 

the  rights  of  a  street  car  and  any 
other  vehicle  at  highway  cross- 
ings are  equal  and  the  railway 
company  was  not  liable  for  the 
death  of  a  driver  who  drove  in 
front  of  rapidly  approaching 
car  after  having  stopped .  Conn.    31 

passenger  having  wrong  transfer 
ticket  given  by  conductor  of 
other  street  car  must  pay  fare 
and  had  no  right  to  forcibly 
resist  expulsion  from  car  and 
the  rule  of  the  company  re- 
quiring such  action  by  the  con- 
ductor was  a  reasonable  one . . . 

Conn.  266 

street  railroad  company  liable  for 
injury  to  driver  of  buggy  cross- 
ing track  and  struck  by  street 
car  when  both  driver  and  mo- 
torman  had  opportunity  to  see 
the  other's  vehicle Ind.  249 

a  street  railroad  company  was 
liable  for  injury  to  a  four- 
year-old  boy  allowed  by  his 
parents  to  play  in  the  lower  hall 
with  the  front  door  unlocked 
and  who  escaped  to  the  street 
where  he  was  run  over. .  .Mass.  561 

pedestrian  passing  behind  one 
car  and  struck  by  approaching 


Street  Car— continued. 

car  on  other  track  was  guilty 
of  negligence  precluding  recov- 
ery for  his  injuries Minn.  586 

passenger  ejected  from  car  after 
refusing  to  pay  fare  other  than 
a  wrong  transfer  ticket  given 
by  mistake  of  conductor  of 
other  car,  may  recover  damages 
for  the  tort Ohio,  182 

employee  of  railroad  company  in 
course  of  work  boarding  car 
and  paying  fare  and  injured  in 
collision  due  to  negligence  of 
fellow-servant  not  entitled  to 
damages  though  the  work  was 
done  on  Sunday  contrary  to 
law   R.  I.  21X 

in  action  for  death  of  driver  of 
vehicle  thrown  out  and  run 
over  by  it  after  collision  with 
street  car  being  propelled  at 
greater  speed  than  ordinance 
permitted  it  was  error  to  refuse 
to  charge  that  driver  was  not 
excused  from  exercising  rea- 
sonable care  R.  I.  213 

street  railway  company  liable  for 
injuries  to  passengers  inflicted 
by  dog  brought  into  car  by 
other  passenger  Wash.  230 

note  of  cases  of  injuries  to  per- 
sons struck  by  street  cars  after 
appearing  from  behind  other 
cars,  etc 590-598 

Street  Railroads. 

railroad  company  liable  for  injury 
to  child  playing  on  trolley  car 
stored  in  public  street Colo.    16 

street  railroad  company  liable  for 
injury  to  passenger  who  stepped 
into  hole  dug  for  trolley  pole 
alongside  track  at  transfer 
point  Colo.  406 

an  employee  in  car  barns  after 
asking  for  additional  help  that 
was  promised  by  the  foreman 
but  not  furnished,  injured  by 
the  negligence  of  another  em- 
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Street  Railroads  —  continued. 

ployee  did  not  assume  the  risk. 

I1L  5x1 
plaintiff  riding  with  his  grand- 
father and  thrown  on  street  car 
track  and  hand  run  over  after 
horse  became  frightened  by  the 
car  that  was  running  on  unfin- 
ished track  was  entitled  to  dam- 
ages though  company  was  au- 
thorized to  use  the  unfinished 
track  Me.  544 

employee  on  electric  elevated  rail- 
way told  by  foreman  to  strike 
chisel  against  third  rail  sup- 
posed to  be  uncharged  and  that 
was  charged  did  not  assume  the 
risk    Mass.  567 

a  person  attending  an  amusement 
park  belonging  to  defendant 
railway  company  *  and  while 
standing  in  front  rank  of  crowd 
waiting  for  a  car  pushed  under 
it  was  not  negligent  as  matter 
of  law  . . . '. Mich.  576 

trolley  pole  falling  upon  person 
waiting  to  board  car  at  trans- 
fer point  raises  presumption  of 
'negligence  of  company ...  Ohio,  186 

Streets. 

railroad  company  liable  for  in- 
jury to  child  playing  on  trolley 

car  stored  in  public  street 

Colo.     16 

allegation  in  complaint  that  street 
was  by  the  cars  "unlawfully 
occupied  and  obstructed " 
though  a  conclusion  of  law  did 
not  affect  the  merits Colo.     16  ' 

it  is  not  negligence  as  matter  of 
law  for  a  pedestrian  to  cross 
a  street  where  there  is  no  cross- 
walk   Ga.    35 

the  sale  of  electric  lighting  by  a 
city  is  not  ?.  srovcrnmental  duty 
and  such  city  was  liable  to  a 
person     injured    by    electricity 


Streets  —  continued. 

from  a  wire  that* was  allowed 

to  sag  across  a  street Idaho,  504 

driver  of  wagon  guilty  of  negli- 
gence in  so  loading  his  wagon 
with  beer  kegs  that  one  of  them 
was  thrown  against  him  and 
knocked  him  from  the  wagon 
that  tipped  because  of  an  em- 
bankment allowed  in  the  street 
by  the  city 111.  292 

boy  walking  between  rails  of  side 
track  in  public  street  towards 
standing  freight  car  and  struck 
by  it  when  it  was  given  impetus 
by  train  at  other  end  was  guilty 
of  negligence  though  only 
twelve  years  of  age Kans.  540 

owner  of  building  not  liable  to 
pedestrian  injured  by  bricks 
falling  from  chimney  by  act  of 
unknown  persons  leaning 
against  it McL    09 

abutting  owner  clearing  ice  and 
snow  from  part  of  sidewalk  not 
liable  to  pedestrian  falling 
thereon  though  the  snow 
melted  and  water  flowed  on 
part  of  walk Mass.  367 

a  pedestrian  on  a  private  way, 
going  to  visit  the  occupant  of  a 
house  thereon  and  injured  by 
falling  on  ice  formed  from 
water  from  the  roof  of  another 
house  was  entitled  to  have  the 
questions  of  negligence  sub- 
mitted to  a  jury Mass.  379 

pedestrian  passing  behind  one  car 
and  struck  by  approaching  car 
on  other  track  was  guilty  of 
negligence  precluding  recovery 
for  his  injuries Minn.  586 

city  having  erected  public  work, 
t.  e.,  stairway  and  viaduct,  from 
approved  plans  not  liable  for 
death  of  pedestrian  who  fell 
from  stairway  that  was  slippery 
from  rain  and  had  low  railing. 

Neb.  in 
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city  not  liable  to  pedestrian  in- 
jured by  fall  on  icy  sidewalk 
not  cleaned  in  forty-eight 
hours  : Ohio,  166 

city  giving  license  to  use  street 
for  placing  building  materials 
not  liable  for  failing  to  guard 
same  and  that  caused  injury  to 
a  person  who  fell  over  a  board 
on  the  curb Ohio,  169 

express  wagon  backed  over  side- 
walk at  railroad  station  and 
striking  pedestrian,  questions  of 
negligence  were  for  jury... Pa.  200 

in  action  for  death  of  driver  of 
vehicle  thrown  out  and  run 
over  by  it  after  collision  with 
street  car  being  propelled  at 
greater  speed  than  ordinance 
permitted  it  was  error  to  refuse 
to  charge  that  driver  was  not 
excused  from  exercising  rea- 
sonable care  R.  I.  213 

top  of  stairway  in  a  private  alley 
and  four  feet  distant  from  the 
sidewalk  was  not  a  nuisance  as 
to  entitle  a  pedestrian  who  fell 
down  the  stairway  while  escap- 
ing from  runaway  horse  to  re- 
cover from  the  owner.  ..Wash.  489 

note  of  cases  of  personal  injur- 
ies caused  by  snow  and  ice . . . . 

369-379 

Sunday. 

employee  of  railroad  company  in 
course  of  work  boarding  car 
and  paying  fare  and  injured  in 
collision  due  to  negligence  of 
fellow-servant  not  entitled  to 
damages  though  the  work  was 
done  on  Sunday  contrary  to 
law   R.  I.  211 

Surgeon. 

coal  company  that  deducted  each 
month  from  employees'  wages 
certain  sum  for  hospital  main* 


Surgeon  —  continued. 

tenance  not  liable  for  fees  of 
surgeon  employed  by  employee 
during  negligent  absence  of 
regular  surgeon  Ore.  197 

Telephone  Company. 

a  lineman  of  a  telephone  company 
stringing  wires  over  and  under 
electric  light  company's  wires 
that  carried  no  current  except 
at  night  did  not  assume  the  risk 
of  injury  from  them  when  he 
was  not  warned  of  a  notice  that 
they  would  carry  a  current  in 
the  daytime  N.  J.  636 

a  master  not  being  bound  to  fur- 
nish the  latest  appliances  he 
was  not  liable  to  telephone  line- 
man knocked  from  pole  by  fall 
of  cable  that  had  been  put  up 
by  him  with  same  appliances  at 
other  times  Ore.  192 

subscriber  going  to  telephone  that 
had  broken  connection  when  he 
heard  a  buzzing  there  and  after 
taking  down  transmitter  was 
enveloped  in  flame  and  almost 
instantly  killed  by  electric 
shock,  was  not  guilty  of  negli- 
gence and  the  company  was  lia- 
ble   Pa.  727 

Telephone  Wire. 

declaration  alleging  that  pedes- 
trian crossing  a  street  was 
struck  in  face  by  sagging  tele- 
phone wire,  and  that  when  he 
put  up  his  hands  they  came  in 
contact  with  the  wire  that  was 
highly  charged  with  electricity 
and  he  was  injured  was  not 
subject  to  demurrer Ga.    35 

evidence  sufficient  to  justify  find- 
ing that  a  fire  that  destroyed 
plaintiff's  barn  was  caused  by 
lightning  being  conveyed  by  de- 
fendant's guy  wire  attached  to 
the  barn  rather  than  by  the  di- 
rect lightning  bolt  Me.  546 
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Ticket. 

passenger  having  wrong  transfer 
ticket  given  by  conductor  of 
other  street  car  must  pay  fare 
and  had  no  right  to  forcibly  re- 
sist expulsion  from  car  and  the 
rule  of  the  company  requiring 
such  action  by  the  conductor 
was  a  reasonable  one Conn.  266 

person  on  train  having  season 
ticket  purchased  at  reduced  rate 
because  of  fraudulent  represen- 
tations as  to  age  and  occupation 
could  not  recover  for  injuries 
sustained  in  collision Mass.  .564 

proof  of  what  the  agent  said  who 
sold  the  ticket  to  the  passenger 
who  was  ejected  from  the  train, 
the  testimony  of  other  com- 
muters and  an  admission  of  de- 
fendant that  such  tickets  were 
sold  were  properly  subm;**ed  to 
jury  to  determine  the  contract 
when  the  ticket  was  inconclu- 
sive   N.  J.  424 

limitation  of  liability  in  steamship 
company's  ticket  for  loss  of 
luggage  unless  value  stated  and 
freight  paid  does  not  apply  to 
hand  satchel  delivered  to  bag- 
gage master  and  company  was 
liable  for  loss  thereof N  .Y.  141 

clause  on  passage  ticket  limiting 
liability  of  steamship  company 
to  stated  amount  unless  value 
of  baggage  declared  was  bind- 
ing on  passenger  though  he  had 
not  read  the  clause  and  bag- 
gage was  lost  through  negli- 
gence and  there  was  no  provi- 
sion exempting  carrier  from 
liability  for  negligence  ..N.  Y.  701 

passenger  ejected  from  car  after 
refusing  to  pay  fare  other  than 
a  wrong  transfer  ticket  given 
by  mistake  of  conductor  of 
other  car,  may  recover  damages 
for  the  tort chio,  182 


Transfer  Ticket 

passenger  ejected  from  car  after 
refusing  to  pay  fare  other  than 
a  wrong  transfer  ticket  given  by 
mistake  of  conductor  of  other 
car,  may  recover  damages  for 
the  tort Ohio,  183 

Trench. 

employee  working  in  unsheathed 
trench  that  caved  in  and  killed 
him  and  the  foreman  were  fel- 
low-servants and  the  master 
who  had  provided  sheathing 
was  not  liable N.  J.  640 

Trespasser. 

city  operating  electric  light  plant 
liable  for  death  of  one  walking 
across  open  lot  and  coming  in 
contact  with  live  wire  on  path. 

CaL      7 

person  boarding  steps  of  closed 
vestibuled  car  of  moving  train 
and  killed  by  coming  in  contact 
with  viaduct  was  a  trespasser 
and  company  was  not  liable  for 
his  death  la.    73 

boy  fishing  on  bank  of  lake  and 
injured  by  steam  from  blow- 
off  pipe  of  defendant's  power 
house  not  guilty  of  contribu- 
tory negligence  and  defendant 
liable  for  the  injuries la.  527 

owner  of  building  not  liable  to 
pedestrian  injured  by  bricks 
falling  from  chimney  by  act  of 
unknown  persons  leaning 
against  it    Md.    99 

tradesman  delivering  supplies  to 
tenant  of  apartment  bouse  not 
liable  for  assault  on  janitor 
who  barred  the  way  by  order  of 
the  landlord N.  J.  115 

common-law  doctrine  that  land- 
owner owes  no  duty  to  tres- 
passer or  licensee  to  have  land 
in  safe  condition  applicable  to 
boy  injured  by  unfastened  turn* 
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Trespasser — cmHmud. 

table    on    railroad    company's 
land  near  public  ground....  Va.  221 

Trial. 

a  finding  of  a  jury  upon  a  con- 
trolling question  is  deemed  to 
be  as  full  as  the  testimony  will 
warrant   Kans.  339 

reference  by  plaintiff's  counsel  to 
the  ability  of  railroad  company 
to  obtain  witnesses  and  failing 
to  do,  was  not  prejudicial  to  de- 
fendant   Mich.  385 

statute  requiring  instructions  to 
jury  to  be  in  writing  has  no  ap- 
plication to  mandatory  direction 
to  return  verdict  in  favor  of 
party  to  the  suit Neb.  409 

an  exception  to  a  statement  of 
one  of  several  rules  stated  by  the 
trial  court  is  sufficient  to  bring 
it  up  for  review  although  no 
ground  of  error  stated N.  J.  642 

Turntable  Cases. 

railroad  company  liable  for  in- 
jury to  child  playing  on  trolley 

car  stored  in  public  street 

Colo.    16 

common-law  doctrine  that  land- 
owner owes  no  duty  to  tres- 
passer or  licensee  to  have  land 
in  safe  condition  applicable  to 
boy  injured  by  unfastened  turn- 
table on  railroad  company's 
land  near  public  ground Va.  2Ji 

Variance. 

complaint  stating  that  plaintiff 
was  passenger  for  hire  and 
proof  was  that  he  was  traveling 
in  charge  of  stock  under  writ- 
ten contract,  there  was  no  fatal 
variance  as  the  responsibility 
of  the  carrier  was  imposed  by 
law   Ind.  309 

Verdict. 

a  verdict  not  being  in  excess  of 
demand  of  complaint  that  was 


Verdict  —  continued. 

sustained  by  the  evidence  the 
court  will  not  examine  the  evi- 
dence to  ascertain  whether  ver- 
dict was  excessive  when  de- 
fendant failed  to  submit  evi- 
dence   Idaho,  278 

verdict  for  $i,6oo  was  excessive 
for  loss  of  toe  on  foot  that  im- 
paired the  use  thereof... Wash.  744 

Vice  Principal. 

a  foreman  of  a  construction  gang 
of  a  railroad  was  not  a  fellow- 
servant  of  one  of  the  gang  who 
was  thrown  from  a  car  from 
which  he  was  shoveling  ashes 
by  other  cars  backing  against 
it  without  the  customary  warn- 
ing from  the  foreman 111.  302 

an  employee  in  car  barns  after 
asking  for  additional  help  that 
was  promised  by  the  foreman 
but  not  furnished,  injured  by 
the  negligence  of  another  em- 
ployee did  not  assume  the  risk. 

111.  5" 
employee  in  packing  house  in- 
jured by  fall  of  meat  rack  be- 
cause of  defect  in  overhead 
track  entitled  to  recover  dam- 
ages when  foreman  of  the  com- 
pany knew  of  the  defect  and 
whose  admission  of  the  fact  was 
properly  admitted  in  evidence. 

Kans.  344 
employee  loading  cotton  in  hold 
of  vessel  and  injured  by  fall  of 
bale  from  sling  of  derrick  op- 
erated by  one  of  same  gang  of 
labor  union  that  defendant  was 
compelled  to  employ  was  fel- 
low-servant and  not  entitled  to 

damages  for  injuries La.    84 

employee  on  electric  elevated  rail- 
way told  by  foreman  to  strike 
chisel  against  third  rail  sup- 
posed to  be  uncharged  and  that 
was  charged  did  not  assume  the 
risk Mass.  567 
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Vice  Principal  — continued. 

a  fireman  directed  by  a  railroad 
engineer  to  shut  off  steam  after  . 
placing  against  the  engine  a 
ladder  that  slipped  because  of 
a  defective  lower  rung  was  not 
excused  from  exercising  care 
and  the  company  was  not  liable 
for  his  injuries Mass.  571 

employer  liable  for  injuries  to 
laborer  ordered  by  foreman  to 
work  in  unguarded  trench  into 
which  horse  fell  Minn.  601 

employee  working  in  unsheathed 
trench  that  caved  in  and  killed 
him  and  the  foreman  were  fel- 
low-servants and  the  master 
who  had  provided  sheathing 
was  not  liable N.  J.  640 

master  liable  for  injury  to  boy 
ordered  by  foreman  to  clean 
machinery  in  motion  contrary 
to  posted  notice  in  mill Pa.  207 

employee  of  lumber  company  or- 
dered to  cross  to  other  side  of 
track  and  going  under  cars 
instead  of  over  them  as  others 
did  and  injured  by  start  of  train 
was  properly  nonsuited Pa.  726 

employee  on  building  in  course  of 
erection  injured  by  fall  of  der- 
rick being  erected  by  fellow- 
employees  under  direction  of 
foreman  while  the  first  em- 
ployee named  was  at  work  at 
another  derrick  made  the  mas- 
ter liable  as  the  accident  was 
due  to  a  defective  plan  of  op- 
eration    : Wash.  741 

employee  ordered  to  take  down 
scaffold  that  fell  because  of 
faulty  construction  did  not  as- 
sume the  risk  of  the  injury 
though  he  did  not  examine  the 
scaffold   Wash.  747 


Warehouseman. 

trunk  sent  on  train  after  passen- 
ger, had  left  on  previous  train 
was  not  baggage  and  carrier 
only  liable  as  warehouseman 
when  trunk  was  destroyed  by 
fire  at  destination  of  passenger. 

la.  530 

Warning. 

a  foreman  of  a  construction  gang 
of  a  railroad  was  not  a  fellow- 
servant  of  one  of  the  gang  who 
was  thrown  from  a  car  from 
which  he  was  shoveling  ashes 
by  other  cars  backing  against  it 
without  the  customary  warning 
from  the  foreman 111.  302 

omission  to  give  warning  of  train 
approaching  private  crossing 
under  track  cannot  be  made 
basis  of  recovery  for  injuries 
from  runaway  occurring  on 
road  parallel  to  track  and  only 
fifty  feet  from  crossing.. Kans.  330 

a  driver  of  defendant's  sprinkling 
cart  who  had  very  defective 
eyesight  was  not  negligent  as 
matter  of  law  in  driving  into  a 
barn  when 'ordered  to  do  so  by 
defendant  and  was  injured  by 
being  struck  by  top  of  barn 
doorway Me.    93 

employee  in  sawmill  put  at  work 
at  planer  near  hole  in  floor 
without  warning  did  not  as- 
sume the  risk  when  he  stepped 
in  the  hole  though  he  knew  of 
other  holes  in  the  floor.. Wash.  738 

Warranty. 

warranty  of  corn-husking  machine 
does  not  cover  damage  for  in- 
jury sustained  by  buyer  by 
hand     being     mutilated     while 

using  part  failing  to  work 

N.Y.  lap 
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